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ABBREVIATIONS 

USED IN THIS WORE. 


t 

A. 0. (preceded by date) . . Law Reports, Appeal Oases, House of Lords, since 


1890 («.p. [1891] A. O.) 

A.-0 Attorney-General 

Act. Acton’s Reports, Prize Causes, 2 vols., 1809 — 1811 

Ad. & EL . . . . Adolphus and Ellis's Reports, King's Bench and 

Queen's Bench, 12 vols., 1831 — 1842 

Adam Adam’s Justiciary Reports (Scotland), 1893 — (curfent) 

Add Addams' Ecclesiastical Reports, 3 vols., 1822 — 1826 

Adv.-Gen. . . . . Advocate-General 

Ale. & N. . . . . Alcock and Napier’s Reports, King’s Bench (Ireland), 

1 vol., 1813—1833 

Ale. Reg. Cas. . . . . Alcock’ s Registry Oases (Ireland), 1 vol., 1832 — 1841 

Aleyn Aleyn’s Reports, King’s Bench, fol., 1 vol., 1646 — 1649 

Amb. . . . . . . Ambler’s Reports, Chancery, 2 vole., 1725 — 1783 

And. . . . . . . Anderson’s Reports, Common Pleas, fol., 1 vol., 1535 

—1605 

Andr. Andrews' Reports, King’s Bench, fol., 1 vol., 1737 — 

1740 


Anon. . . . . . . Anonymous 

Anst Anstruther’s Reports, Exchequer, 3 vole., 1792 — 1797 

App. Cas. . . . . Law Reports, Appeal Cases, House of Lords, 15 vols., 

1875—1890 

Arkley Adder’s Justiciary Reports (Scotland), 1 vol., 1846 — 

Arm. 11.10 Armstrong, Macartney, and Ogle’s Civil and Criminal 

Reports (Ireland), 1840—1842 

Am. .. ., .. Arnold’s Reports, Common Pleas, 2 vols., 1838 — 1839 

Am. AH. . . . . Arnold and Hodges’ Reports, Queen’s Bench, 1 vol., 

1840—1841 

Asp. M. L. 0. . . . . Aepmall’a Maritime Law Cases, 1870 — (current) 

Atk. Atkyns' Reports, Chancery, 3 vols., 1736—1754 

Ayl. Pan. . . . . Aylifle’e New Pandect of Roman Civil Law. 

Ayl. Par. . . . . Ayliffo's Parergon Juris Oanonid Anglieani. 

B. ft Ad Bamewall and Adolphus* Reports, King’s Bench, 

5 vols., 1830—1834 

B. ft Aid. • • Bamewall and Alderson’s Reports, King’s Bench, 

5 vols., 1817—1822 

B. ft 0. i Bamewall and Oreasweli’s Reports, King** Bench, 

IQ vols., 1822—1830 

B. ft S. . . •• Best and Smith’s Reports, Queen's Bench, 10 vols., 

1861—1870 

BodL AhfW .. l Uwn 'i Ah w^gman t 

amJOkfc-.* ... .. Boa CtertGuM (Lowlld* to d UtomU), 1 tot, 

• , - . - „ • IBM— UH 
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Bankr. & Ins. R. Bankruptcy and Insolvency Reports, 2 vols., 1863— 

1866 

Bar. ft Am Barron ft Arnold's Election Oases, 1 vol., 1843 — 1846 

Bar. ft Aust. . . . . Barron ft Austin's Election Oases, 1 vol., 1842 

Bam. (cn.) . • . . Bamardiston's Reports, Chancery, fol., 1 vol., 1740 — 

1741 

Bam. (k. b.) ... .. Bamardiston's Reports, King's Bench, fol., 2 vols., 

* 1726—1734 

Barnes . . . . . . Barnes' Notes of Oases of Practice, Common Pleas, 

1 vol., 1732— 1760 

Batt. • • . . Batty's Reports, King’s Bench (Ireland), 1 voL, 1826 

— 1826 

Beat. Beatty’s Reports, Chancery (Ireland), 1 voL, 1813 — 

1830 

Beav Beavan's Reports, Rolls Court, 36 vols., 1838 — 1866 

Beav. ft Wol Beavan and Wolford's Railway Parliamentary Oases, 

1 vol., 1846 

Beaw. Be^ wee's Lex Mercatoria 

Bellewe Bellewe’s Oases temp. Richard II., King's Bench, 

1 vol. 

Bell, O. O. . . . . T. Bell’s Crown Cases Reserved, 1 vol., 1858 — 1860 

Bell, Ct. of Seas. . . R. Bell's Decisions, Court of Session (Scotland), 1 vol., 

1790—1702 

Bell, Ot. of Sees. foL .. R. Bell’s Decisions, Court of Session (Scotland), 

fol., 1 vol., 1794—1795 

Bell, Diet. Dec. . . S. S. Bell's Dictionary of Decisions, Court of Session 

(Scotland), 2 vols., 1808—1833 

Bell, So. App S. S. Bell’s Scotoh Appeals, House of Lords, 7 vols. , 

1842—1850 

Belt’s Sup. .. .. Belt’s Supplement to Vosoy Sen., Chancery, 1 vol., 

1746—1766 

Beni Benloe's (or Bendloe’s) Reports, King's Bonch and 

Common Pleas, fol., 1 vol., 1516 — 1627 

Ben. ft D. .• .. Benloe and Dalison’s Reports, Common Pleas, fol., 

1 vol., 1367—1579 

Bing. •• •• .. Bingham’s Reports, Common Pleas, 10 vols., 1822 — 

1834 

Bing. (n. o.) . • • • Bingham's New Oases, Common Pleas, 6 vols., 1834 

— 1840 

Bitt Prac. Cas Bittleston's Practice Oases in Chambers under the 

Judicature Acts, 1878 and 1876, 1 vol., 1875 — 1«76 
Bitt. Rep. in Ch. . . Bittleston’s Reports in Chambers (Queen's Bench 

Division), 1 vol., 1883 — 1884 
Bl. Com Blaokstone’s Commentaries 

Bl. D. ft Osb. . . . . Blackhain, Dundee, and Osborne's Reports, Practice 

and Nisi Priufl (Ireland), 1 vol., 1846—1848 

Bli. Bligh's Reports, House of Lords, 4 vols., 1819 — 1821 

Bli. (it. 8.) .. .. Bligh's Reports, House of Lords, New Series, 11 

vols., 1827—1837 

Bos. ftP. . • * . . Bosanquet and Puller’s Reports, Common Pleas, 

3 vols., 1796—1804 

Bos. & P. (n. ».) . . Bosanquet and Puller's New Reports, Common Pleas, 

2 vols., 1804—1807 

Bract Bracton De Lqgibus et Oonsuetudinibus Angliss 

Bro. Abr. . • . . Sir J. Brooke's Abridgment 

firo. O.O. .. . . W. Brown's Chancery Reports^ 4 vols., 1778—1794 

Bra. Ecc. Rep W. Gh Brooke’s Ecclesiastical Reports, Privy Council, 

1 vOL, 1860—1872 

Bro. (n. o.) . . . . Sir R. Brooke's New Oases, 1 voL, 1616—1668 

Bro. Pjarl. Cas J. Brown's Oases in Parliament, 8 vols., 1702-^1800 

Bro.Supp. to Mor. • , M. PL -Brown's Supplement to Moxison's. Dictionary* 

of Decisions, Court of Session (Scotland), 5 vols. 
Bro. Synbp. .. •• M. P. Brdwn’s Synopsis of Decisions, Otars of Sterion 

(Scotland), 4 vols., 1632—1827 
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Srod. ft Bing. . . 
Brod. ft F. .. 
Broun . . .. 

Brown, ft Lush. 

I 

Brownl. . . 

Bruce 

i 

Buchan 

I 

Buck . • . . 

Bulat 

I 

Bunb. 

Burr. 

Burr. S. 0. 

» 

Burroli . . . , 


O. A. 

C. B 

O.B. (N. s.) .. 

0. C. Ct. (Jus. . . 

O. L. R 

C. P. I) 

C. & P. 

Cub. & El. 

Cald. Mag. Cits. 
Calth 


Camp. 

Carp. Put. Cun 

Oar. ft Kir. 

Car. ft M. 

Cart 

Carth. .. 

s 

Gary 

Gas. in Oh. 

Gas. Pract. K. B. 

Gas. Sett. 

Gaa. femp. Finch .. 
Caa. temp. King 

Gas. Talb 

•Oh. (preceded by date) . . 

G9r. App . ' I. ■ it 

JRfc 


Broderip and Bingham's Reports, Common Pleas. 
3 vole., 1810—1692 

Brodrick and Fre m a nt le's Ecclesiastical Reports. 

Privy Council, 1 vol., 1706—1864 
Broun's Justiciary Reports (Scotland), 2 vols., 1842— 
1846 

Browning and Luahington's Reports, Admiralty, 
1 vol., 1863—1866 

Brownlow and G oldesborough 's Reports, Common 
Pleas, 2 parts, 1669 — 1624 
Bruce's Decisions, Court of Session (Scotland), 1714 
—1716 

Buchanan's Reports, Court of Session and Justiciary 
(Scotland), 1806—1613 

Buck's Cases in Bankruptcy, 1 vol., 1316 — 1820 
Bulstrode's Reports, King's Bench, fol., 8 parts, in 
1 voL, 1610—1626 

Bunbury’s Reports, Exchequer, fol., 1 vol., 1713— 
1741 

Burrow's Reports, King's Bench, 6 vols., 1756 — 1772 
Burrow's Settlement Cases, King's Bench, 1 vol., 
1733—1776 

Burrell's Reports, Admiralty, ed. by Moredon, 1 vol., 
1648—1840 

Court of Appeal 

Common Bench Reports, 18 vols., 1846 — 1856 
Common Bench Reports, New Series, 20 vols., 1856 — ■ 
1865 

Central Criminal Court Oases (Sessions Papers), 1834 
— (current) 

Common Law Reports, 3 vols., 1853 — 1855 
Law Reports, Common Pleas Division, 5 vols., 1875 
—1880 

Carrington and Payne’s Reports, Nisi Prius, 9 vols. 
1823—1841 

Cubab& and Ellis's Reports, Queen’s Bench Division, 

1 vol., 1882—1885 

Caldecott's Magistrates Cases, 1 vol., 1777 — 1788 
Calthrop'sOity of London Cases, King’s Bench, 1 vol., 
1609—1618 * 

Campbell's Reports, Nisi Prius, 4 vols., 1807 — 1816 
Carpmael's Patent Cases, 2 vols., 1602 — 1642 
Carrington and Kir wan’s Reports, Nisi Prius, 3 vols., 
1815— 1853 

Carrington and Marshman's Reports, Nisi Prius, 

1 vol., 1841—1843 

Carter's Reports, Common Pleas, fol, 1 voL, 1064— 
1673 

Carthew’s Reports, King's Bench, fol., 1 voL, 1667— 
1700 

Cary's Reports, Chancery, 1 vol. 

Cases in Chancery, foL, 3 parts, 1660 — 1697 
Cases of Practice, King's Bench, 1 voL, 1666—1776 
Oases of Settlements and Removals. 1 vol., 1689 — 
1727 * 

Oases temp, Finch, Chancery, fol., I voL, 1673—1680 
Select Oases temp. King, Chancery, fol., 1 vol., 1724 
—1738 

Cases in Equity temp, Talbot, foL, 1 vol., 1730—1737 
Law Reports, Chancery Division, since 1890 (e.g. 
[1891] i Oh.) 

Law Reports, Chancery Appeals, 10 Vols., 1866—1676 
Law Reports, Chancery Division, 45 vols., 1876—1890 
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Abbreviations, 


Ch. Bob. Christopher Robinson's Reporta, Admiralty, 6 vdhu. 

1788—1809 

Char. Fr. Cas. . . . Charley's New Practice Reports, 3 vole., 1878—1878 

Char. Cham. Cas. . . Charley's Chamber Oases, 1 vol., 1875 — 1876 

Chit. Ohitt/s Practice Reports, Sub's Bench, t vols., 

1770—1822 

d. ft Fin. •• .. Clark fifnd Finnelly’s Reports, House of Lords, 12 

vole., 1831—1840 

day. .. .. • dayton's Reports and Pleas of Assises at Yorks,' 

1 vol., 1681—1680 

dif. ft Rick Clifford and Rickards' Locus Standi Reports, 3 Tola., 

1873—1884 

dif. ft Steph. . . Clifford end Stephens' Locus Standi Reports, 2 yoIb., 

1887—1872 

Oockb. ft Rowe . . . . Oockbum and Rowe’s Election Cases, 1 vol, 1833 

Co. Ent Coke's Entries 

Co. Inst Coke's Institutes 

Co. Litt Ocke on Littleton (1 Inst.) 

Co. Rep Coke's Reports, 13 parts, 1572 — 1610 

0611. . . . • . . Collyer's Reports, Chancery, 2 vols., 1844 — 1846 

Coll. Jurid. . . . Collectanea Juridioa, 2 vols. 

Colies Colies' Oases in Parliament, 1 vol., 1697 — 1713 

Colt Coltznan's Registration Cases, 1 vol., 1879 — 1885 

Com. Comyns' Reports, King's Bench, Common Pleas, and 

Exchequer, foL, 2 vols., 1695 — 1740 
Com. Cas. .. . , Commercial Oases, 1895 — (current) 

Com. Dig. . . .. Comyns 1 Digest 

Comb. Comberbaoh’a Reports, King’s Bench, fol., 1 vol., 

1685—1698 

Con. ft Law Connor and Lawson's Reports, Chancery (Ireland), 

2 vols., 1841—1843 

Cooke ft A1 Cooke and Aloook’s Reports, King's Bench (Ireland), 

1 vol., 1833 — 1834 \ 

Cooke, Pr. Cas. . . Cooke's Practice Reports, Common Ploae, 1 vol., 

1706—1747 

Cooke, Tr. Reg. . . . • Cooke's Practical Register of the Common Pleas, 

1 vol., 1702—1742 

Coop. O... . .. G. Cooper’s Reports, Chancery, 1 vol., 1792 — 1815 

Coop. Pr. Cas. . . C. P. Cooper’s Reports, Chancery Practice, 1 voL, 

1837 — 1838 

'Coop. temp. Brough. .. O. P. Cooper’s Cases temp. Brougham, Chancery, 

1 vol., 1833—1834 

Coop. temp. Cott. . . C. P. Cooper's Cases temp. Oottenham, Chancery, 

2 vols., 184Qg--1848 (and miscellaneous earlier cases) 

Corb. ft D Corbett pnd Daniell’s Election Cases, 1 vol., 1819 

Couper Couper's Justiciary Reports (Scotland), 5 vols., 1868 

*" — 1885 

Cowp Cowper's Reports, King's Bench, 2 vols., 1774 — 1778 

Cox, 0. C., . • . . E. W. Cox's CriminalLaw Cases, 1843— (current) ■> 

Cox ft Atk Cox" and Atkinson's Registration Appeal Cases, 1 vol., 

1843—1846 

Cox, Eq. Gas S. O. Cox's Equity Oases, 2 vols., 1745—1797 

Cox, M. ft H Cox, Macrae, and Hertalet's County Courts Oases and 

Appeals, VoL L, 1846—1852 

.Or. ft J. ... .. . . Ororn gton ^and Jervis's Reports, Exchequer, 2 vole., 

Cr. ft M. Crompton and Masson's Reports, Exchequer, 2 vols, 

1862—1834 

Cr. M. ft B Crompton, Masson, and Roecoe’s Reports, Exchequer, 

2 Vols,, 1834—1885 

Cr. ftPh. .. .. Craig mpd Phillips* Reports, Chancery,! 1640- 

Craw. 69. t, . Omw MI and Dix's Circuit Otto* 

1668-1640 - ? ; . T 
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Craw. A P. Abr. 0. .« 

Grass. Insolv. Cos. .. 
Grippe 1 ’ Church Cae. . . 
Oro.Gar, 

Oro. Elis, . . 

Oro. Jao. •• .. 

i 

Oru. Dig. . .. ,< 

Gunn 

Curt. 


Crawford and Dix’a Abridged Cases (Ireland}) l, vol., 
1837 — 1 838 

Cress weH’B Insolvency Cases, l vol., 1827—1820 
Cnpps’ Church and Clergy Oases, 2 parts, 1847—1850 
Crpka’s Reports ternp. Charles I., Jung** Beach and 
Common Pleas, 1 vol., 1625 — 1641 
Croke's Reports temp. Elisabeth, King’s Bench and 
Common Pleas, 1 vol., 1582 — 1603 
Croke’s Reports temp. James I., King’s Bench fend 
Common Pleas, 1 voL, 1603 — 1625 
Cruise's Digest of the Law of Beal Property, 7 vols. 
Cunningham's Reports, King's Bench, foL, 1 vol., 
1734—1735 

Cartels’ Ecclesiastical Reports, 3 vola, 1831 — 1844 


Dalr. . . . . 

Dan 

i 

Dan. & LI. • • 

Dav. & Mer. . . 
I 

Dav. Pat. Oas. . . 
Dav. Ir 

Day 

Dea. & Sw. . , 

Deao 

Deac. & Ch. 

Dears. & B. 

Dears. C. C. 

Deas & And. . . 

De O 

DeG. F. &J. .. 

DeG. &J. 

De G. J. & Sm. . . 

DeG. M. &G. .. 

De G. & Sm. 

Delane .. •• 

Den. 

Dick. •• • • 

Dig. « • • • 

Din. • ■ •• 

Dods 

DonneUy 
Doug. El. Gas. 
DpUg. (X.B.) .. 

BUMS’ . 

DowAOL , v 


Dalrymple’s Decisions, Court of Session (Scotland), 
lol., 1 vol., 1608—1720 

Doniell's Reports, Exchequer in Equity, 1 voL, 1817 
—1823 _ 

Danson and Lloyd’s Mercantile Cases, 1 vol., 1828— 
1829 

Davison and Merivale’s Reports, Queen’s Bench, 
1 vol., 1843—1844 

Davies' Patent Oases, 1 vol., 1785 — 1816 • 

Davys* (or Davies' or Davy's) Reports (Ireland), 
1 vol., 1604— 1611 

Day’s Election Cases, 1 vol., 18S2 — 1893 

Deane and Swabey's Ecclesiastical Reports, 1 vol.. 

1855— 1857 

Deacon's Reports, Bankruptcy, 4 vols., 1834 — 1840 
Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 
1832—1835 

Dearsly and Bell's Crown Cases Reserved, 1 vol., 

1856— 1858 

Dearsly’s Crown Cases Reserved, 1 vol., 1852 — 1856 
Deas and Anderson’s Decisions (Scotland), 5 vols., 
^020 1632 

De Gax’s Reports, Bankmptoy, 1 vol., 1844 — 1848 
De Gox, Pusher, and Jones’s Reports, Chancery, 
4 vols., 1859— 18G2 

De Gex and Jones’s Reports, Chancery, 4 vols., J857 
—1859 

De Gex, Jones, and Smith’s Reports, Chancery, 
4 vols., 1802—1865 

De Gex, Macnaghten, and Gordon's Reports, Chan- 
cery, 8 vols., 1851 — 1857 , 

De Gex and Smale's Reports, Chancery, 5 vols., 1846 
—1852 

Delane's Derisions, Revision Courts, 1 vol., 1832— 
1835 

Denison's Crown Cases Reserved, 2 vols., 1844 — 1852 
Dickens' Reports, Chancery, 2 vols., 1569—1798 
Justinian's Digest or Pandects 
Dirleton's Derisions, Court of Session (Scotland), 
foL, 1 vol., 1665—1677 

Dodson's Reports, Admiralty, 2 vols., 181 1—1822 
Donnelly’s Reports, Chancery, 1 vol., 1836 — 1837 
Douglas' 'Election Oases, 4 vols., 1774 — 1776 . 
Douglas' Reports, King's Bench, 4 vols., 1778 — 1785 
Dows Reports, House of Lords, 6 vols., 1812 — 1618 
Dow and Clark's Reports, House of Lords, 2 vols., 
1827—1832 

Dowling and Lowndes’ Practise Reports*, 7, vols., 
1843^1849 . . ^ ' 
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Dow. ft By. (k. ».) 

Dow. ft By. (m. o.) 

Dow. ft By. (zr. p.) 

Dowl 

Dowl. (n. b.) . . 

Dr. ft Wal. 

Dr. ft War. 

Drew 

Drew, ft Sin. . • 

Drinkwater 
Drury temp. Nap. 

Drury teriip. Su g. 

Dugd. Orig. 

Dunl. (Ct. of Sess.) . 

Dunning 

Duiie 

Dyer 


Dowling and By laud’s Reports, Sing's Bench* 9 vois* 
1822—1827 

Dowling and Byland'e Magiatratea* Oases, 4 vols., 
1822—1827 

Dowling and Byland's Beports* Nisi Prius, 1 part* 
1822—1823 

Dowling's Practice Reports, 9 vols., 1830 — 1841 

Dowling's Practice Reports, New Series* 2 vols.* 
1841—1843 

Drury and Walsh’s Beports* Chancery (Ireland), 
2 vols., 1837—1841 

Drury and Warren's Beports, Chancery (Ireland), 
4 vols., 1841—1843 

Dre wry's Reports, Chancery, 4 vols., 1832 — 1859 

Drewry and Smale’s Reports, Chancery, 2 vols.* 1859 
—1865 

Drinkwater's Beports, Common Pleas, 1 vol., 1839 

Drury's Beports temp . Napier, Chancery (Ireland), 
1 vol., 1858—1859 

Drury's Beports temp. Sugden, Chancery (Ireland), 
1 vol.* 1841—1844 

Dugdale’s Origines Juridioiales 

Dunlop, Court of Session Cases (Scotland), 2nd series* 
24 vols., 1838—1862 

Dunning's Beports, King's Bench* 1 voL, 1753 — 
1754 

Durie's Decisions, Court of Session (Scotland), lol., 
1 vol., 1621—1642 

Dyer's Beports* King’s Bench, 3 vols.* 1513 — 1581 


E. ft B. Ellis and Blackburn's Beports, Queen's Bench* 

8 vols., 1852—1858 

E. ft E . . Ellis aud Ellis’s Beports, Queen's Bench* 3 vols.* 

1858—1861 

E. B. ft E Ellis, Blackburn, and Ellis's Reports* Queen's Bench; 

1 vol., 1868—1860 

Eag. ft Y. . . . . Eagle and Younge’s Tithe Cases, 4 vols., 1223 — 1825 

East East’s Reports, King’s Bench, 16 vole., 1800 — 1812 

East, P. C. . . . . least’s Pleas of the Crown 

Eoo. & Ad. . . . . Spinks' Ecclesiastical and Admiralty Beports, 2 vols.* 

, 1853—1855 

Eden .. .. .. Eden’s Reports, Chancery, 2 vols., 1757 — 1766 

Edgar . • . . . . Edgar’s Decisions, Court of Session (Scotland), fol.* 

1724—1725 

Edw Edwards’ Beports, Admiralty, I vol., 1808 — 1812 

Elchios Elchies' Decisions, Court of Session (Scotland)* 

2 vols., 1733—1754 

Eng. Pr. Cas Roscoe's English Prize Cases, 2 vols., 1745 — 1858 

Eq. Cas. Abr Abridgment of Cases in Equity* fol., 2 vols.* 1667— 

1744 • 

Eq. Bep. . . i.‘ Equity Beports, 3 vols., 1853 — 1855 

Esp Espinasse's Beports* Nisi Prius, 6 vols.* 1793—1810 

Exch Exchequer Beports (Welsby, Hurlstone* and Gor- 

don), ll-vols.,1847— 1856 

Ex. D Law Reports* Exchequer Division* 5 vols., 1876— 

1 “ 1880 


P. ft F „ Foster and Finlason's Beports, Nisi Prius* 4 vols.. 

1856— 1867 ^ 

F. (Ct. of Sess.) . . Fraser, Court of Sossion Oases (Scotland), 6th series* 

1898 — 1906 -J 

Fac. ColL (with date) . . Faculty of Advocates* Collection of Decisions* Court 

of' Sessfon ' (Scotland), fol.* 1st and 2nd #eri*i» f 
21 vols., 1762rrl826 . 



Aarasumitioira. writ 

Fan OolL(*. 9.) (with Faculty of Adro-ies, Collection of Decriaiosij, Ckmtt 

| date) of So — i on (Soothed), Now Seri— , IS Trio., 1889 — 

Fata. .4 M i. Falconer's Derisions, Court of Se— ion (Scotland), 

2 vole., toU 1744—1751 

Folo. A Fite. .. .. Falconer and FitaherbertVEleotion Oases, lv6L, 1885 

—1888 

Ferg Ferguson's^ Oonsistorial Derisions (Scotland), 1 yoL, 

Fits-G. .. .. Fit®- Gibbons’ Beports, King’s Benoh, foL, 1 vol., 

1728 — 1731 

Fits. Nat. Brer. . . Fitzherberfs Natura Breyimn 

FI. 4E. . . • . Flanagan and Kelly’s Beports, Bolls Court (Ireland), 

lvol., 1840—1842 

Fonbl Fonblanque’s Beports, Bankruptcy, 2 parts, 1849 — 

1862 

For. Forrest’s Beports, Exchequer, 1 vol., 1800—1801 

Forb. . . , . . . Forbes' Decisions, Court of Session (Sootland), fol., 

1 vol., 1706—1718 

Fort. De Laud. . • Forte soue, De Laudibus Legum Anglia: 

Fortes. Bop Fortesoue’s Beports, fol., 1 vol., 1692 — 1736 

Fost Foster’s Crown Oases, 1 vol., 1748 — 1760 

Fount. .. .. .. Fountainhall’s Deoiaions, Court of Session (Scotland), ' 

fol., 2 vols., 1678—1712 

Fox 6k S. Ir M. O. Fox and T. B. O. Smith’s Beports, King's 

Benoh (Ireland), 2 vols., 1822 — 1825 

Fox 6k S. Beg. . . ... J. S. Fox and- O. L. Smith’s Begistration Cases, 

1 vol., 1886—1895 

Freem. (ch.) .. .. Freeman’s Beports, Chancery, 1 vol., 1660 — 1706 

Freem. (k. b.) . . . . Freeman’s Beports, King’s Bench and Common i 

Fleas, 1 vol., 1670—1704 


Oal. & Dav Gale and Davison’s Reports, Queen’s Bench, 3 vols., 

1841—1843 

Gale . . . . . • Gale’s Beports, Exchequer, 2 vols., 1835 — 1836 

Gib. Cod. . . . . Gibson’s Codex Juris Ecclesiastici Anglican! 

Gift. Gifford’s Beports, Chancery, 6 vols., 1867 — 1805 

Uilb Gilbert's Oases in Law and Equity, 1 vol., 1713 — 

1714 

Gilb. C. F. . . . . Gilbert's History and Practice of the Court of 

Common Pleas * 

Gilb. (on.) . . . . Gilbert’s Beports, Chancery and Exchequer, fol., 

1 vol., 1706-1726 ' 

Oilm. & F. , . . . Gilmour and Falconer’s Decisions, Court of Session 

(Scotland), 2 parts, Part I. (Gilmour) 1661— 1666, 
Part H. (Falconer) 1681— 1686 

Gl. 6k J. Glyn and Jameson's Beports, Bankruptcy, 2 vols., 

1819—1828 

Glanv Glanville, De Legibus et Oonsuetudinibus Begni 

Anglise 

Glanv. El. Cas Glsnvule's Election Oases, 1 vol., 1623—1624 

Glascock Glascock's Beports (Ireland), 1 vol., 1881—1832 

Godb Godbolt’s Beports, King’s Bench, Common Fie—}. 

and Exchequer, 1 vol., 1574 — 1637 

Gouldsb Gouldsbarough’s Beports, Queen’s Bench and King’s 1 

Bench, 1 vol., 1586—1601 ^ 

Gow ... . . . , Cow’s Beports, Nisi Prius, 1 vol., 1818 — 1820 

Gwill Gwillim’e Tithe Osaqs, 4 vols., 1224—1824 


*.a .. .. .. I 

E6N. , . „ j , Huristone and Nbrixun’s Beports, fixchequOt^? vo Da* 

* 1856-^-1862 ' * 
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Abbreviations. 


H. ft Tv* ' .* 

H. 4fcW. 

II. L. Cos. . • 
Hag. Adm. . . 
Hag. Con. 

Hag. Ecc. . • 
Hailes .. •• 

Hale, 0. Ij. 

Hale, P. C. 

Har. & Ruth. . . 

Har. &W. 

Haro 

Hard 

Hare 

Ilawk. P. C. .. 
Hayes 

Hayes & Jo. 

Hem. &M. 

Hot. ■ • •« 

Hob. • ■ • ■ 

llodg 

Hog. • • . . 

Holt (ADM.) 

Holt (EQ.) 

Holt (K. D.) 

Holt (E. r.) 

Home, Ot. of Sees. 

Hop. & Colt. 

llop. & Ph. 

Horn & H. 

Hoy. Suppl. '* . . 

Hud. A B. 

Hume 

Hdt 

Hy. B1 


T. C. I* 
I. Cfh. _ 
1-Eq.R. 
1VB. 


Hall *nd TweUs’ Reports, Chancery, ft vol*;,. 1846-*- 
I860 ... 

Hurlstooe and Waltasley’s Reports, Exchequer, 

1 Torino— 1841 . . 

Clark’s Reports, House of Lords, 11 vol*., 1847—1866 
Haggard's Reports, Admiralty, 3 vole., 182&—1838 
Haggard’s Oonsistorial Reports, 2 vole., 1789 — 1821 
Haggard's Ecclesiastical Reports, 4 vol*., 1827—1833 
Hrulos’a Decisions, Court of Session (Scotland), 

2 vols., 1766—1791 
Hole’s Common Law 

Halo's Pleas of tho Crown, 2 vols. 

Harrison and Rutherfuid’s Reports, Common Ploos, 
1 vol., 1866 — 1866 

Harrison and Wollaston's Reports, King's Bench 
and Bail Court; 2 vols., 1833 — 1836 
Harcarse’s Decisions, Court of Session (Scotland), 
fol.. 1 vol., 1681—1691 

Hurdres’ Reports, Exchequer, fol.,1 vol., 1653 — 1069 
Hare's Reports, Chancery, 11 vols., 1841 — 1833 
Hawkins’s Pleas of the Crown, 2 vols. 

Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830— 
1832 

Hayes and Jones’s Reports, Exchequer (Ireland), 
1 vol., 1832—1834 

Hemming and Miller’s Reports, Chancery, 2 vols., 

1862— 1863 

Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 
1631 

Hobart's Reports, Common Pleas, fol., 1 vol., 1C13 
—1625 

Hodges’ Reports, Common Pleas, 3 vole., 1835 — 
1837 

Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 
—1834 

W. Holt’s* Rule of the Road Cases, Admiralty, 1 vol., 

1863— 1867 

W. Holt's Equity Reports, 1 vol., 1845 
Sir John Holt’s Reports, King'B Bench, fol., 1 vol., 
1688—1710 

P. Holt’s Reports, Nisi Prius,- 1 vol., 1815 — 1817 
Homo's Decisions, Court of Session (Scotland), 
M; 1 vol., 1735—1744 

nop wood and Ooltmon’s Registration Cases, 2 vols., 
1868—1878 

Hopwood and Philbriok’s Registration Oases, 1 vol., 
1863—1807 

Horn and Htxrlstone’s Reports, Exchequer, 2 vols., 
1838—1839 


Hovencten’s Supplement to Veaey Juni’s Reports, 
Chancery, 2 v<5s., 1753 — 1817 
Hudson and Brooke’s Reports, King’s Bench and 
Exchequer (Ireland), 2 vols., 1627 — 1831 i 

Hume’s Decisions, Court of Session (Scotland),' 
1 vol., 1781—1822 . 

Hutton's Reports, Gonpnon Pleas, fol., 1 vol., 1617— 
1638 , 

Henrjr Bteekstone’a Reports, Common Pleas, 2 rol*,. 


Irish 
Iriffr 
Irish Eqi 
Irish La* 



Law Reports, 17 vols., IMSMUM!? ■, 
Reports/ 17 tols., 1860—196* 

>a Tab.. 1888 — ISM 




AUnfueRM 


xtk 


!• ^ 

1. R. (preceded 1 

LR.&L. 

I. B,Eq. . 

2r*€nroiGas. 

Ir.Jar. 

Ir. L Bee. 18t ■ 


by date) 


Ir. Ii. Beo. (w. b 


InA liif finKls; 4 lij^<nirra{it) 

52 **pW 1 1, ft.) 

Irish Report*, SHlev, 12 v&, 1866— 1377 
Irish Bsports/MEy, 11 role.. 1886—1877 
Irish Gircui* 1 vbt, 1841—1848 
Irish Jurist, 18 vbfo; 1848—1866 
Law Recorder (Ireland) 1st aeriea, 4 Tola., 1827 — 
1891 • 

Law Becorder (Ireland) New Series, 6 vole., 1835- 
1838 

Irvine’s Justiciary Reports (Scotland), 6 vols., 1852— 
1807 


J. Bridg. . . . . Sir John Bridgman's Reports, Common Pleas, fol., 

1 vol., 1613—1621 

J, P. . . Justice of the Peace, 1837 — (current) 

J. Shaw, Just. . . .. J. Shaw's Justiciary Reports (Sootlond), 1 voL, 1848 

—1852 

Joe Jacob's Reports, Chancery, 1 vol., 1821 — 1823 

Jac. & W. . . . . Jacob and Walker’s Reports, Chancery, 2 vols., 1610 

—1821 

Jebb, 0.0. .. .. Jebb's Crown Cases Reserved (Ireland), 1 vol., 1822 

—1840 

Jebb A B. . • • • Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jebb A S. . . . . Jebb and Symes* Reports, Queen's Bench (Ireland), 

2 vols., 1838—1841 

Jenk Jenkins’ Reports, 1 voL, 1220 — 1623 

Jo. A Car. . . . . Jones and Carey’s Reports, Exchequer (Ireland), 

1 vol., 1838 — 1839 

Jo. A Lat. . . . . Jones and La Touche's Reports, Chancery (Ireland), 

3 vols., 1844—1840 

Jo. Ex. Ir T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 

—1838 

John Johnson's Reports, Chancery, 1 vol., 1858 — 1860 

John. & H Johnson and Hemming' s Reports, Chancery, 2 vols., 

1860—1862 

Jur Jurist Reports, 18 vols., 1837 — 1854 

Jur. (n. a.) .. Jurist Reports, New Series, 12 vols., 1855 — 1807 

JuBt. Inst Justinian’s Institutes 


K. A GL Keane and Grant's Registration Coses, 1 vol., 1854— 

1862 

K. A J. Kay and Johnson's Roports, Chancery, 4 vols., 

1853—1853 

K. B. (preceded by date) Law Reports, King's Bench Division,* since 1900 


Karnes, Diet. Deo 
Karnes, Bern. Deo. 
Kames, SeL Deo. 


Kay 

Kefc. 

Keen 

Keil. 


Kel. •« •• mm W. Kelyw 

: 1732/J 

< *. *' *TSJa2L* 


Law Reports, King's Bench Division,* since 1900 
(ay., [1001] 2 K. B.) 

Kames, Dictionary of Derisions, Court of Session 
(Scotland), fol., 2 vols., 1540—1741 
Kames, Remarkable Decisions, Court of Session 
(Scotland), 2 vols., 1716 — 1752 
Kames, Select Derisions, Court of Session (Scotland), 
1 vol., 1752—1768 

Kay's Reports, Chancery, 1 vol., 1853—1854 
Ksble's Reports, fed., 3 vol*. 1661 — 1677 
Keen's Reports, Bolls Court, 2 vols., 1830^-1888 
Railway's Reports, King's Bench, fol., 1 vol., 1327— 
1578 

Sir John Kelyng's Reports, Grown C ases, fol, 1 voL, 
1662—1707 

IfctfrlLs, *■ *«** 



Abbreviations, 


|V -., •• .. Ohatfeery Cases in Vol. II. of KenyonV NMtt <f 

' Ob**. 1753—1764 ■ 

Kilkerran .. «, Kilk*rtan’s Detisians, Court of Session (Scotland), 

fol., f^oL, 1738—1752 

Knapp Knapp’s Reports, Privy Council, 3 vole., 1820—1833 

Kn. ft Omb Knapp and Ombler’s Election Cases, 1 vol., 1834— 

1885 * 

L. A. Lord Advocate. 

Jj. ft G. temp . Plunk. . . Lloyd and Ghoold’s Beports temp . Plunkett, Chancery 

(Ireland), 1 vol., 1834 — 1839 

L. ft G. temp. Sued. . . Lloyd ana Goold's Beports temp. Sugden, Chancery 

(Ireland), 1 vol., 1835 

L. ft Welsh. .. .. Lloyd and Welshy 1 * Commercial and Mercantile 

Cases, 1 vol., 1829—1830 

L. G. B Local Government Beports, 1902— (current) 

L. J. Law Journal, 1886— (current) 

L. J. (ADM.) . . . . Law Journal, Admiralty, 1865—1876 

L. J. (bot.J . . . . Law Journal, Bankruptcy, 1832 — 1880 

L. J. (oh.) • . Law Journal, Chancery, 1822 — (current) 

L. J. (o. P.) . . . . Law Journal, Common Pleas, 1822 — 1875 

L. J. (sooii.) .. . . Law Journal, Ecclesiastical Cases, 1866 — 1875 

L. J. (ex.) . . . . Law Journal, Exchequer, 1830 — 1876 

L. J. (ex. EQ.) . . . . Law Journal, Exchequer in Equity, 1835 — 1841 

L. J. (k. n. or q. d.) . . Law Journal, Bang’s Bench or Queen’s Bench, 

1822— (current) 

L. J. (m. a) •• . . Law Journal, Magistrates' Oases, 1826 — 1896 

L. J. N. O. . . . . Law Journal, Notes of Oases, 1806—1892 (from 1893, 

see Law Journal}. 

L. J. (o. a.) . . . . Law Journal, Old Series, 10 vols., 1823 — 1831 

L. J. (p.) Law Journal, Probate, Divorce and Admiralty, 1875 

— (current) 

L. J. (p. ft M.) . . . . Law Journal, Probate and Matrimonial Cases, 1858 — 

1869, 1866—1875 

L. J. (p. o.) . . Law Journal, Privy Council, 1865 — (current) 

L. J. (p. M. ft A.) . . Law Journal, Probate, Matrimonial and Admiralty, 

1860—1865 

L. M. ft P. . . . . Lowndes, Maxwell, and Pollock's Beports, Bail 

Court and Practice, 2 vole., 1860 — 1851 
L. B Law Reports 

LI B. A. ft E. . . . . Law Boports, Admiralty and Ecclesiastical Cases, 

4 vols., 1865—1876 

L. B. 0. 0. B. .. . . Law Reports, Crown Cases Reserved, 2 vols., 186 J — 

1876 

L. B. O. P. . . . . Law Reports, Common Pleas, 10 vols., 1865—1875 

L. B. Eq. ' . . . . Law Beports, Equity Oases, 20 vols., 1865—1875 

L. R. iforfth- . . . . Law Reports, Exchequer, 10 vols., 1865 — 1875 

L. B. H. L. . . . . Law Beports, English and Irish Appeals and Peerage 

Claims, House of Lords, 7 vols.. 1866 — 1875 
L. B. Ind. App. • . . Law Reports, Indian Appeals, Privy Council, 1873— 

(current) 

L. R. Ind. App. Supp. Law Beports, Indian Appeals, Privy Council, 
Yd. Supplementary Volume, 1872 — 1873 

L. B. Jr. Law Beports (Ireland), Chancery and Common Law, 

.. 32 vols., 1877— 18iS 

L. B. P. 0. . . . . Law Reports, Privy Council, 6 vols., 1865—1875 

L. B. P. ft D . . . . Law Reports, Probate and Divorce, 8 vols., 1866 -a. 

, 1875 

L, JL Q. B Law Beports, Queen's Bench, 10 vols., 1865—1875 

L. B. So. ft Diy. . . Law Reports, Scotch and Divoroe Appeals, Boost 
{ of Lords, % vols., 1866^-1876 

L. T. Law THtte* Beports, 1859— (current) . « 

L. T. Jt. .. Law Tunes Newspaper,: 184S-*(eurreiit) 

L. T. (o. e.) .. Law Times Beports, Old Series, 34 vols., 1843—1860 
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mi 


Lane .• 

Laws Beg. Gas. 
Ld. Baym. 


Leach . . 
Lee 

1* It 

• e e 

Lee iernp. Hard. • • 

Le. & Ca. 

It M 

Leon. . . 

»• a e 

Lev. 

a » a e 

Lew. 0. C. 

a a e e 

Lev 

Lib. Ass. 

Lilly 

• • a# 

• • m m 

m • mm 

Litt. . . 

a e a a 

Lofft 

Long. & T. 

e a a a 

■ a a e 

Lud. E. C. 
Lumley, P. L. 
Lush. . . 
Lut. 

■ • mm 

0. 

mm mm 

mm mm 

Lut. Reg. Cas. 

Lynd. 

mm mm 

mm mm 


LanS'e Reports, Excteauer, foL, 1 vol., 1 605—lfiU 
Latah's Beppxts, KiSpBe nch, fol., 1 vol., 1626—1626 
Lawson's Eegistratg&Oasee, 1885— (ourrenti 
Lord Raymond's Reports, King's Bench and Common 
Plea*. 3 vola.. 1694—4732 
Loach's Grown bases, 2 vols., 1730 — 1614 
Sir G. Lee's Bocitaiaetioal Judgments, 2 vole., 1752 — 
1758 

T. Lee's Cases temp. Hardwicke, King's Bendh, 1 vol., 
' 1733—1738 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 
—1865 

Leonard's Reports, King’s Benoh, Common Pleas 
and Exchequer, fol., 4 parts, 1552 — 1615 
Levine’s Reports, King’s Bench and Common Pleas, 
fol., 3 vols., 1660—1696 

Lewin’s Crown Cases on the Northern Circuit, 
2 vols., 1822—1838 

Ley's Reports, King’s Bench, fol., 1 vol., 1606—1629 
Liber Assisorum, Year Books, 1 — 51 Edw. III. 
Lilly's Reports and Pleadings of Cases in Assize, foL, 
1 voL 

Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 
—1031 

Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfield and Townsend's Reports, Exchequer (Ire- 
land), 1 vol., 1841—1842 
Luders’ Election Cases, 3 vols., 1784 — 1767 
Lumley's Poor Law Cases, 2 vols., 1834 — 1 842 
Lushington's Reports, Admiralty, 1 vol., 1859 — 1862 
Sir E. Lutwyohe’s Entries ana Reports, Common 
Pleas, 2 vols., 1682—1704 

A. J. Lutwyohe’s Registration Cases, 2 vols., 1643 — 
1853 

Lyndwood, Provincial, fol., 1 voL 


M. & S Maul© and Selwyn's Reports, King's Bench 6 vols., 

1813—1817 

M. & W. . . . . Meoson and "Welsby’s Reports, Exchequer, 16 vols., 

1836—1847 

Mao. & G. . . . . Macnaghten and Gordon's Reports, Chancery, 3 vola*, 

1849—1852 

Mac. & H. . • . . Macrae and Hertslet’s Insolvency Cases, 1 voL, 

1847—1852 

M‘Cle. M'Cleland’s Reports, Exohequer, 1 vol., 1624 

M‘Cle. & Yo. „ • . M 4 01 eland and Younge’s Reports, Exohequer, 1 voL, 

1824—1825 

Macfarlane .. .• Maofarlane’s Jury Trials, Court of Session (Scotland), 

3 parts, 1838—1839 

Mad. & Rob Maclean and Robinson’s Scotch Appeals (House of 

Lords), 1 vol., 1839 

Maoph. (Ct. of Sess.) . . Maopherson, Court of Session (Scotland), 3rd series, 

lfvols., 1862—1873 

Mocq. |.« .. .. Maoqueen^s Sootoh Appeals, House of Lords, 4 vola, 

Macr. .. ., .. MaeroiVs Patent Oases, 9 parts, 1847 — 1896 

Madd Maddock’a Reports, Ohaaoery, 6 vols., 1815 — 1621 

Madd. AG. • . • . Maddook and Geldart’s Reports, Chancery, 1 vol., 

. 1819—1822 (VoL VI. of -Madd.) 

Madox Madox's Eormulare Anglicanum 

Madox, Exoh. . . ,. Madox’s History and JmBqrntim of the Exchequer, 

* 2 vols, 

Man. & G. .« 4 •• Manning* and Granger'* Reports, Common Picas, 

7 vola, 1840—184? 
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Abbreviations, 


Man. ft By. (k. b.) 
Mu. ft By. (m. o.) 

Mans 

Mar. L. 0. 

March . . 


Marr. 

Marsh. 


Mayn. 



Mood, a O. 
Moore (k.,b.) 

Moore (o. r.) 

Mor. Diet. 


-Morr. 

Mob. 

Murp. ft H. 

Marr. , .. 


My. ft Cr. 
My.ft& 


Manning and Hyland's Reports, King's , Bench, 
6 Vole., 18*7—1830 

Manning and Byland's Magistrate** Case*, 8 rdhu, 
1827^1830 

Manson's Bankruptcy and Company Oases, 1893— 
(ament) 

Maritime* Lav Beports (Orockford), 3 vole., 1860— 
1871 

March’s Beports, King’s Bench' and Common Pleas. 
1 vol., 1639—1642 

Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ( 
Marshall’s Beports, Common Pleas, 2 vols., 1813 — 
1816 

Maynard’s Beports, Exchequer Memoranda of Edw. 
1. and Year Books of Edw. IL, Year Books, Part I., 
1273—1320 

Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 
Merivale’s Reports, Chancery, 3 vols., 1816—1817 
Mil ward’s Ecolesiastioal Reports (Ireland), 1 vol., 1819 
—1843 

Modern Reports, 12 vols., 1669—1755 

Malloy’s Reports, Chancery (Ireland), 3 vols., 1808 — 

1 831 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 
Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 
1832—1838 

Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 
1832—1833 

Montagu and Ghitty’s Reports, Bankruptcy, 1 vol. 
1838—1840 

Montagu, Deacon, and De Qex’s Beports, Bank- 
ruptcy, 3 vols., 1840 — 1844 
Montagu and Macarthur’s Reports, Bankruptcy, 

1 vol., 1826—1830 

Moore’s Privy Counoil Coses, 15 vols., 1836 — 1863 
Moore’s Privy Council Cases, New Series, 9 vols., 
1862—1873 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 
1836—1872 

Moore and Payne's Reports, Common Pleas, 5 vols., 
1827—1831 

Moore and Scott's Reports, Common Pleas, 4 vols. 
1831—1834 

Moody and Malkin's Reports, Nisi Prius, 1 vol., 1826 
— 183Q 

Moody and Robinson's Reports, Nisi Prius, 2 vols., 
-- 1830 — 1644 

Moody’s Crown Coses Reserved, 2 vols-, 1824—1844 
Sir F. Moore's Reports, King’s Bench, fol., 1 vol., 
1485—1620 

J. B. Moose's Reports, Common Pleas, 12 vols., 1817 
—1827 

Morison’s Dictionary of Decisions, Court of Session 
(Scotland), 43 vols., 1532—1808 
Morrell's Reports, Bankruptcy, 10 vols., 1884 — 1893 
Moseley’s Reports, ChanoSry, fol., 1 vol., 1726—1730 
Muxghy and Hiixlstone’s Reports, Exchequer, 1 vol., 

Murray’s Reports, Jury Court (Sootiand), 5 vols., 

„ 1816-^1830 

MylneJjod Craig’s Reports, Chancery, 6 vtfs., 1835 

Mylne ahd Keen’s Reports, Chancery, 8 vtfs* 1132, 
—1883. . ' 



AMBtVSAnOHS. 


mSi 


Nev.ft M.’(ic. ».) 

Nev.ft If. (*. a) 

Nov. ft P. (k. b.) 

Nev. ft P. (m. a) 

Now Mag. Gas... 

New Pract. Cas. 

New Rep. 

New Sees. Cos. . . 

Nolan 

Notes of Cases .. 
Noy • • 

O. Bridg. 

O’M. ft H. 

Owen 

P. (preceded by date) 
P. D. 

P. Wins 

Palm 

Park 

Pat. App. . . 

Pater. App 

' Peake . • 

Peake, Add. Cas. 

Peck 

Per. ft Dav. . . 

Per. ft En. . • 

Fh 

Phil. El. Cas. .. 
FhilKm. . . ., 

Phillim. Bed. Jud. 

Fig.ftB. 

Pita. . . 

ttowd. .. M 
Poll. , . • •( 

•? f! 


.. Nelsons Report* Ohanoery, i tot, 1025— 10ft|L 
. . Nevlle and Manning’s Reports, King's Bench, 0vdl*., 
1802—1830 

Nevile and Manning's Magistrates* Oases, 8 vols., 
1832—1830 

.. Nevile and' Perry's Reports, King's Bench, 8 vols., 
1886 1888 

. . Nevile and Perry's Magistrates' Oases, 1 voL, 1836 — 
1837 

New Magistrates* Oases (BitUeston, Wise and 
Parnell), 2 vols., 1844—1848 

.. New Practice Oases (Bitfcleston and Wise), 3 vols., 
1811 1818 

. . New Reports, 6 vols., 1882 — 1866 
. . New Sessions Magistrates' Oases (Oarrow, Hamer- 
ton, Allen, etc.), 4 vols., 1844 — 1851 
. . Nolan’s Magistrates’ Oases, 1 voL, 1791 — 1793 
.. Notes of Oases in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841—1850 

. . Noy’s Reports, King’s Bench, fol. y 1 voL, 1558 — 1619 

.. Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol., 1660— 1666 

• • O’Malley and Hardoastle's Election Cades, 1869 — 

(current) 

.. Owen’s Reports, King’s Bench and Common Pleas, 
foL, 1 vol., 1557—1614 

. . Law Reports, Probate, Divoroe, and Admiralty Divi- 
sion, since 1890 (s.y., [1891] P.) 

. . Law Reports, Probate, Divoroe, and Admiralty Divi- 
sion, 15 vols., 1875*— 1890 

• • Peer® Williams’ Reports, Chancery and King's 

Bench, 3 vols., 1695 — 1735 

. . Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 
1629 

.. Parker’s Reports, Exchequer, fol., 1vol., 1743 — 
1766 

.. Paton's Scotch Appeals, House of Lords, 6 vols., 
1726—1822 

. . Paterson’B Scotch Appeals, House of Lords, 2 wols., 
1851—1873 

. . Peake's Reports, Nisi Frius, 1 vol., 1790 — 1794 
. . Peake's Additional Oases, Nisi Prius, 1 voL, 1795— 
1812 

. . Feokwell's Election Oases, 2 vols., 1803 — 1804 
. . Perry and Davison's Reports, Queen's Bench, 4 vols., 
1838—1841 

. . Perry and Knapp's Election Oases, 1 vol., 1833 
Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 
.. Philipps' Election Oases, 1 vol., 1780 
• . J. Phiuimore'a Ecdeaiaatfoal Reports, 3 vols., 1754— 
1821 , 

., Sir R. Fhiitimore's Ecclesiastical Judgments, 1 voL, 
1867—1875 

.. Pigott and Rod well’s Registration Chase, 1 voL, 1843 
. — 1844 

.. Pitcairn’s Criminal Trials (Scotland)', 3 void.* 1488— 
1624 

. . Plowden’s Reports, fob, 2 vols., 1550—1579 
• • Pollexfen’e Reports, King’s Bench, toL, 1 vol., 1670 
—1682 

Popgun's Report** King's Bench, fid:, 1 vch r ,|691— 



xxxiv 


Abbreviations. 
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Preo, Oh Precedents in Chancery, fol., 1 vol., 1689 — 1722 

Price Price's Reports, Exchequer, 13 vols., 1814 — 1824 


Q. B Queen's Bench Boports (Adolphus and ElUt, New 

Series), 18 Vole., 1841 — 1852 

Q. lb (procoded by dato) Law Beports, Queen's Bench Division, 1891 — 1901 

[1891] 1 Q. B.) 

Q. B. D Law Boports, Queen’s Bench Division, 25 vole., 

1875—1890 

B. The Beports, 15 vols., 1893 — 1895 

B, (Ct of Soss ) . . . . Bettie, Court of Session Cases (Scotland), 4th scries, 

25 vols., 1873—1898 

B. P. C. . . . . . . Beports of Patent Oases, 1884 — (current) 

B. JL Revised Beports 

R. S. O. . . . . . . Buies if the Supreme Court 

Bash RastelTs Entries 

Rayn Raynor’s Tithe Cases, 3 vols., 1575 — 1782 

Beal Prop. Cas Beal Property Cases, 2 vols., 1843 — 1847 

Rep. Oh Beports m Chancery, fol., 3 vols., 1615 — 1710 

Rick. & M Rickards and Michael’s Locus Standi Beports, 1 voL, 

1885—1889 

Rick. & S. . . . . Rickards and Saunders’ Locus Standi Beports, 1 vol., 

1890—1894 

Ridg. temp. IT. . . .. Ridgeway’s' Reports, temp. Hardwioke, 1 vol., Bing’s 

Bench, 1733 — 1736; Chancery, 1744 — 1746. 

Ridg. L. & S. . . . . Ridgeway, Lapp, and Sohoales’ Reports (Irelaud), 

1 vol., 1793—1795 

Ridg. Pari. Rep. . . Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 

1784 — 1790 

Rob. Eocl. . . .. Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 

Bob. L. & W, . . . . Roberts, Leeming, and Wallis' New County Court 

Cases, 1 yo\., 1849 — 1851 

Robert. App. . . . . Robertson’s Scotch Appeals, House of Lords, 1 vol., 

1709—1727 

Robin. App. .. Robinson’s Scotch Appeals, House of Lords, 2 vols., 

1840— 184 L 

Roll. Abr. . . . . Belle’s Abridgment of the Common Law, fol., 2 vols. 

Roll/Rep. . . . . Rolle’s Reports, Bing's Bench, fob, 2 vols., 1614 — 1G25 

Bom Romilly’s Notes of Cases in Equity, 1 part, 1772 — 

1787 

Bose Bose’s Beports, Bankruptcy, 2 vols., 1810 — 1816 

Ross, L. C Ross's Leading Cases in Commercial Law (England 

and Scotland), 3 vols. 

Howe Rowe’s Reports (England and Ireland), 1 vol., 1798— 

•1823 


Bui. Cas. . . 

Buss 

' Buss. AM. 

Buss. A By. 

4Ly.-A Can. Cas. 

By. A Can. Tr. Cas. 
By. AM. 
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CampbeJJ’a Ruling Oases, 25 vols. 

Russell’s Reports, Chancery, 5 vols., 1824 — 1829 
Russell and Mylne’s Reports, Chancery, 2 vols., 1829 
*“1833 

Bussell and Ryan’s Crown Oases Reserved, 1 vol., 
1800—1823 

Bailway and Canal Cases, 7 vols., 1835 — 1854 
Bailway and Canal Traffic Cases, 1855 — (current) 1 

Ryan and Moody's Reports) Nisi Prius, 1 vol., 1623 
—182 6 


_ , , , Same Case 

6. 0. (preceded by date) Court of Session Cases (Scotland), since 1906 

a-G. .. ..'eiuS^ninl * 

GW*. Ghlkeld’s Report*, King's Bench, 8 Tola., 1689—1718 
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Saund. ft A. .. .. Saunders and Austin’s Locus Standi Reports, 3 toIs., 
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Saund. ft B Saunders and Bidder's Locus Standi Reports^ 1905— 
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Saund. ft C. .. • . Saunders and Cole's Reports, Bail Court, 3 vole. ^ 1846 

— 1848 
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and III.), 2 vols., 1852— 1868 

Sav. .. . . .. Sa vile’s Reports, Oommon Pleas, fol., 1 toL, 1580— 

1591 1 

Say. Sayer’s Reports, King’s Bench, fol., 1 yol., 1761 — 

Sc. Jur Scottish Jurist, 46 vols., 1829 — 1873 

So. L. R. . , . . Scottish Law Reporter, 1865 — (ourrent) 

Sch. ft Lef. .. . . Sohoales and Lefroy’s Reports, Ohanoery (Ireland), 

2 vole., 1802—1806 

Sc. R. R Scots Revised Reports 

Scott Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 

Scott (if. r.) . . . . Soott’s New Reports, Oommon Pleas, 8 vgla., 1840 — 
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Sea. ft Sm. . . . . Searle and Smith’s Reports, Probate and Divorce, 

1 voL, 1859—1860 

Sel. Gas. Ch. Select Oases in Chancery, fol., 1 voL, 1685 — 1698 

(Ft. in. of Cas. in Ch.) 

Sees. Cas. (k. B.) .. Sessions Settlement Cases, King’s Bench, 2 vols., 

1710—1747 

Sh. ft Macl Shaw and Maclean’s Scotch Appeals, House of Lords, 

3 vols., 1835— 1838 

Sh. (Ot. of Scss.) . . Shaw, Court of Session Cases (Scotland), 1st series, 

16 vols., 1821—1838 

Sh. Dig P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 

and Lamond, 3 vols, 1726 — 1868 

Sh. Just P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 

1819—1831 

Sh. Sc. App P. Shaw's Sootch Appeals, House of Lords, 2 vols., 

1821—1824 

Sh. Teind Ct P. Shaw’s Teind Court Decisions (Scotland), I vol., 

1821—1831 

• Shop. Touch Sheppard’s Touchstone of Common Assurances 

Show. Shower's Reports, King’s Bench, 2 vols., 1678 — 1696 

Show. Pari. Cas. . . Shower’s Oases in Parliament, fol., 1 vol., 1694 — 1699 

Sid Siderfin’s Reports, King's Bench, Common Pleas, 

and Exchequer, foL, 2 vols., 1657 — 1670 

Sim .. Simons’ Reports, Chancery, 17 vols., 1826 — 1862 

Sim. (n. s.) .. .. Simons’ Reports, Chancery, New Series, 2 vols., 

1850—1852 

Sim. ft St. ,, Simons and Stuart’s Reports, Ohanoery, 2 vols., 1822 

—1826 

Skin Skinner’s Reports, King s Bench, fol., 1 vol., 1681— 

1697 

Sm. ft Bat. .. .. ^aud M Eop^ King'. Ifcaoh (ImUmd), 

Sm. ft G., . .. Smale and Gifford’s Reports, Chancery, 3 vols., 1852 

—1868 

Smith, K. B J. P. Smith’s Reports, King’s Bench, 3 vols., 1803— 

1806 i 

Smith, L. O. . . .. Smith’s Leading Oases, 2 vols. 

Smith, Reg. Gas. ., O. L. Smith’s Registration Oases, 1805— (current) 
Smyths .. „ Smgthe’s Reports, Common Pleas (Ireland), 1 voL, a 
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Sol. Jo. ' •• .. Solicitors’ Journal, 1856— (current) 

Spinks Spinks* Prise Court Oases, 2 parts, 1854 — 1856 

Stair Bep. ' . . Stair's Decisions, Court of Session (Scotland), foL, 

2 vols., 1661 — 1681 

Stark Starkie*a Beports, Nisi Prius, 3 vols., 1814 — 1823 

State Tr. State Ttials,.34 vols., 1163— 1820 

State Tr. (n. s.) . . . . State Trials, New Series, 8 vols., 1820 — 1858 

Stra* .. Strange's Beports, 2 vols., 1716r-1747 

Stu. M. & P. . . .. Stuart, Milne, and Peddie’s Beports (Scotland), 

2 vols., 3851—1853 

Sty, Style’s Beports, King’s Bench, fol., 1 vol., 1646— 

1655 

Sw. Swabey’s Beports, Admiralty, 1 vol., 1855 — 1869 

Sw. 4k Tr. . . . . S wabey and Tristram’s Beports, Probate and Divorce, 

4 vols., 1858—1865 

flwm Swanston’s Beports, Chancery, 3 vols., 1818 — 1821 

Swin. Swinton’s Justiciary Beports (Scotland), 2 vols., 1835 

~“18*1 

Syme Syme’s Justiciary Beports (Scotland), 1 vol., 1826 — 

1829 


T. AM. 

T. Jo. . , • • • • 

T. L. B. . . . • 

T. B&ym. 

Taml 

Taunt 

Tax Cas 

Term Bop 

Toth 

Trist 

Tudor, L. C. Merc. Law 

Tudor, L. 0. Beal Prop. . . 
Turn. A B. 

ff 

Tyr. 

Tyr. A Gr. . . • • 


Vaugh. .. 

Tent 

Vera .* 

Vera. A Sc r. • . 

Ves. 

Yes. A B* 

• -* 

Ves. Sen. . . . . 

Via. Abr. «. 

Tin. Supp. , . .. 

, i ^ 

W. Jo. 

W. Nr (preceded by date) 


Temple and Mew's Criminal Appeal Cases, 1 vol., 
1848—1851 

Sir T. Jones's Beports, Kiug’s Bench and Common 
Pleas, fol., 1 vol., 1669 — 1684 
The Times Law Beports, 1884— (current) 

Sir T. Raymond’s Reports, King's Bench, foL, 1 vol., 
1660—1683 

Tamlyn's Boports, Bolls Court, 1 vol., 1829 — 1830 
Taunton's Beports, Common Pleas, 8 vols., 1807— 
1819 

Tax Cases, 1876— (current) 

Term Beports (Durnford and East), fol., 8 vols., 1785 
—1800 

TothilTs Transactions in Chancery, 1 vol., 1669 — 1646 
Tristram's Consistory Judgments, 1 voL, 1873 — 1892 
Tudor’s Leading Cases on Mercantile and Maritime 
Law 

Tudor's Leading Cases on Beal Property 
Turner and Bussell’s Beports, Chancery, 1 vol., 1822 
—1825 

Tyrwhitt's Beports, Exchequer, 6 vols., 1830 — 1836 
Tyrwhitt and Granger's Beports, Exchequer, 1 vol., 
1835-1836 


Vaughan’s 

—1673 


Reports, Common Pleas, fol., 1 vol. 1666 


Ventris’ Beports (Vol. I., King’s Bench; VoL 11., 
Common Pleas), fol., 2 vols., 1668 — 1691 
Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 
Vernon and Scriven's Beports, King's Bench (Ire- 
land), 1 vol., 1786— 1788 

Vesey Jun.’s Reports, Chanoery, 19 vols., 1789 — 1817 
Vesey and Beames's Beports, Chancery, 3 vols., 1812 
—1814 , 

Vesey Sen.’s Beports, 2 vols., 1747 — 1756 
Viner’s Abridgment of Law and Equity, fob, 22 vols. 
Supplement to Viner's Abridgment of Law and 
Equity, 8 vols. | 

Sir W. Jones’s Beports, King's Bench and Common 
Fleas, toL, I voL, 1620 - idi O ’ ‘ i 

Weekly Notes, 1 6 9 6 1 ( cai tenfr (opt 
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W. B. Weekly Reporter, 54 vols., 1852— 1906 .■ 

Wallis Wallis's Report*, Chancery (Ireland), 1 vol., 1766— 

1761 

Web. Pat. Ca* Webster's Patent Oases, 2 vols., 1602—1855 

Webb, Reg. Cos. . . Welsh's Registry Cases (Ireland). 1 vol., 1632—1840 

Went Oft. Ex* .. .. Wentworth 1 * Office and Duty of Executors 

West West 1 * Repofts, House of Lords, 1 vol., 1839—1841 

West temp. Hard. .. West's Reports temp . Hardwicks, Chanoery, l.vol., 

1738—1740 

West. Tithe Cos. . . Western's London Tithe Oases, 1 yol., 1692 — 1822 

White White's Justiciary Reports (Sootland), 3 vola, 1886 

—1893 

White & Tud. L. 0. . . White and Tudor's Leading Cases in Equity, 2 vols, 

Wight Wightwiok’s Reports, Exchequer, 1 voL, 1810 — 1811 

Will. WolL & Dnv. . . WiUmoTe, Wollaston, and Davison's Reports, Queen's 

Bench and Bail Court, 1 vol*, 1837 

Will. Woll. & H, . . Willmore, Wollaston, and Hodges* Reports, Quoen's 

Bench and Bail Court, 2 vols., 1838 — 1839 

Willes Willes' Reports, Common Pleas, 1 vol., 1737 — 1768 

Wilm Wilmot’s Notes of Opinions and Judgments, 1vol., 

1757—1770 

Will G. Wilson’s Reports, Ring's Bench and Common 

Pleas, fol., 3 vols., 1742 — 1774 

Wils. & S. . . . . Wilson and Shaw’s Scotch Appeals, House of Lords, 

7 vols., 1826—1835 

Wils. (cn.) . . . . J. Wilson’s Reports, Chancery, 2 vole., 1818 — 1819 

Wils. (EX.) • • . . J. Wilson’s Reports, Exchequer in Equity, 1 part, 

1817 

Win Winch's Reports, Common Pleas, fol., 1 voL, 1621 — 

1625 

Wm. B1 William Blaokstone's Reports, King's Bench and 

Common Pleas, fol., 2 vols., 1746 — 1779 
Wm. Rob. .* .. William Robinson’s Reports, Admiralty, 3 vols., 1838 

—1860 

Wins. Saund Williams' Notes to Saunders' Reports, 2 vols. 

Wolf. & 13 Wolferstan and Bristowe's Election Cases, 1 vol, 

1859—1864 

Wolf. & D. . . . . Wolferstan and Dew's Election Cases, 1 vol., 1857 — 

1858 • 

Woll Wollaston's Reports, Bail Court and Practice, 1 vol., 

1810 1811 • 
Wood *• .. .. Wood's Tithe Cases, Exchequer, 4 vols., 1650— 1798 


T. & O. Oh. Cas. • . Younge and Collyer's Reports, Chanoery Coses, 

2 vols., 1841— 1843 

Y. & 0. (ex.) . • . . Younge and Collyer's Reports, Exchequer in Equity, 

4 vols., 1834—1842 

Y. & J. Younge and Jervis' Reports, Exchequer, 3 vols., 

1826—1830 

Y. B. .. .. Year Books 

Yelv. .. •• •• Yelverton's Reports, King** Bench, fol., I vol., 1602 

—1613 

Yog Younge's Reports, Exchequer is Equity, 1 vol.. 1930 
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Part VI. — The Crown and the .Executive. 

Sect. 1. — In General. 

Sub-Sect. 1. — Delegation of the Executive Powers of the Crown . 

1. The exercise oi the executive powers vested in the Theaovcra- 
Sovereign (a) is delegated in practice to the various political officers raent - 
who compose the ministry or Government, certain of whom are the 
heads o! the principal Government offices or departments of state, 
and to Government offices having no political heads, and whose staff 
is composed of permanent members of the Civil Service. The mem- 
bers of the ministry are appointed by the Crown, upon the nomina- 
tion of the Prime Minister or Premier (b). 

The general policy of the executive Government in matters The Cabinet, 
such as- declarations of peace and war, treaties, the government of 
the colonies and dependencies, and all important questions (c), as 
also the general scope and character of the legislation to be 
initiated by the party in power, is determined by the smaller 
group of ministers known as the Cabinet (d), whose functions as a 
body are purely consultative and advisory, and whose advice in 
executive matters the Sovereign must, generally, accept (e). 


(a) See Vol. VI., p. 375. A 

lb) As to the ministry generally, see pp. 34 et sea., post. 

(c) As to the power of deciding what matters become Cabinet questions, see 

p. 44, post . % 

(d) *Aa to the oomposition, functions, and origin of this body, see pp. 41 
et sea * post. 

« (el As to the power of the Crown to reject the advice of the Cabinet, see 
note (a), p. 7, post. 
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to General 


Councils of 
the Grown. 


Conventional 

usages. 


* i 

Details of the executive administration and the ordinary 
routine work of the exocutive are left to the various Government 
offices and departments (/), supervised and controlled, in the case 
of such of them as are political departments ( 0 ), by individual 
ministers. 

2. Other titular councils of the Grown are Parliament itself </s), 
the peers, either collectively or individually (t), the judges, in matters 
of law(fc), and the Privy Council, whose functions are now, how- 
ever, purely executive, except where it acts in the form of 
committees (l). 

3. The rules relating to the choice and appointment of the 
ministry and the Cabinet, and those which govern the relations of 
the latter with the Crown, the Prime Minister, and Parliament, 1 
depend upon conventional usages which have come to be regarded 
as constitutional necessities ; but though necessary to be observed 
in order to ensure the harmonious co-operation of the Legislature 

; (f) As to tho departments of state, soo pp. 70 tf seq., pout. 

(</) Namely, the departments whose heads retiro from office upon a change of 
ministry. 

(h) The existence of the Cabinet as a council of the Crown was ontirely 
ignored by Blackstono and the earlier commentators. Parliament is the titular 
council of the Crown in legislative matters, and all laws are still enacted in the 
name of tho Sovereign, by and with the advico and consent of Parliament (soo 
Vol. VI., p. 388). The Houses of Parliament ulso oxcrcise advisory functions, 1 
by means of an address to tho Crown, as to the dismissal of officers holding 
office during good behaviour (soo p. 22, poet) ; and tho Houso of Commons has 
on some occasions addrossed tho Crown as to the appointment of a ministry 
(see p. 35, post). 

(i) Instances of consultations by the Crown with the peers collectively havo 
not occurred in inodorn timos, and the functions of the llouso of Lords m this 
rospect havo long remained dormant. lllacJcstone gives instances of writs 
issued to tho peers by Charles I. in 1640, and of tho consultations with tho 
poors hold by James II. before his abdication and by the Princo of Orango 
prior to hiB acceptance of tho crown (1 Bl. Com., 14th ed., 228). An earlier 
instance occurs m the reign of Henry IV., when tho peers were mado tho 
advisory council with regard to exchang09 of land by tho Crown (soo 2 Co. Inst. 
110). Tho right of individual access to the Sovereign still oxists, and may ho 
exercised at any time (soo title Pauli ament). The fact that the Hugh Spencers, 
fathor and son, who obtained ascendency over Edward II., denied the right of 
nccoss to the Sovereign, excopt in thoir presence, and with regard to such 
matters as they thought fit, was one of the grounds for their impeachment and 
banishment (see 1 Bl. Com., 14th ed., 229*; 4 Co. Inst. 53). 

(k) On tho meeting of a new Parliament writs are issued by tho Crown Office 
to all tho judges of tiio Supreme Court (except such of them as hold ordinary 
poorages, who receive writs' of summons to the House of Lords in the usual 
form ; soe title Parliament), and to the Attorney and Solicitor General, "to 
attend with us and the rest of our council to treat and give your advice.’* The 
Sing’s ancient Berjeant is also so summoned when there is an occupant of that 
office, which is now never the case. As to the degree of Serjeant-at-Law, Bee 
title Babbistbi£ Vol. II., p. 358. Members of tho Privy Council may also, 
it seems, bo so ntmflfoned (see Parliamentary Paper, No. 212 of 1901 ; Lords* 
Standing Orders, Nos. 6, 7 ; and title Parliament). 

(Q Tho Privy Counoil was originally the principal advisory council of the 
Grown, and the Cabinet- was in its inception, and is still in some sense, a 
committee of that body, whioh was found too large and cumbersome for 
practical purposes (see note (to), p. 41 , post). As to the composition and present *■ 
functions of the Fnvy Council, soe p. 61, post. 
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and the Executive, they do not form substantive law recognised and dm. 1. 
enforced by the courts (m). I rMNawal/ 

4 * The personal functions of the Sovereign in the actual Portion of . 
administration of the executive are now restricted principally to the Sovereign, 
attaching his signature to the various executive documents, the 
nature and general policy of which have been previously determined 
by individual ministers or the Cabinet (n). Nominally he may 

(m) As to the legal non-existence of the Prime Minister and t-lio Cabinet, soe 
note (A), p. 6 , ante, and note (tiri), p. 41 , post. Conventional usage depends for its 
sanction, or the authority which enforces its observance, upon the power of Par. 
liament to obstruct the machinery of government by rof using to grant supplies, 
or to pass the necessary annual Acts, thus rendering the conduct of the executive 
government impossible without contravontion ot substantive law. The con-' 
vontional rules and doctrines as at present accepted are the result of a gradual 
process of evolution since the revolution of 1GS8. They are directed principally 
to bringing tho conduct of the executive under the control of Parliament and 
fixing responsibility for every exeoutivo act of the Sovoreign (whoso person, 
boing inviolable, cannot bo rnado responsible, soo p. .‘173, ante), oither upon the 
Cabinet ns a whole, or upon individual ministers, thus ensuring tho oxpondi- 
turo of tho public nionoy conformably to tho wishes of Parliament. The 
ovolution of tho present doctrines relating to the Cabinet falls into throe main 
periods : (1) tho formation and ultimate recognition by Parliament of tho Bmallor 
group of ministers, or committee of tho Privy Counoil, known successively 
under the namoa of the Junto, Cabal, and Cabinet (soo note ( m ), p. 41, post)? to 
form the principal advisory council, chosen arbitrarily by the Crown, and 
meeting informally, under tho immediate presidency and control of the 
Sovereign, daring tho poriod from 1G88 to the reign of George L : (2) tho dis- 
appearance of tho Sovereign from meetings of the council under George I. and 
the succeeding Hanoverian kings, and the consequent ascendancy of tho Prima 
Minister and complete ministerial responsibility to Parliament; (3) the entire 
dependence of tho executive upon the parliamentary majority subsequently to tho 
Deform Act of 1832, and tho conaequont necessity for tho choice of ministers from 
amongst the party possessing a majority. The main features of these periods 
are given in tho notes to tho following section. 

fw) The withdrawal the Sovereign from an active part in cxccutivo matters 
dates from the accession of Goorgo I. (seo Ilallum, Constitutional History, 

Yol. HI., p. 388 ; Todd, Parliamentary Govornmont, Vol. XI., p. 115; and note (c), 
p. 45, post). Attempts on tho part of the Sovereign to revive the personal influonco 
are viewea unfavourably by Parliament (seo Mr. Gunning's famous motion, carried 
in the reign of George III., “ that the influence of tho Crown has increased, is 
increasing, and ought to be diminished ” (Cobbett, Parliamentary History, 

Yol. XXI. , p. 340) ). The Crown ought not to attempt to influence tbe actions of 
executive officers without seeking and acting upon the advice of the minister 
responsible to Parliament. Thus, when Goorge IV. wished to influence tho Lord 
Lieutenant of Ireland in exorcising tho prerogative of mercy, it was pointed out 
by Sir Bobert Peel, then Home Secretary, that the advice of the responsible 
minister must first bo asked, and tho Crown gave way (seo Anson, Law and 
Custom of the Constitution, 3rd od., Yol. II., p. 44); otherwise George IY. does not 
appear to have interfered in administrative matters (Todd, Parliamentary Govern- 
ment, Vol. I., p. 181). The private correspondence of tho Sovereign with foreign 
Sovereigns or ministers ought, it is said, to bo disclosed to the Prune Minister or 
the Foreign Secretary if touching on political questions, and was habitually so 
disclosed by Queen Victoria and the Prince Consort (Anson, Law and Custom of 
the Constitution, 3rd ed., Vol. H., p. 43). But in paying form*! fttdts of state to the 
crowned heads of foreign nations the King is not necessarily accompanied by the 
Foreign Secretary or any member of the Cabinet, though such visits are jealously 
regarded byParliamentfsee the questions in the House of Commons as to therecent 
visit to the Tsar of Bussia, Parliamentary Debates, 4th series, Vol. CLXXXIX., 
pp. 903, 965, 966, 1118, 1119, 1262, 1290, 1570, 1571). But though it is not reason, 
able that the Sovereign, who is often connected by ties of relationship with the 

H.Ti . — YlL V 
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* Saor. 1. 
In General. 


Public 

document*, 


Orders in 
Council. 


dismiss the ministry, dissolve or prorogue Parliament, or with* 
hold his assent to Bills, when he pleases, but in practice the 
occasions upon which these prerogatives may be exercised'* in a 
constitutional manner are sufficiently clearly defined (o), since 
these powers form the constitutional checks by which conform&bility 
in executive and legislative matters to the wishes of the House of 
Commons, and ultimately of the electorate, is ensured (p). In the 
impartial exercise of these prerogatives, as also in his position as 
permanent head of the executive, in whom the various threads of 
the administration are centred, and as the representative of the 
national power and dignity, independent of and above the changes 
and intrigues of party government, the true significance and 
importance of the Sovereign as a constitutional monarch are to be 
found. 

Sub -Sect. 2, — Executive Documents. 


5. The wishes or commands of the Crown in matters intrusted 
to its executive authority either by the common or statute law are 
made known to the nation, or to the individuals particularly con- 
cerned, by means of various documents, which are either (1) Orders 
in Council ; (2) warrants, commissions, or orders under the sign 
manual; or (3) proclamations, writs, letters patent, letters close, 
charters, grants, and other documents under the Great Seal. 


6. Orders in Council are the general medium by which the 
manifold statutory powers conferred upon the Crown are exer- 
cised (g), though they may also be employed in expressing the 
wishes of the Crown with regard to matters falling within its 
discretionary authority by virtue of the prerogative (r). They are 
formulated by the various ministers or departments concerned 
with the particular matter to which the Orders relate, and their 

general policy is determined by the Cabinet (*) ; they are expressed 

■ „ 

iO 

beads of foreign nations, should never meet the latter except in the presence of a 
Cabinet minister (see ibid., per Mr. Asquith, at p. 1571), the political -wishes or 
intentions of the Sovereign ought to. he fully disclosed to his ministers, since 
it is unconstitutional for him to take independent action in foreign politics (see 
Anson, Law and Custom of the Constitution, 3rd ed., Yol. II., p. 43) ; and a 
minister cannot escape responsibility for any independent action which may be 
taken oy the Crown. See the impeachment of Lord Somers in 1701 for oausing 
the Great Seal to be affixed to the partition treaties concluded by William UL 
in 1608 and 1699 without lawful warrant and without communicating the same 
to the Lords Justioes and the Privy Council ( Somers’ ( Lord) Case (1701), 14 
State Tr. 250, 253, 254). The constitutional procedure, eemlte, in case of the 
insistence of the Crown, would be for the ministry to tender their resignation. 
On two oocasions Lord Hardwicke, L.O., refused to affix the Great Seal to treaties 
when requested to do so by George II. (see Todd, Parliamentary Government, 
Yol. I., p. 42; Harris, Life of Hardwicke, Yol. II., pp. 59, 369). 

(o) See Yol. VI., p. 390, and p. 49, post. 

(p) Thus, the power of dismissal at any moment enables the Crown to 

r ent the adoption of measures distasteful to the House of Commons, whilst 
power of dissolving Parliament, or of withholding assent to Bills, may 
, be similarly exercised in upholding the wishes of the electorate. 
l " fa) For the various matters to which sHoh Orders relate, see the Statutory 
Buies and' Orders. * 

(r). JS.g. t legislation for Crown colonies, regulations with regard to trade and 
commerce in time of war, etc. ' ' 

(s) See p. 5, ante. 
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to be mt}de by the Sovereign by and with, the advice o! the Privy §*»» * 
Council at meetings of the latter, which are held at each times as XEtittgffcL 
the -oxigenoies of publio business require, and are signed by the 
Clerk of the Council (t)» 

7. Orders, warrants, and commissions under the sign manual The sign 

are us$d under thq powers conferred by the common or Btatute t 

law, and relate to a variety of matters, such as the appointment 

of executive' officers (a), ana the authorisation of the performance 
of executive acts (6). 

In some cases the sign manual, warrant, or order requires the 
addition of one of the secretarial seals (c) ; but it is said that there 
are grants under the sign manual which pass through certain 
offices, such as the Admiralty and Treasury, without the confirma- 
tion of the signet, or of the Great or the Privy Seal (cl). Where such 
confirmation is not necessary, sign manual documents are usually 
required to be countersigned by a Secretary of State or other 
responsible minister or ministers (e). 

As from the date of the Union with Scotland Act, 1706, the Scottish seals. 
Privy Seal, signet, casset (casket) signet of the Justiciary Court, 
quarter seal, and seals of courts then used in Scotland were directed 
to be continued, but were to be altered and adapted to the state of 
the Union as the Sovereign should think fit. The seals and the 
keepers of them are to be subject to regulations made by 
Parliament (/). 

8 . In case of the illness, insanity, or absence of the Sovereign, Validation, 
various expedients have been resorted to in order to give validity to 
documents which require the royal signature (j). 


ft) As to the Privy Council generally, seo p. 51, post. 

(a) Kg., the Governor-General of India and the Governors and Advocates- 
General of the several presidencies appointed by sign manual warrant under 
the Government of India Act, 1858 (21 & 22 Viot. c. 106), & 29; seo also p. 21, 
post. The Governors of colonies are appointed by commission under the sign 
manual and signet. First commissions in tho army and navy aro granted 
under the sign manual and second secretarial soal (seo Anson, Law and Custom 
of the Constitution, 3rd ed., Vol. II., p. 52). 

(5) Kg., warrants for affixing tho Great Seal to executive documents, counter- 
signed by the necessary minister (see p. 11, post) ; pardons, countersigned by a 
Secretary of State (7 « 8 Geo. 4, c. 28, s. 13) (see Vol. VL, p. 405) ; orders for 
the issue of publio money by the Treasury, countersigned by two or more of 
the Treasury Commissioners (Exchequer and Audit ^Departments Act, 1866 
(29 & 30 Viet. o. 39), s. 14) ; orders for the execution by decapitation of persons 
convicted of treason (see Vol. VI., p. 352). 

(c) See the instances in note (a), supra. 

(a) 2 Bl. Com., 14th «d., 347. The uso of the Privy Seal is now no longer 


necessary m any oase, 

(e) See the instances given in note (b), 
{fjj Union with Sootland Aot, 1706 


supra. 

.(6 Ann. a 11; 5 Ann. o. 8, Buff.), 


(g) I n the absence of the Sovereign abroad, lords justices were formerly 
frequently commissioned, but that is generally no longer neoossary, <$wing to 
the a moto rapid means of communication. For the occasions on winch com- 
missions have been issued, and the form of commission and instructions used in 
1719, see Commons’ Journal, Vol. XLlV., pp. 37—42 ; and see Vol. VI., p. 377, 
note (fc). On the insanity of George III. in 1811 the Lords and Commons passed 
resolutions that it was expedient and necessary for letters patent in the form 
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In General. 

Use of the 
Great Seal 
of the 
United 
Kingdom.' 


As to Ireland. 


Use of (ho 
heal in 
Scotland. 


Use of the 
Great Seal of 
Ireland. 


Authority for 
sealing. . 


9. Since the date of the Union with Scotland (namely, the 1st 
May, 1707) it is expressly provided that the Great Seal of the 
United Kingdom (//) is to be used for sealing writs to eleot and 
summon the Parliament of Great Britain, and for sealing all 
treaties with foreign princes and States, and all public acts, 
instruments, and orders of State which concern the whole United 
Kingdom (now including Great Britain and Ireland) and in all 
other matters relating to England as the Great Seal of England 
was used prior to the date of the Union (i). 

10. Since tho date of the Union with Ireland (namely, the 1st 
January, 1801) ifc is also expressly provided that proclamations 
for causing the return of the Lords Spiritual and Temporal 
aud Commons who are to serve in Parliament on the part of 
Ireland, and writs to the Chancellor of Ireland on a vacancy 
occurring in the number of the Irish representative peers of 
Ireland, directing him to cause the election of a new representa- 
tive peer, shall be issued under the Great Seal of the United 
Kingdom O'). 

11. As from the date of the Union with Scotland a seal is 
directed to bo always kept in Scotland and made use of in all 
things relating to private rights or grants which usually passed the 
Great Seal of Scotland (prior to the Union), and which only 
concern offices, grants, commissions, and private rights within that 
kingdom ( k ). 

12. Except whoro it is otherwise expressly provided by the 
articles of union (uamoly, in the manner stated above), as from the 
date of the Union llio Great Seal of Ireland may be used in like 
manner as before tho Union, if the Sovereign so thinks fit (l). 

13. The passage of documents under the Great Seal, which 
formerly required complicated processes and authorities ( m ), has 


•greed to to he passed under the Groat Seal appointing commissioners for 
affixing tlie royal assent to the Ilogeucy Bill (see Commons' Journal, VoJ. LXVl. f 
pp. 7!),— 81, and Vol. VI., p. 376, note (d) ). On the last illness of George IV. 
an Act was passed (11 Geo. 4, c. 23) enabling tho royal sign mauual to be affixed 
by a stamp in his presence and by his command. 

(A) See os to this seal, infra. 

Union with Scotland Act, 1706 (6 Ann. o. 11 ; 5 Ann. c. 8, Ruff.), art 24. 

Union with Iroland Act, 1800 (30 & 40 Geo. 3, c. G7), arts. 4, 6, s. 2. 

Union with Scotland Act, 1706 (6 Ann. c. 11 ; 6 Ann. c. 8, Ruff.), 
; art. 24. Until such seal should bo appointed by the Sovereign, the Great 
Seal of Scotland then existing was directed to be used for such purposes 
(ibid.). . 

( l ) Union with Ireland Act, 1800 (39 & 40 Geo. 3, o. 67), art. 8, s. 3. 

(m) Namely, (1) bill drawn up by the Attorney or Solicitor General pursuant to 
the royal warrant, and signed by the King, and sealed with the Privy Signet : in 
.Buch cases the document was subscribed per ipeum regem ; (2) extract of tho bill 
las above, but without the royal signature or signet) carried to the Keeper of tho 
iJrrivy Seal, who mado out a writ or warrant thereon under the Privy Seal to the 
Crown Office ; such documents were subscribed per breve de private eigillo, See 
2 BL Com., 14th ed., 346; statute 27 Hen. 8, c. 11; statute (1861) 14 ft 16 
Viot a 82, s. 2, repealed by the Great Seal Act, 1884 (47 ft 48 Viet. c. 30), 
s. 6. Under the last-mentioned Act documents which previously required 
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1)6611 simplified in various ways (ft), and now a warrant under the sign daor. J. 
manual (o) countersigned by the Lord Chancellor (p), or by one of InCtamL 
the principal Secretaries of State, or by the Lord High Treasurer — 
or two of the Treasury Commissioners, is a necessary and sufficient 
l&uthority for passing any instrument (q) under the Great Seal of 
the United Kingdom (r), according to the tenor of the warrant. 

But any instrument which might on the 28th July, 1884, be 
passed under the Great Seal by the fiat or under the authority or 
directions of the Lord Chancellor, or otherwise without passing 
through any other office, may continue to bo so passed («). 

14 . All the duties formerly vested in the Clerk of the Petty clerk of the 
Bag (other than with respect to solicitors, the administering of 

the authority of a King’s bill, or bills from tho offices of tlie Signet and 
(Privy Seal respectively, before passing under the Great Soal, wore directed, 
to be so passed under tho authority of a sign manual warrant, countersigned 
by a Secretary of State and sealed with tho Privy Seal. The offices of Clerks of 
the Signet and Clerks of tho Privy Seal were abolished by tho Act (ibid., e. 3). 

1 (*) The offico of Clorks of the Signet and tho necessity for tho use of that seal 
for authorising tho passage of documents under the Great Seal was abolished 
by tho statute of 1851 (14 & 15 Viet. o. 82), ss. 2, 3. The necessity for the 
uso of the Privy Seal in any caso was abolished by tho Groat Seal Act, 1884 
(*17 & 48 Viet. c. 30), s. 3. Both these provisions have been ropoulod, but not so 
as to revive tho uso of tho respoctivo soals (Statuto Law Revision Act, 1888 
(61 & 62 Viet. c. 22), s. 1). 

1 (o) See note (</), p. 9, ante, as to tho modo of signing in the case of illness 
or absence of tho Sovereign. Tho documents sent to the Sovereign from the 
Crown Office are (1) tho warrant for attaching tho Great Soul, (2) the instru- 
ment itself, and (3) the docket, or short noto of the contents of tho instrument 
(see Anson, Law and Custom of tho Constitution, 3rd ed., Vol. II., p. 51). 

This docket is different from that which is required in tho caso of letters 
patent, and which is subject to a stump duty of 2a. under tho Stamp Act, 1891 
(54 & 65 Viet. c. 39), Sched. I. 

(p) Namely, the Lord Chancollor of Great Britain, including tho Lord ICoepcr 
or Lords Commissioners of tho Great Seal of the United Kingdom, if there are 
such poisons, in which caso the warrant may be countersigned by any two of 
such commissioners (Great Seal Act, 1884 (47 & 48 Viet. c. 30), b. 4). 

(q) ** Instrument ” includos any letlors patent, letters close, writ, commission, 
and grant, and any document required to bo passed under the Great Seal of the 
United Kingdom (Great Seal Act, 1884 (47 & 48 Viet. c. 30), s. 4), 

(r) Tho Great Seals of Scotland and Ireland are still authorised to bo used in 
cortain cases (seo, as to Scotland, tho Union with Scotland Act, 1706 (6 Ann. 
c. 11 ; 5 Ann. c. 8, Buff.), art. 24 ; as to Ireland, tho Union with Ireland 
Act, 1800 (30 & 40 Geo. 3, c. G7), art. 8, s. 3). As to the seal of tho Duohy of 
Lancaster, see p. 219, post. 

(s) Great Seal Act, 1884 (47 & 48 Viet, c, 30), s. 2 (1). In tho following cases tho 
royal sign manual is not required: (1) for certain circuit commissions (namely, 
the autumn assizes and those held alter Easter in Yorkshire and Lancashire, os 
to which see title Courts), commissions of the peace, writs of summons to peers 
to attend the House of Lords on succeeding to the title, writs of dedimus giving 
power to administer oaths, supersedeas staying the exercise of a jurisdiction, ana 
mittimus authorising the removal of records from one court to another, the fiat 
of the Lord Chanoellor is sufficient ; (2) for writs of summons at byo-eleotions, 
the warrant of the Speaker of the House of Commons suffioes. (3) Orders in 
Council ore used in the case of writs for the summons of a new Parliament, for 
charters incorporating towns, and for warrants from the Colonial Office (see 
Ansoq, Law and Custom of the Constitution, 3rd ed., Vol. II., up. 66, 57). Com- 
missions to affix the royal assent to Bills ere signed by the Crown before 
sealing under tho statute 27 Hen. 8, c. 11, s. 5 ; and, it seems, the some practice 
u observed as to commissions to open Parliament (see Anson, Law and Custom 
of the Constitution 3rd ed., Vol. II., p. 56). 
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Sior. i« oaths, the attending with records, the enrolment ol documents, the 
In General, sealing and issuing of documents or writs with or under the 
chancery common law seal — now amble the seal of the Central 
Office (t ) — and other matters relating to the administration of 
justice (it) ), including all duties and powers relating to any writs 
, or letters patent passed under the Great Seal of the United 
Kingdom, are performed by and vested in the Clerk of the Crown 
in Chancery or his officers in such manner as the Lord Chancellor 
may from time to time direct ( v ). 

If any doubt arises as to whether any duty or power of the Clerk 
of the Petty Bag is or is not transferred to the Clerk of the Crown 
in Chancery, the doubt is to be determined by the Lord Chancellor, 
whose decision is final (w). 

Peel 15. With the concurrence of the Treasury, the Lord Chancellor 

may from time to time by order appoint the fees to be taken in 
the office of or by the Clerk of the Crown in Chancery (x), or by 
any of his officers, or by any person performing the duties of 
messengor or pursuivant of the Great Seal (a) or gentleman of the 
chamber attending tho Great Seal (6), and may from time to time 


t) See R. S. C., Ord. 61, rr. 1, 6. 

u) These duties, togethor with those of the former cursitors of the Court of 
Chancery (except such as ore by the Solicitors Act, 1688 (ol & 52 Yict. c. 65), 
directed to bo performed by the Law Society as Registrar of Solicitors), 
have been as from the 1st February, 1889, vested in the Senior Clerk of 
tho Crown Office Department of tho Central Offico of the Supreme Court 

S . S. 0., 30th January, 1889, Statutory Rules and Orders Revised, Supreme 
urt, England, p. 931, issued under the joint authority of the Judicature 
Act, 1873 (36 & 37 Yict. c. 66), and the Great Seal (Offices) Act, 1874 (37 & 38 
Viet. c. 81), s. 5. 

(t>) Great Seal (Offices) Act, 1874 (37 & 38 Viet. c. 81), s. 6. As to the use of 
wafer seals in liou of the Great Seal, see p. 1 3, post. As to the wording and prepara- 
tion of documonts to bo passed under the Great Seal, see p. 13, note (h),noat. 

(w) Great Seal (Offices) Act, 1874 (37 & 38 Viet. c. 81), s. 6. 

(as) The Clerk oi the Crown in Chancery is appointed by His Majesty under 
the royal sign manual, and is to continue to perform the duties of the office of 
Keeper or Clerk of tho Hanaper. His salary is to be such os the Treasury may 
assign to him, and is to be paid out of moneys provided by Parliament (Great 
Seal (Offices) Act, 1874 (37 & 38 Viet, o 81), s. 8). 

(e) The powers and duties of tho messenger or pursuivant of the Great Seal 
relating to writs for the election of members of Parliament were directed to be 
transferred to and vested in such officer as the Lord Chanoellor, with His 
Majesty’s approval, should from time to time appoint, who is, if the Lord Chan- 
cellor so directs, to bo styled messenger of the Great Seal in lieu of or in addi- 
tion to any other style denoting his offioo, and the Parliamentary Writs Act, 
1813 (53 Geo. 3,’o. 89), so far os unrepealed, is to be construed as if the officer so 
appointed were substituted therein for tho messenger or pursuivant of the Great 
Seal, With the qualification that the deputy mentioned in the Act is to be 
appointed by the Lord Chancellor in writing. All other duties and powers of 
the messenger or pursuivant are to be performed by such offioer as the Lord 
Chanoellor directs from time to time, and to any officer to whom duties are 
transferred under this provision such additional salary is to be paid as the 
Treasury, on tho recommendation ol the Lord Chancellor, assigns to him (Great 
Seal (Offices) Aot, 1874 (37 & 38 Viet. o. 80), s. 4). 

(b) The duties and powers formerly performed by or vested in the purse-bearer 
to the Lord Chanoellor (including the duties of chaff wax sealer end deputy'sealer) 
axe now performed by and vested in the gentleman of the chamber attending 
the Great Seal, the office of the said purse-bearer having been abolished. The 
salary of tho gentleman of the chamber attending the Great Seal is to be such 
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by order increase, reduce, add to, or abolish aueh fees ; and no other 
fees than those so appointed are to be taken in the office of the Clerk 
of the Crown in Chancery (e). 

The Lord Chancellor may make rules relating to the prepara- 
tion of warrants and instruments, and the manner in which the 
latter are to be passed under the Great Seal (d). But every 
warrant ihust be made by the Clerk of the Crown in Chancery (e). 

16. Wafer great seals made on embossed paper, wax, wafer, or 
any other material, in accordance with rules (/) drawn up by a 
committed of the Privy Council (£),may be attached to or embossed 
on documents authorised by the rules to be so validated, and 
confer the same validity in all respects as passage under the 
Great Seal, no proof that the attachment or embossing of the 
wafer seal was authorised being necessary, and no evidence to the 
contrary being receivable (h). 


as the Treasury assign to him upon the recommendation of the Lord Chancellor 
(Great Seal (Offices) Aot, 1874 (37 & 38 Yict. c. 81), s. 7). 

(c) Great Seal (Offices) Act, 1874 (37 & 38 Yict. o. 81), s. 9. As to the fees at 
present appointed, soe pp. 17 et seq., post. Until an order under the above 
power is made the fees existing on the 7th August, 1874, including the fees pay- 
able in the office of the Clerk of the Petty Bag and of the Clerk of the Patents m 
respect of matters the transaction of which is transferred to the Clerk of the 
Crown in Chancery (see pp. 12, 13, ante), are to continue to be taken as if the 
Act had not been passed [ibid.). 

(d) Great Seal Aot, 1884 (47 & 48 Yict. o. 30), s. 2 (2). Such rules may be 
revoked or varied by the Lord Chancellor (ibid.). This power does not appear 
to have been exercised, but see note (A), infra , as to the rules mode under the 
Crown Offloe Act, 1877 (40 & 41 Viet. c. 41). Letters patout appointing 
ordinary judges of the Court of Appeal are to be passed under the Great Seal in 
the same way os letters patent appointing judgos of the High Court (Great Seal 
Aot, 1880 (43 & 44 Viet. o. 10), s. 4). 

(e) Great Seal Act, 1884 (47 & 48 Yict. o. 30), s. 2 (2). 

(?) The rules, which may be revoked, added to or altered, must bo laid before 
botn Houses of Parliament within one month after they are made, or if they be 
not sitting, then within one month after the commencement of the next session. 
They are to be judicially noticed, and of the same validity as an Act of 
Parliament (Crown Office Act, 1877 (40 & 41 Viet. o. 41), ss. 4, 6). 

(a) The oommittee is to be composed of the Lord Chancellor, the Lord Privy 
Seal, and a principal Secretary of State, acting in case of difference according to 
the opinion of two of them. The wafer seals are to bo in the same custody as 
the Great Seal (Crown Office Aot, 1877 (40 & 41 Yict. c. 41), s. 4). For the 
rules at present in force, see the next note. 

(A) Crown Office Act, 1877 (40 & 41 Viot. a 41), ss. 4, 5 (3). Tho rules may 
also provide for the mode of preparation of documents to which the Act applies 
(ibid., s. 5 (a), (3), (b) ). For the rules at present in force, soe Orders in Council 
22nd February and 8th August, 1878, Statutory Buies and Orders BeviBed, 
Yol. 1L, Clerk of the Crown in Chancery, pp. 9—19. The following documents 
are to have the wafer Great Seal attached to or embossed on them : royal proclama- 
tions ; royal assent commissions ; writs of summons to peers ; writs of attendance 
to judges and the Attorney and Solicitor General; writs for the return of members 
of Parliament; writs of Convocation; commissions of the peace ; commis- 
sions to open and prorogue Parliament ; commissions of assise criminal and 
civil, of sewers, appointing colonial governors, constituting the office of governor 
of a colony, appointing readers of civil law at the universities; special oom- 
missiods of oyer and terminer and gaol delivery, of escheat; grants of quarter 
sessions; letters patent appointing commissioners of inland revenue, oonunis- 
turners for the customs, colonial and Indian bishops, Indian judges; letters 
patent and writs of restitution in temporalities; congSe cPritre to deans and 
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Constitutional Law. 


Qject. 1. 
In General. 


Royal pro- 
clamations. 


17. Maying or preparing any warrant for passing any instrn-* 
ment under the Great Seal of the United Kingdom, or procuring 
any instrument to bo passed under that seal, otherwise than in 
accordance with tho rules and provisions stated above (£), constitutes 
a misdemeanour (/c). 

18. In general, proclamations may legally bo made and issued 
only by the authority of the Crown, and must be passed under the 
Great Seal (l), and no privato person may make and issue a procla- 
mation, unless the practice is warranted by custom (m), or unless 
he is expressly authorised to do so ( n ) ; line and imprisonment may 
be inflicted for a breach of this provision (o). 

The form in which royal proclamations aro to be worded may 
bo prescribed by Order in Council (p), as well as rules relating 
to the manner of publication, and as to the towns to which copies 
of proclamations are to bo sent, and, generally, as to tho best mode 


chapters; royal charters; writs for electing Irish representative peers, of 
mittimus to tho Lord Chancellor of Ireland, and of supersedeas; grants of pensions 
to judges ; licences in mortmain ; licences to theatres ; exemplifications of decrees 
in Chancory; presentations to Crown livings; confirmations of degrees of 
Bachelors in Livinily. But, if it bo found more convenient, the Lord Chancellor 
may direct any of tho above to bo passed under the Great Seal as formorly. By 
tho same Order rules relating to the manner in v uich cortain documents aro to bo 
■written or printed are provided, and tho name of tho Clerk of tho Crown sub- 
scribed or printed at tho end of all documents is to be sufficient authentication 
of their having passod through tho Crown Oflico (Ordor in Council 22nd 
February, 1 878, supra). The form in which documonts aro to be worded may be 
prescribed by Ordor in Council to bo laid before Parliament, as mentioned 
iibovo (Crown Ollice Act, 1877 (40 & 41 Viet. c. 41), s. If). This power does not 
appear to havo heon exorcised oxcont as to commissions of tho peaco. For the 
forms of royal assent to bo used when Parliament is opened in person and by 
commission, soo tho Order in Council cited sujira. As to patents for inventions, 
see p. ai,po8t. 

(t) Namoly, otherwise than in tho manner provided by tho GreatSenlAct, 1881, 
(47 & 48 Viot. c. 80), and tho Crown Office Act, 1877 (40 & 41 Yict. c. 41). 

(k) Great Seal Act, 1884 (47 & 48 Viet. o. HO), s. 2 (3). 

(/■) Kci/lei/ v. Manning (1620), Cro. Car. 180. For tho purposos of tho Ballot 
Act, 1872 (35 & 36 Viet. c. 33), and of tho onactments for the timo being in forco 
relating to the representation of tho people and tho registration of the persons 
entitled to vote at tho election of mombers to sorvo in Parliament, the term 
“proclamation ” as usodin such onactments is to ho doomed to include a publio 
notice given in pursuance of tho Ballot Act, 1872 (Ballot Act, 1872 (35 & 36 
Viet. c. 33), s. 15). As to what notices aro required to be given under this Act, . 
soo title Elections. 

(ml An instance of such a custom is the proclamation issued by members of 
the Privy Council and others announcing the accession of a new Sovereign, as 
to which see Vol. VI., p. 324. 

(n) Chss of Proclamations (1610), 12 Co. Rep. 74, 76; Knightly's (Sir Edmumh 
Cass (1630), Bro.' Abr. tit. Proclamations, pi. 10. In this case Sir Edmund 
Knightly, acting as executor, made and issued a proclamation that the creditors 
of the deceased were to come in and prove by a certain day. lie was 
fined and imprisoned beeause he did it publicly and without authority. The 
authority is usually conferred by statute, s.g %> the Criminal Law and Procedure 
(Inland) Act, 1887 (50 & 61 Viet. c. 20), ss. 5, 6, whioh empowers the Lord 
lieutenant, with the advice of tho Privy Council, to proclaim tho Act in force iu 
any specified districts, and to declare certain associations to be dangerous 1 . 

(o) Knightly's ( Sir Edmund) Cass (1530), supra. r 

(p) CrownOffice Act, 1877 (40 & 41 Viet. c. 41), s. 3 (1). As to the require* 
meats to he observed, see next note, 
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of making them known to tho public (<?). But any royal proclama- 
tion is valid in law as respects England, Scotland, and Ireland, if 
published in the London Gazette , the Edinburgh Gazette , or the 
Dublin Gazette, respectively (r). 

When legally made and issuod, royal proclamations are to be 
judicially noticed, and are of the same validity as an Act of Parlia- 
ment (*). Any breach of their provisions is punishable by fine and 
imprisonment (t). 

Proclamations may be legally used to call attention to the 
provisions of existing laws (a), or to make or alter regulations over 
which the Crown has a discretionary authority, either at common 
law or by statute (0). Thus, the Crown may by proclamation 
summon or dissolve Parliament (c), declare war or peace (d), and 
promulgato blockades and lay embargoes on shipping in time of 
war (<?). The fact that martial law is in force is usually notified by 
means of proclamations where such a course is rendered necessary 
by a state of war (/) ; and there is authority for their use to restrain 
persons from leaving the realm in time of war, in order to prevent 
their rendering assistance to the enemy (</). But these and other 
like prerogatives in time of war, being created for the public safety, 
are strictly limited by necessity (h). Proclamations may also be 
legally used when tho Crown is authorised by statute to put in force 
statutory provisions which would otherwise remain dormant (i). 


(а) Crown Office Act, 1877 f40 & 41 Viet. c. 41), s. 3 (2). These rules must be 
laid before both Ileuses of Parliament within one month from tho time of making, 
or if they bo not sitting, thou within one month after the commencement of the 
then next session. They may bo rovokod, added to, or altered (ibid., s. 3). 

(r) Crown Office Act, 1877 (40 & 41 Viet. c. 41), s. 3 (3). On important 
occasions, such as a doclurution of peace, tho issuo of tho royal proclamation is 
sometimes accompanied by various forms and ceremonies. (For tho ceremonies 
of thanksgiving observed on tho announcement of peaco with Russia in 185C, 
soothe London Gazette, 1856, 28th April, pp. 1581 — 1586 ; 2nd May, p. 1622.) At 
common law royal proclamations may be published by any person ( Keyley v. 
Manning (1629), Ore. Car. 180). 

' ‘ Crown Offico Act, 1877 (40 & 41 Viet. c. 41), s. 3. 

Case of Prodamation8 (1610), 12 Co. Rep. <4, 75. 

i Kg., tn the case of war between two friendly States, to the provisions of 
foreign Enliatmont Act, 1870 (33 & 34 Viet. c. 90). As to this Act, see title 
Criminal Law and Proceduhe. Pop examples of proclamations of neutrality 
during the Russo- Japanese war as to British territory, protectorates, and foreign 
jurisdictions, see Statutory Rules and Orders, 190-4, pp, 162, 161, 174. 

(б) 1 BL Com., 14th ed., 269, 270 ; Bac. Abr. tit Prero g. D, 8; Case of Pro- 
clamations f 101O)_, 12 Oo. Hep. 74, 2 State Tr. 723. 

(c) Soo Vol. VT„ p. 389, and title Parliament. 

((f) See Vol. VI., i>. 440. 

(e) See Vol. VI., p. 446. 

(/) As to the legality of proclamations of martial law generally, see Vol. VI., 
p. 420. 

(g) See 1 Bl. Com., 14th ed., 270; Fitz. Nat Brev. 85 ; 3 Co. Inst. 179. As 
to thejower of restraining subjeots and others from leaving the realm generally, 

(h) See speech of Lord Erahine, 1808, Parliamentary Debates, Vol. 861, 


As to the war _ 

(if E.g., the Criminal Law and 


ft see Y6L VL, pp. 444 et seq. 

Procedure (Ireland) Act, 1887 (50 & 51 Viet 
,c. 26 ) (sea note (n), p. 4, ante). As to proclamations prohibiting the importa- 
tion or exportation, of explosives anas, ammunition eta, see VoL VI., 
p. 448* 


U 
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In General 


Use of pro- 
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Constitutional Law, 


Besot. 1. 
In General 

Restrictions 
on proclama- 
tions. 


Writs under 
Great Seal. 


Bat, under the general rale which restrains the Crown from 
legislating apart from Parliament (k), it is now well-settled law that 
the King’s proclamation, unless authorised in that behalf by statute, 
cannot enact any new law, or make provisions contrary to old ones (2), 
Nor may the King’s proclamation restrict the liberties of the subject 
in matters upon which the laws are silent (m). Thus, it has been 
held that the King could not by proclamation prohibit the erection 
of new buildings m and about London, or the making of starch 
of wheat, for that would be to alter the law of the land (n). 
Where, in order to prevent famine, and Parliament not being 
assembled, an embargo was laid on all ships laden with wheat 
and flour in lime of peace, and contrary to express statutory 
provisions (o), it was found necessary to indemnify by statute 
the advisers of the Crown, and all persons acting under the pro- 
clamation (p). 

19. Writs under the Great Seal are in the form of a command 
to do or abstain from doing a certain thing, and are used for a 
variety of purposes — as for summoning a person to the House of 
Lords, and thus conferring a new peerage, or confirming an already 
existing one (g), for summoning a new Parliament (r), or for bye- 
elections (a). Writs of declining , supersedeas, and mittimus are also 
issued under the Great Seal (t ) ; but writs of summons in actions 
are not so issued, but are under the seal of the court, tested in the 
name of the Lord Chancellor (a). Writs under the Great Seal 
directed to particular persons for particular purposes are sometimes 
closed up and sealed on the outside, and are then known as writs 


(le) See Vol. VI., p. 388. 

(l) lie OrazeWook, Ex parte Chavaese (1865), 4 De G. J. & 8m. 655, 662. The 
statute 31 Hen. 8, o. 8, provided that proclamations issued with the advice of the 
council were to have the force of statutes, but this was repealed by the statute 1 
Edw. 6, o. 12, s. 5. Proclamations were, however, frequently issued and 
enforced by the Star Chamber down to 1640, when that court was abolished 
(see Vol. VI., p. 379, note (c). 

(m) Case of Proclamations (1610), 12 Co. Hop. 74, 75. 

(n) Ibid. This opinion was given by the two Chief Justices and two Barons 
of tyo Exchequer after conference witn the Privy Council. See also the same 
cose, 2 State Tr. 726: "The King cannot create any offenco which was not on 
offence before, for then he may alter the law of the land in his proclamation in 
some high point. . . . The law of England is divided into three parts: the 
common law, statute law, and custom j hut the King's proclamation is none of 
these. . . . The King has no prerogative but that which the law of the land 
allows him.” As to the fight of the Crown to legislate in colonies having no 
representative government, see Vol. VI., p. 426. 

fa) 12 Car. 2, o. 18, repealed 6 Geo. 4, o. 105. 

(p) 7 Geo. 3., <c. 7. This was the last occasion upon which the Crown 
attempted to legislate by proclamation. 

fa) See 1 Bl. Com., 14th ed., 400, and title Dignities. 

\r) See note (•), p. 11, ante. As to the persons to whom the writs ore directed, 
eoo title Parliament. 

(•) See note («), p. 11, ante, and title PARLIAMENT. 

It) See note (s\ p. 11, ante. . . 

(a) a S. 0. t Ota. 5, r, 11 ; Ord. 2, r. 6 ; and see title Practice Aim Pro- 
cedure. Writs of certiorari, mandamus, and prohibition ore tested by the Laid 
Chief .Justice and sealed by the court (see Crown Office Buies, 1906, Append., 
Form* 1, 37, 39, and title Crown Practice). 
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close, or letters close (titera clausa), and are recorded in the dose- Am i. 
rolls (b). hk'mgtA 

20. Letters patent, grants, and charters under the Great Beal Letters ' ~ 
are used for conferring titles or dignities (c), franchises and other patent etc. 
rights of property (d), or for creatmg and conferring offices (e) t 

or incorporating towns or other bodies $ whilst commissions are 
generally itsqd for appointing persons to particular offioes or to 
perform particular functions (/). The documents authorising the 
making and ratification of treaties are passed under the Great Seal 
under the authority of a sign manual warrant (g). 

21. In addition to the fees required to be paid in certain oases Fees* 
by means of stamps upon royal grants and licences (/i), fees in cash 
must be paid, either in the office of the Clerk of the Crown in 
Chancery, or in the Great Seal Patent Office, upon the making and 
sealing of various grants, writs, commissions, and other executive 
documents (< i ). 


(b) As distinguished from letters patent, which ore recorded on tho patent 
rolls (see 2 Bl. Com., 14th ecL, 346 ; and Vol. VI., p. 476, note (r)). 

(c) Grant of a peerage by letters patent confers only a life peerage, unless 
there are words of inheritance, whereas a writ of summons to the House of 
Lords, followed by taking a seat, enures to the hoira of the grantee’s body with, 
out express words. But in the latter case tho writ must be followed by taking 
a seat, whereas in tile former the title enures and descends in accordance with 
the grant, whether the grantee takes his seat or not (see 1 Bl. Com., 14th ed., 
400, and note (6), Hid . ; see also title Dignities). 

(d) See Vol. V I., p. 489. 

(e) E.g., the creation of governors and councils in Crown colonies (see Vol. VT., 
p. 423, and title Dependencies and Colonies) ; the appointment of judges 
(see p. 13, ante). 

(/) E.g.y the circuit commissions (see title Courts) ; commissions for opening 
or proroguing Parliament, or affixing the royal assent to Bills (soe note (a), 
p. 11, note (A), p. 13, ante, and title Parliament. 

(.7) See p. 10, ante; and as to the necessity for passing tho treaties themselves 
under the Great Seal, see Vol. VI., p. 440. 


royal grants, vol vi., p. ; as to cne stamps on documents relating to 
the appointment of bishops, Vol. VI., p. 308; as to royal warrants, Vol % VL, 

^ (*) The following fees are payable to the Clerk of the Crown in Chancery by 
Order of 20th June, 1871, under the Courts of Justice Salaries and Funds Act, 
1869 (32 * 33 Viet. o. 91), s. 16 

Patents of creation : — Duke, £360 ; marquis, £300 ; earl, £260 ; viscount, 
£200 ; baron, £150 ; writ calling eldest son to his father’s barony, £100 ; grant 
aud confirmation of barony to one of several daughters, £160; baronet, £160; 
in' addition a fee of £100 is charged for every remainder. 

Knight bachelor, patent of creation, £50; Lord Lieutenant of Ireland, three 
gilt suns, £25 ; Treasury commission, jgilfc skin, £10 ; Admiralty commission, 
three skins, £10; Inland Revenue commission, £10; Customs commission, £10; 
ordinary commissions, namely, colonial bishops, Indian judges, audit oommis- 
sions, governors of colonies, commissions of inquiry, ana all civil commissions 
not comprised in the above, £10 ; Law patents, namely, King’* Counsel, and 
iatenta of precedence, £30 ; King’s Kasper of the Bolls, Loros Justices, £15 ; 
King’s judge of & superior court, £25 ; lord lieutenant of a county, £15; 
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Constitutional Law. 


Biot. 1. 
In General. 

Feet, 


Certain fees formerly payable to the Clerk of the Petty Bag 
are now payable either in the office of the Clerk of the Crown in 
Chancery or in that of the Senior Clerk of the Crown Office Depart- 
ment of the Central Office of the Supreme Court (A). 


number of names, £1 ; commission of poace, Scotland, £3; copies of indenture 
and return, 10s. each, £1 ; Attorney and Solicitor General, £30. 

The following feos formerly payable to the Socrotary of Presentations (by 
Order of 18th July, 1871, under a similar authority), whose office was abolished 
by the Crown Office Act, 1890 (53 Viet. c. 2), & 1 (1), are now payable to the 
Clerk of the Crown in Chancery, to whom his duties were transferred by the 
latter Act 

On appointment or nomination by Royal grant : — To a deanery, archdeaconry, 
prebona or canonry, or regius professorship, £10 ; to a rectory, vioar&go, 
chapelry, perpetual curacy, or mastership of a school, £8. 

On appointment or nomination by tho Lord Chancellor: — To a prebend, 
canonry, ot fellowship, £10 ; to a rectoTy, vicarage, cli&polry, perpetual curacy, 
or mastership of a school or hospital, £8 ; on execution of a deed by tho Lord 
Chancellor, £1. 

Tho following fees arc payable to the Clerk of the Crown in Chancery in 
addition to all other foes, in lion of tho foes formerly payable to tho Clork of tho 
Patents and tho Attorney and Solicitor General, iti inspect of warrants for 
letters patent to be passed undor tho Groat Seal (Order of 11th August, 1881, 
under tho Great Seal (Offices) Act, 1871 (37 & 38 Yict. c. 81), s. 9) : — Charter of 
incorporation of a public company or society, or town, or any other chartor, £30 ; 
on a grant of tho dignity of a peor of the United Kingdom, £30 ; on each 
additional grant and each remainder, £25 ; on a grant of tho dignity of a baronet, 
£20 ; on a grant of each romaindor, £15 ; on a ^runt of tho dignity of a knight, 
£10; on an appointment to an office, licence iu mortmain, royal ossont, £10; 
and on every other warrant not comprised in tho abovo, £10. 

The following feos are payable in tho Great Seal Patent Office, in respect of 
letters patent passed under tho Groat Soal, on grant (Order of 18th July, 1871) 
Charter of incorporation of a public company, £35 ; charter of a town, £35 ; 
letters of denization, £18 ; Crown lands on exchange, £18 ; escheated lands, 
£18 ; licence to a company to sue and bo sued in tho name of public officors, 
£18 ; licence to amend bve-laws of professorship, £18 ; licence iu mortmain, 
£18 ; licence for theatre, £l8 ; licence for Convocation, £18 ; licence to confirm 
alteration of canons, £4. 

All the above foes are payablo in cash (soo Order of 30th Juno, 1891). For all 
the above orders soo Stat. R. & O. Rov., Vol. II., Clerk of tlio Crown in 
Chancory. 

(A) Those foes aro mado payable by tlio Potty Bag Rules, 1848, issued under 
statute 11 & 12 Yict. c. 94, s. 19, repeated by tho Great Seal (Offices) Act, 1874 
(37 $ 38 Viet. c. 81) , with a saving for anything done thereunder. The foes wero 
formerly payable to tbo Clerk of tho Petty Bag, but will now be payablo, as to 
such of ms duties as have boon transferred, to tho Clerk of tho Crown in Gha Mcery 
and the Senior Clork of tho Crown Offico Dopiirtmont of tho Central Office 
respectively (soo p. 12, ante; and as to the continuance of tho fees payable to 
the Clerk of the Potty Bag, see note (c), p. 13, ante ) , in the respective offices of 
those officials. 

The following foes (relating to duties not transferred to tho Clerk of the Crown 
in Chancery) ore payable in tho Crown Office Department of tho Central Office : — 
On every dedimue potestatem itemed from tho Crown Offioe to swear a justice of 
tho peace, 2a. 6 d \ ; for onrolling every surrender^ £1 10a. ; for the admission of 
every master in Chancery, £1 12a. M . ; for administering every oath and quali- 
fication in court (except on admission of solicitors), £2 2a . ; for swearing any 
officer of the court whose admission is enrolled in the (former) Petty Bag Office 
(except solicitors) and enrolling the admission, £5 ; for attending with records 
or other documents in any court or place (besides oxpenses to be retained by the 
officer to his own use), per diem, £2 2a. ; for filing the returns to all speoiol com- 
missions and writs of peace on eupplicavit , and commissions and wnts ot every 
kind returned and filed in the (former) Petty Bag Office, 2a. 6d. ; entering 
appearance, for every defendant, 10 «. ; tor entering every role requiring entry 
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Sub-Sect. 8.— Appointment to, and Tenure of. Executive OJfleee. BOOT. 1. 

22.- The manner in which members of the ministry and 
executive officers generally are appointed by the Crown varies as Appointment. 

only, 1e. ; for drawing up and entering every other rule, 10a. ; for drawing 
up and entering a special order, £2 ; for signing every judgmont or entry oK 
nolle prosequi, £1 ; for filing a record of issue on a traverse and sealing the 
transcript, £5 ; for filing a record of issue on a bill against an officer of 

the oourt, £2 ; for filing order for delivery out of bond, 10a. ; for swearing 

every deponent to an affidavit, Is. 6/7. ; for every exhibit thereto, 2s. 6/7. ; for 
taxing a bill of costs, for every side, 3s. ; for filing every affidavit, Is.; for 
oftico copy of affidavit, per folio, 4(7. ; for flliug overy bill against an olficor of the 
court, 10s. ; for preparing, engrossing, and perfecting the exemplification of any 
record, if ono skin only, £o os. ; for ovovy additional skin, £1 (is. 8/7. ; for every 
search for a praecipe or writ filod, Is. ;for searching the calendar, for every year. 

Is. ; for inspection of any record besidos tlio search, 2s. 6/7. ; for tho office copy 
of any record, por folio, 4 d. ; for certificate of oxurnination under the officer’s 
hand and the office seal, 3s. 4/7. ; for the ro-oxaminntion of tho copy of any 
record, if short, 3s. 6/7. ; if long, per folio, 1(7. ; drawing and siguing tho 

certificate under tho officer’s hand of any rot urn being filed in tho (former) 

offico of the Petty Bag whore no office copy is taken, 2s. ; for preparing and 
issuing evory certiorari other than to romovo causes from inferior courts, £3 ; 
for preparing overy mittimus and transcript of commission of lunacy, return and 
inquisition thereon to the Lord Chancellor of Ireland, £3 ; for preparing and 
issuing overy special commission to soizo lands escheated to the Crown [or pur- 
chased by aliens, or forfeited by felons ; soo now us to these N a t u ml ization .A ct, 

1870 (33 & 34 Viet. c. 14), s. 2, and title Aliens, Vol. I., p. 301 ; us to forfeiture, ■ 
abolished except on outlawry, Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 1), 
of one skin only, £6 ; for every additional skin, £3 ; fee for tho Messenger to 
tho Great Seal (see now, as to this office, tho Great Seal (Offices) Act, 1874 
(37 & 38 Viet. c. 81), s. 5, and p. 12, ante), £o 5s.; for sealing every 
alias or testatum scire facias, £2 10j. ; for oxaminiug and filing overy bond 
of indemnity against costs and affidavits, £1 ; for filing a traverse to un 
inquisition, £2. 

The following fees are payable undor tho Potty Bug Rules, 1848, in the 
office of the Clerk of the Crown in Chuncory (seo Stat. R. & O. Rev., 

Sum-erne Court, England, p. 928) : — For filing evory qualification of a member 
of Parliament, 2s.; for ovory conge d' cl ire for an archbishop, £19 5s. 8(7.; for 
evory congA tVelire for a bishop, £9 17s. 10(7.; for overy Royal assent for an 
archbishop, £9 17s. 10(7. ; for overy Royal assent for a bishop, £9 17s. 10(7 . ; 
for every patent of assistance and writs of restitution for an archbishop, 

£30 17s. 8/7. ; for overy patent of assistanco and writs of restitution for a bishop, 

£15 8s. 10(7. ; for every appointment of ft bishop for Iho Islo of Man, £9 17s. 10(7. ; 
for the writ of summons to every peer and law officer, and for election of 
members, 7s. 2(7.; for making out the commission for electing tho peers of 
Scotland, £5 14s. 8(7.; for drawing and engrossing the Parliament Pawn, 

£10; for drawing and ongrossin g the Parliament Pawn for Ireland, £6; the 
bags for the writs, 10s. ; for drawing and entering uu order to vacate letters 
patent, £2. 

Under the same Order, in addition to a fee of 2s. 6(7. on sealing every writ, 
the following fees are payable in tho office of tho Clerk of the Crown in 
Chancery: — (1) Quart impedit 10s., and nc admitias os., used, the one in the 
case of disturbance of advowson commanding the bishop, the pseudo-patron, 
and his olerk to permit the plaintiff to present a proper person, the other for- 
bidding the bishop to admit a olerk pending the suit (seo generally, 3 Bl. Com,, 

14th eo., 248, 249; stat, Westminster II., 1285 (13 Edw. 1, o. 5); Advow- 
son® Act, 1708 (7 Ann. c, 18), s. 1): quart impedit lies upon the next or any 
other avoidance, in the cose of disturbance, notwithstanding usurpation*, which is 
not> to displace the title to the advowson or patronage of any church vicarago 
or other ecclesiastical promotion. (2) Supersedeas os., and procedendo 5s., used, 
tho one for superseding or suspending a commission of the peace, but not to 
totally destroy it (see, generally, 1 Bh Com., 14th ed. f 353; stat, 21 Jao, 1, 
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Sbot, l. to the different offices ; but the more important posts in the 
!a General, administration are conferred directly by the Crown either by 
— delivery of seals of office, as in the case of the Lord Chancellor, 

c. 8, to be granted only on motion in open court and upon sufficient surety), the 
other for reviving the commission so suspended (seo 1 BL Oom., 14th ed. f 353; 
and as to the use of the writ for removing causes from the superior oourts into 
inferior courts, stai 21 Jac. 1, o. 23, unrepealed). (3) Venire 15s., by virtue 
of which the sheriff summons jurors for the assizes (see generally, 3 BL Oom., 
supra, 353 ; Common Law Procedure Act, 1852 (15 & 16 Viet. o. 76), s. 105, 
form of precept to Bheriff etc. at assizes ; ibid., s. 107, assizes for London and 
Middlesex ; Juries Act, 1825 (6 Geo. 4, o. 50), s. 20, preservation of former 
powers of criminal courts as to returns of jurors ; ibid., s. 22, power of judge of 
ussize to divide jurors into two sets to attend at the beginning and residue 
of tho assize. (4) Contumace capiendo 15s., and excommunicato capiendo 
(or eignifleavit) 15s. ; the latter was used in case of non-submission to the 
sentence of excommunication of the spiritual court, oertifled to the King in 
Chancenr (see title Ecclesiastical Law), and issued to the sheriff of the 
county directing him to take tho offender and imprison him in tho county goal 
until reconciliation to the Church, certified by the bishop, upon which it is said 
a writ de excommunicato deltberando issues out of Chancery to release him (Bl. 
Com., supra, p. 102). (5) Ad quod, damnum 10a. (see as to the use of the writ 

prior to grants of markets and fairs, title Mabkets and Fairs. As to the 
former use for obtaining licences to alienate in mortmain, see 2 Bl. Com., 14th ed., 
271). (6) Coronatore eligendo and amovendo 10s., now directed to the oounty 

council or borough council, and not to tho sheriff as formerly (see the Local 
Government Act, 1888 (51 & 62 Viet. o. 41), s. 5 (1), s. 38 (2), (5), and 
title Coroners). (7) Ventre inspiciendo 15s., granted to the presumptive 
hoir, in the case of a widow feigning herself with child, when, it is said, the 
heir presumptive will be admitted to the inheritance if the widow is found not 
pregnant, though liable to loso it on the birth of a child within forty weeks from 
the death of the husband (see 2 Bl. Com., 14th ed., 456). (8) Mittimus (namely, 
committal to gaol by justices in cases not bailable, or where bail is not paid), 
upon certiorari or eignifleavit, 15 s. (see supra as to eiynificavit). (0) Jtegaraatore, 
or viridario eligendo or amovendo (namely, writs for tho eleotion or removal of 
regarders or verderers), 10a., would appear to have fallen into disuse (see as to 
the ancient forest courts of regards, and those held before the verderers, 3 Bl. 
Com., supra , 71, 72V (10) Attachment 5s., capias ad satisfaciendum 15 s. (see 
as to the abolition of arrest for default in payment of money except in certain 
cases, the Debtors Act, 1869 (32 & 33 Viet . o. 62), ss. 4, 6). 

The following feos relating to the Roll of Solicitors, in relation to which 
all the former duties and powers of the Clerk of the Petty Bag have 
been transferred to the Law Society as Registrar of Solicitors (see the 
Solicitors Act, 1888 (51 & 52 Viet. c. 65), ss. 5, 6, 7, 8), were made payable by 
the Older: — (1) On filing every affidavit of articles of clerkship, entering 
affidavit, and making tho indorsements required by the Solicitors Act, 1843 (6 
& 7 Viet. c. 73), 5s, (2) For striking every solicitor off the roll, either at his 
own request or otherwise, 7s. 6 d . ; for altering the name of every solicitor on the 
roll, 7s, 6d. ; for every certificate of (striking a solicitor off the roll, and for every 
other certificate not specifically mentioned m the older, 2s. 6d. 

Feos are provided by the some order for the following obsolete or disused 
writs:— (1) Writs of pone 5s., and accedas ad curiam 5s., were formerly used to 
remove proceedings in, all actions’ (other than the aotion by writ of right, which 
could be removed into the county court by precept from the sheriff oolled a toft) 
from the court baron into the superior courts (see 3 Bl. Oom., 14th ed., 33, 34). 

(2) Jtscordari 5s., and false judgment 5s., were used— the one to cause the plaint 
to be first recorded (the court baron not being a court of reoord), the other to 
rpleoso and review the cause at Westminster (eewibid., p. 34). (3) Justices 5s., 
.empowering the sheriff, for the sake of dispatch, to do the same justice in his 
county court as might otherwise be had at Westminster (see ibid., p. 36). 
(N. B.— By Magna Carta, pleas of the Grown were forbidden to he heard in 
the old county or sheriff's court, and the writ of pone wus also used to ' 
remove pauses therefrom to Westminster). (4) Writ of privilege, formerly used 
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Lord Privy Seal, and the five Principal Secretaries of State ffi ; by . po*> '« 
letters patent under the Great Seal, as in the case of the Treasnry IhOAttenil. 
and Admiralty Commissioners (m), the judges (»), and the Jaw , - 

officers of the Crown (o ) ; by warrant under the sign manual, as in 
the case of the Viceroy of India (p) and the Paymaster General (q); 
by commission under the sign manual and signet, as in the case of 
colonial governors (?’) ; or by declaration of the Sovereign himself in 
Council, as in the case of the Lord President of the Privy Council (s). 

The Civil Service Commissioners for testing the qualifications of impotntment 

candidates for employment in the Civil Service, and for various 

other appointments, are appointed by Order in Council (t), whilst 0 

officers in the navy hold their commissions from the Admiralty (u); 

and the various Under-Secretaries and Parliamentary Secretaries 

are appointed directly by the political chiefs or boards under whom 

they act (a). First commissions to permanent rank in the land 

forces of the Crown and the royal marines are issued under 

the royal sign manual (b), and commissions to probationary rank, 

or for the promotion of officers not holding permanent commissions, 

are issued by a principal Secretary of State, or by the Admiralty 

in the case of the marines, and Bigned by the officer commanding- 

in-chief (whose duties have now devolved upon the Army Council), 


as the only means of redress in cases of arrest and privilege of Parliament, and 
being in the nature of a supersedeas, 15s. (boo 3 Bl. Com., 14th ed., p. 166). Since 
the statute 12 & 13 Will. 3, .c. 3, repealed by the Statute Law Revision Act, 1867 
(30 & 31 Viot. c. f>9), the arrest is irregular ab initio, and the party may be 
discharged on motion (see Bl. Com., siyra, 166; Holiday v. iW (1733), 2 Stra. 
085, at p. 989). 

Fees were also provided for the following abolished writs : — Audita qaerula 
15s., abolished R. S. C., Ord. 42, r. 27 ; error to Parliament, abolished 
Appellate Jurisdiction Act, 1876 (39 & 40 Viet. c. 59), s. 11 (and seo titles 
Coukts ; Practice and Procedure) ; commission of error and writ of error 
(writs of error and the powers and practice existing in the High Court on the 
28th August, 1907, in respect of motions for new trials or the granting of the 
same in criminal cases in England abolished by the Criminal Appeal Act, 1907 
(7 Edw. 7, c. 23), s. 20 (1). 

Writ of right of dower, abolished, and replaced by writ of summons by the 
Common Law Procedure Act, 1860 (23 & 24 Viet. o. 126). 

(Q The secretarial seals are the signot, the second secretarial seal, and the 
cachet. The office of the signet has now been abolished (see note (n), p. 11, 
ante), and each department now uses its own signet. Au example of its uso is 
in me commissions of appointment of and instructions to colonial governors. 

(m) See, as to the Admiralty, the Admiralty Aot, 1832 (2 & 9 Will. 4, o. 40), s. 1 ; 
as to the Treasury, the Consolidated Fund Aot, 1816 (56 Geo. 9, o. 98), s. 2. 

(n) See p. 13, ante, 

(o) See (bid. and p. 72, post, 

(p) See note (a), p. 9, ante. 

(g) The warrant appointing the Paymaster General is countersigned by tho 
Treasury (Paymaster General Aot, 1835 (5 & 6 Will- 4, c. 95), & 4). 

(r) See note (0, supra. 

(s) Seen. 63, post, 

$ See Order in Council, 12th August, 1907, by which the ptbt tent Commit*, 
steers are appointed, 

(u> See title Royal Forces. ** 

W In the two last oases no special forms of appointment appear to be used 
or required. 

(h) Order in Council, 5th May, 1873, s. 2, issued under the authority of the 
Officers Commissions Act, 1862 (25 & 26 Viet. c. 4), s ( 1* 
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Sect. 1 . and a principal Secretary of State, or by the Admiralty in the case 
In General of the marines (c). 


Tenure of 
office. 


The judges. 


Grant 
during good 
behaviour. 


23. Except where it is otherwise, provided by statute, all public 
officers and servants of the Crown hold their appointments 
pleasure of the Crown (d), and all, in general, are subject to dis- 
missal at any time without cause assigned (e) ; nor will an action 
for wrongful dismissal be entertained (/*). But whore the office is 
conferred by letters patent, procedure by scire facias , criminal 
information, or impeachment may, it seems, be necessary in order 
to vacate the office ( 0 ). 

24. The offices of the judges of the Iligh Court and of the 
Court of Appeal, with tho exception of the Lord Chancellor (h), the 
members of the Council of India (i), the Comptroller and Auditor- 
General and Assistant Auditor (A), and the assistant barristers in 
Ireland®, nro exprossly directed to be held during good behaviour, 
subject to a power of removal upon an address to the Crown by 
both Houses of Parliament. Such offices may, it is said, be 
determined for want of good behaviour without an address to the 
Crown, either by scire facias (in the case of letters patent), criminal 
information, or impeachment, or by the exercise of the inquisitorial 
and judicial jurisdiction vested in the House of Lords (w). 

Tho grant of an office during good behaviour creates an office 
for life determinable upon breach of the condition (m), and behaviour 
means behaviour in matters concerning tho office ( 0 ), except in the 
case of conviction upon an indictment for any infamous offence of 
such a nature as to render the person unfit to exercise the office, 


(c) Order in Council, 5th May, 167:5, ss. 1, li. Promotion of oflicors holding 
permanent rank, or of ollicora not holding permanent rank, but who have 
already been promoted in the manner stated in I ho toxt, is notified in tho London 
Gazette, and takes effect according to the tonor of tho notification {ibid., s. 4). 
See also titlo Royat« Forces. 

(<Z) Dunn v. 11., [1890] 1 Q,. 13. 110, C. A., }>cr Lord Hersciiell, L.C., at 
p. 119. 

(<s) See as to officers in tho army and navy, lit Tufnell (1876), 3 Ch. I). 104, 
and title Crown Practice ; as to civil servants in the colonial service, Young v. 
Adams, [1898] A. C. 469 ; lit New South IFu/Va (Governor-General), Kc parte 
Robertson (1858), 11 Moo. P. C. 0. 288. See also Grant v. Secrrtarif of State f*rr 
India (1877), 2 C. V. 1). 445 ; Dickson v. Cvmbermere ( Viscount) (1863), 3 P. oL 
627 ; and titlo Crown Practice. 

(/) See tho cases cited in tho last not©. 

(y) See Re New South Wales {Governor ‘General), Nx parte Robertson, supra . 
Tho methods of determining an office hold during good behaviour (which would, 
it seems, bo applicable) .wore statod in tho case of Sir Jonah Barrington to 
be (1) scire facias; (2) criminal information ; (3) impeachment ; (4) the exercise 
of the inquisitorial and judicial "jurisdiction of tho House of Lords (see Lords’ 
Journal, 4th June,' 1830, Yol. LXII., p. 602). As to scire facias , soe title 
Crown Practice. 

J Judicature Act, 1875 (38 A 39 Viet c. 77), s. 5. 

Government of India A6t, 1858 (21 & 22 Viet. c. 106), s. 11. 

Exchequer nnd Audit Departments Act, 1866 (29 & 30 Viet. o. 39), s. 3. 
Civil Bill Courts (Ireland) Act, 1851 (14 & 15 Viet. c. 57), s. 2. 

Barrington's (Sir Jonah) Gate (1830), Lords’ Journal, 4th June, 1830, Vol 
p. 602. 

(ft) Oo. Litt 42*. 
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which amounts legally to misbehaviour though not committed in Sect. l. 
connection with the office (p). Itt General 

Misbehaviour as to - the office itself means improper exercise of the 
functions appertaining to the .office, or non-attendance, or neglect 

‘"‘UrtH'efusai to perform the duties of the office (q). 

25. Where an office is held during good behaviour subject to a Renieml 
power of removal by the Crown on an address from both Houses of £ro,tt offlce ' 
Parliament, proceedings may, it seems, be initiated by a petition to 
either House of Parliament, praying for an address to the Crown (r), 
or by articles of charge presented to the House of Commons by a 
member ($) ; or proceedings may be originated iu either House by a 
resolution for an address to the Crown to appoint a committee of 
inquiry into the conduct of tho person designated (t), though 
preferably they should be commenced in the House of Commons (o). 

The charges upon which the proceedings are grounded must, however, 
be distinctly and specifically alleged, and muBt be such as would, if 
proved, bo sufficient to warrant an address to the Crown for 
dismissal (/>)• If the facts alleged are sufficient, the House may 
proceed to refer the matter for inquiry either to a select com- 
mittee or to a committee of the whole House (c), but in either 
case opportunity should, it seems, be given to the officer whose 
conduct is impugned to make his defence on a public inquiry pt 
the Bar either of the Lords or Commons (d). If an address to the 

( р ) Soo R. v. Richardson (1758), 1 Burr. 517, at p. 539, on tho subject of 
removal from offico. 

(t/) Shrewsbury's {Earl) Cane (1010), 9 Co. Bop. 4Gb, 00 a. 

(r) Soo Fox's Case (1805), Lords’ Journal, Vol. XLV., pp. 181, 203. 204. 

(*) See M* Clef and’ s Case (IK 10), Commons’ Journal, 27th Juno, 1819, Vol. 

LXXIV-, p. 493 ; Pari. Deb., Vol. XL., 850-4. 

ft) Harrington** {Sir Jonah) Case (1830), Commons’ Journal, 1 8th March, 1830, 

Vol. LXXXV., p. 190. 

(а) In Fox's Case (soo noto (r), supra) tlio proceedings woro commenced by 
petition in the IIouso of Lords, but wore subsequently abandoned on a resolu- 
tion to the effect that no criminal coinplnint can bo preform! originally in the 
Lords, that tho IIouso of Commons is tho grand inquest of tho High Court of 
Parliament, and that that Houso alono can bring complaints before tho Lords 
for high crimes and misdemeanours (see Pari. Deb. (w. s.), Vol. VII., 757, 758). 

A protest against this course was, however, reconlod by Lords Abercorn, Eldon, 
and others (see ibid., p. 788), and the resolution would not now, it is apprehended, 
be acted upon. 

(б) Thus iu M'ClcTand's Case, supra, a motion to refer tho matter for inquiry 
was rejected on tho ground that no such corrupt conduct had been imputed as 
would justify inquiry (sco Commons’ Journal, \ ol. LXXIV., p. 493 ; Pari. Dob., 

Vol. XL., 850-854). in Abinger's ( Lord) Case (1843) tho complaint was the use 
of objectionable expressions in charges to tho jury. But the motion to refer for 
inquiry was negatived because the charges wore not specific (see Pari. Deb., 

3rd Ser., Vol. LXVL, 1102, 1129, 1130). 

(с) For reference to a select committee see O l Q tody's [Chief Baron) Case (1821), 

Commons’ J ournel, Vol. LXXVI. , p. 499 ; Vol. LXXVIll. , p. 321. In Barring- 
ton's (Sir Jonah) Case (1830), note (<), supra, a select committee was reported to 
inquire into the report of the commission of inquiry in Ireland, and Sir Jonah 
was permitted to attend. The report of the select committee was ultimately con. 
cide^ed in a committee of the whole Houso (see Commons' Journal, 18th lurch, 

1830, Vol LXXXV.), and Sir Jonah petitioned for a trial at the Bar, but this 

, was refused (see Mirror of Parliament, 1830, pp. 1702, 1883, 1697). 

(d) In Barrington's (Sir Jonah) Cass , supra , evidence oh oath having been 
taxon and fully considered previously, the House refused a trial at theBar of 
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Biot. l. Crown is agreed to, it is communicated to the other House, and i! 

In General, not rejected there, is ultimately conveyed to the Crown, which 
— replies in accordance with the terms of the address (e). 

Sub-Sect. Oaths of OJJlct and Judicial Outfit. • ' 

Oaths tq 28. The oath of allegiance and official oath must be tendered 
be takes. an( j taken by certain executive officers (/), and the oath of 

allegiance and judicial oath by certain members of the judiciary (g), 
in the form and manner prescribed (h) t as soon as may be after their 
acceptance of office, and failure to take the oaths when tendered, or 
the solemn affirmation or declaration permitted in place of the 
oaths, entails vacation of the office, if already entered upon, or 
disqualification from holding the same, if not already entered upon. 
But no person may be compelled, in respect of the same appoint- 
ment to the same office, to take the oaths, affirmations, or declarations 
more than once (*)• 

How taken, 27. The oath of allegiance and judicial oath (except as to 
judges of the Court of Appeal and of the High Court) are to be 
taken before such persons as His Majesty may from time to time 
appoint, or, in England, beforo the Lord Chancellor of Great 
Britain, or in open court before one or more of the judges of the 
High Court, or in open court at the general or quarter sessions of 

the House, though it was questioned whether an address ought to be voted with- 
out a full public inquiry (see Mirror of Parliament, 1830, pp. 1702, 1863, 1897). 
On the subsequent proceedings in the House of Lords a petition for trial at the 
Bar of the House was granted (see Lords' Journal, 4th Juno, 1830, pp. 599, C02). 

(e) Barrington's (Sir Jonah) Case (1830) ; see note (t) on p. 23, ante. Eor the 
terms of the reply, see Lords’ Journal, Vol, LXII., p. 915, and Commons' 
Journal, Vol. LXXXV., jp. 653, 22nd July, 1830. This appears to be the only 
case in which the proceedings were carried to a final conclusion. 

(/) Promissory Oaths Act, 1868 (31 & 32 Viet. o. 72), s. 5. Those officers, 
so far as relates to Englnnd, are as follows (ibid., Sched. I.) : — First Lord of the 
Treasury, Chancellor of the Exchequer, Lord Chancellor, President of the 
Council, Lord Privy Seal, Secretaries of State, First Lord of the Admiralty, 
Chief Commissioner of Works and Public Buildings, President of the Board of 
Trade, Lord Steward, Lord Chamberlain, Earl Marshal, Master of the Horse, 
Ghancellor of the Duchy of Lancaster, Paymaster General, Postmaster General, 
President of the Board of Agriculture and Fisheries (see the Board of Agriculture 
Act, 1889 (52 ft 53 Viet. c. 30), s. 8 (2), but only if he is not one of the officers 
of State mentioned in s. 1 (1), ibid.), and President of the Board of Education 
(Board of Education Act, 1899 (6 fl ft *63 Viet. o. 33), s. 8). The oath as to 
England is to be tendered by the Clerk of the Council, and token in the 
presence of His Majesty in Council, or otherwise as His Majesty shall direct 
(Promissory Oaths Aot v 1868, Sched. 1.). 

For the persons required to take the oath in Scotland and Ireland, see iUd. 

(g) Thdse are the Lord Chancellor of Great Britain (Promissory Oaths Act, 
1868 (31 ft 32 Vict/o. 72), s. 6, Sched. IL ; Judicature Ant, 1875 (38 ft 39 Viet, 
o. 77), s. 6), and the judges of the High Court and of the Court of Appeal, who 
must take the oaths when entering on the exeoution of their offioes in the 
presenoe of the Lord Chancellor (Judicature Act, 1875, supra). The Becorder of 
. London and justices of the peaoe for counties and boroughs are also required to 
4 JfJte the oath (Promissory Qaths Aot, 1868, ittpra, Sched. H.). As to the judiciary 
In Scotland and Ireland, see Sched. IE. of the Promissory Oaths Act, 1868*. 

ik) The forms are given by the Promissory Oaths Act, 1868 (31 ft 32 Yiet» 
c. li), ss. 2, 3, 4, 10. 

(»> Promissory Oaths Act, 1868 (31 ft 32 Viot. c. 72), ss. 7, 11, 13. 



?fst Vi.— TKs Oao*» iKB istf ExmrOT*. 

* 



the peace for the county, borough, or place in which person 

taking the oathe acts as justice 0> U§0f0L 

28. Persons by Jaw permitted to make a solemn affirmation or AfimS&a.- 
declaration may make a solemn affirmation by substituting certain 

words in the forms of judicial and official oaths as provided by the 
Promissory Oaths Act, 1868 (k). 

29. Other cases in which special oaths are required to be taken Speda! oaths, 
by persons before entering upon offices or dignities are the oaths of 

homage by archbishops and bishops (l), the oaths required to be 
taken by peers, baronets, or knights upon their creation (m), by 
members of Parliament on taking their seats (n), by members of 
the clergy (o), by privy councillors (p), by persons in the army and 
auxiliary forces ( q ), and by certain persons claiming to be the owners 
of British ships (r), and many other instances might be given (s). 

SO. In all places and for all purposes where an oath is required Affirmation! 
by law, any person stating that he objects on the ground that he in *j® u 01 
has no religious belief, or that the taking of an oath is contrary to m 
his religious belief, may make a solemn affirmation in the manner 
provided, and the fact that he has no religious belief does not affect 
the validity of the oath so administered. 

Wilfully, falsely, and corruptly affirming any matter or thing 
renders the person liable as in the case of an oath (t). 

31. Any person who so desires may, without further question, Swearing 
swear with uplifted hand in the form and manner in which an oath wth uplifted 
is usually administered in Scotland (u). aaa * 


(f) Promissory Oaths Act, 1871 (34 & 35 Viet. c. 48), s. 2. The Courts of 
Chanoery, Queen's Bench, Common Pleas, aud Exchequer mentioned in the 
section are now amalgamated into the High Court. Am to the mode of taking 
the oaths in Scotland and Ireland, see ibid. As to the taking of the oath by the 
judges, see note (g), p. 24, ante. 

(A) Promissory Oaths Act, 1868 (31 & 32 Viet. c. 72), s. 11. 

(l) See Vol. VI., p. 397, and title Ecclesiastical Law. 

(m) See title Dignities. The oath of allegiapce iu the form provided by the 
Promissory Oaths Act, 1868 (31 & 32 Viet. c. 72), a. 2, is to be substituted for 
the oaths of allegiance, supremacy, or abjuration or any of them required to be 
taken in such oases {ibid., s. 14 (5)). 

(a) Under the Parliamentary Oaths Act, 1866 (29 & 30 Viet. o." 19), 
amend ed as to the oath of allegiance to he taken for the oath of allegiance, 
supremacy and abjuration, by Die Promissory Oaths Act, 1868 (31 & 32 Viet, 
o. 72). See title Parliament. 

(o) Under the Clerical Subscription Act, 1865 (28 & 29 Viet. o. 122), amended by 
the Promissory Oaths Act, 1868 (31 & 32 Vioh c. 72). See title Ecclesiastical Law, 

J ) See p. 52, post. 

See title Boyal Forces. 

Under the Merchant Shipping Act, 1894 (57 & 58 Viet. o. 60), s. 1, the 
of allegianoe in suoh oases is to oe in the form provided by the Promissory 
Oaths Act, 1868 <31 & 32 Viet. <5. 72). See s. 14 (8) of that Act, and, generally, 
title Shifting and Navigation. , 

■ («) The various oaths required to be taken by public officers in 1867 fire fully 
net out ia the report of the Oaths Committee, 1867 (Pariiameotary Papers, 
1$67, VoliXXXI.), by which declarations in place of the, Oaths were mam- 
men dec. Declarations or affirmations in lieu of oaths may now be made under 
the provisions stated on p. 26, post. 

’ (t) Oaths Act, 1888 (51 * 52 Viet, 0. 46), u. 1-4, 

(u) Ibid., s. 5. 
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Sb0t. i. 32. Except in the cases otherwise provided for by the Promissory 
In OeneraL Oaths Act, 1868 (a), or expressly excepted from the operation of 
Declaration (&)» where an oath is required to be taken by any person on 

in lien of or as a condition of his accepting any employment or office, a 
oath, declaration is to be substituted therefor, and the making of the 

declaration is to have the same effect in all respects as the taking of 
the oath (c). 

Household In the case of oaths required to be taken as a condition of 
2 -* accepting any office or employment in His Majesty’s band of 
gentJemen-at-arins, or bodyguard of Yeomen of the Guard, or 
in any other department of His Majesty’s household, a declara- 
tion of fidelity is to be substituted with the addition (if so pro- 
vided by Order in Council (d)) of a declaration of secrecy to be 
observed. 

Officers of If before the 81st July, 1868, an oath was requirod to bo 
municipal taken on acceptance of any office in or under a municipal cor- 

coipora ions. p 0ra tf 0Ilf or on or as a condition of admission to membership in, or 
participation in the privileges of, any municipal corporation, there 
is to be substituted for such oath in eitlior case respectively a 
declaration that the declarant will faithfully perform the duties of 
his office, or will faithfully demean himself as a member of, or 
participator in the privileges of, the corporation (c). 

Admission Where before the 81st July, 1868, an oath was required to 
to society etc bo taken as a condition of admission to membership or fellow- 
ship, or participation in the privileges of any guild, body corporate, 
society, or company, a declaration to the like effect is to be 
substituted for the oath. But if any two or more members, 

(a) See pp. 24, 25, ante. An affirmation in place of an oath may be mado in 
all caeca ; toe p. 25, ante. 

(b) Nothing in the Act is to affect: (1) the Clerical Subscription Act, 1865 
(28 & 29 Viet. c. 122), or the Parliamentary Oaths Act, 1866 (29 & 80 Viet, 
o. 19), except as to the oath of allegiance to be taken instead of the oath or 
oaths of allogiance, supremacy, and abjuration; (2) the oath taken by Privy 
Councillors of the United Kingdom or of Ireland, with a liko exception ns 
above; (3) the oath of homage takon by archbishops and bishops in His 
Majesty’s presence ; (4) tho oaths of canonical obedience token by bishops on 
consecration, and reserved by the Clerical Subscription Act, 1865 (28 & 29 Viet, 
c. 122) ; (5) any oath taken by peers, baronets, or knights on creation, with a 
like exception as above; (6) any oath required to be takon. in the army, 
marines, militia, yeomanry, or volunteers ; (7) tho oath taken by aliens on 
naturalisation ; (8) tho oath takon by certain persons claiming to be the owners 
of British ships under the Merchant Shipping Act, 1854 (17 & 18 Viet. o. 104), 
now the Merchant Shippipg Act, 1894 (57 & 58 Viet c. 60), s. 1 ; (9) any oath 
required or authorised by statute for the purpose of attesting any factor verifying 
accounts or documents (10) any oath or declaration taken in judicial ratifica- 
tion by fnarried women under the law of Scotland ; (11) any oath required by 
statute or custom to be taken by any juror, witness, or other person as pre- 
liminary to, or in the course of, any civil, military, criminal, or other trial, 
inquest, proceedings of a judicial nature (including any arbitration), or pro- 
ceedings before a committee of either House of Parliament, or before any com- 
missioner or any other special tribunal appointed by the Crown (Promissory 
Oaths Act, 1868 (31 & 32 Viet c. 72), s. 14). 

(c) Ibid., s. 12 (4) (5). The direction is expressed by “ shall" is the • Act ; 
the provision would therefore appear to be compulsory. 

(a) This power does not appear to have been exercised. 

(e) Promissory Oaths Act, 1868 (31 & 32 Viot. o. 72), s. 12 (2). 
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with the concurrence of the majority of the member* present 
and voting at a meeting specially summoned for the purpose, In General* 
object to any statement contained in the declaration on the 
ground of its relating to duties which by reason of change of 
circumstances have become obsolete, they may appeal to a principal 
Secretary of State to omit such statement, and his decision is to be 
final (/). 

Where a declaration has been substituted for an oath, any 
person, guild, body corporate, or society, who or which before 
the 81st July, 1868, had power to alter the oath or to substitute 
another in its place, may exorcise a like power with regard to the 
declaration (g). 

33. Certain powers vested in the Treasury of substituting Powers of 
declarations for oaths may also be exercised (/*); and in certain Trea8u, y* 
cases declarations have boon substituted for the oaths and affidavits 
required to bo taken by persons entering upon the discharge, or 
acting in the performance, of public duties (£). 

(/) Promissory Oaths Act, 1808 (31 & 32 Viet. c. 72), s. 12 (3). 

(g) Promissory Oaths Act, 1868 (31 & 32 Viet. o. 72), s. 15. Under the 
Statutory Declarations Act, 1835 (5 & 6 Will. 4, c. 62), the Treasury aro 
empowered to substituto declarations for oaths in certain .cases (see noto (A), 
infra), and by the same Act the Universities of Oxford and Cambridge and, all 
other bodies corporate and politic and all bodies by law or statute, Or by any 
valid usage, authorised on the 9th September, 1835, to administer or receive 
any oath, solemn affirmation, or affidavit, may raako statutes, byo-laws, 
or orders authorising and directing tho substitution of a declaration in lieu 
of any oath, «olemu affirmation, or affidavit, at that date required to be 
taken, provided such statutes etc. aro otherwise duly made and passed accord* 
ing to the charter, laws, or regulations of the particular university, or body 
politic or corporate {ibid., s. 8). 

(A) Promissory Oaths Act, 1868 (31 & 32 Viet, a 72), s. 14 (9). The powers 
are confenod by tho Statutory Declarations Act, 1835 (5 & 6 Will. 4, c. 62), 
ss. 2 — 6, and are as as follows. In any caso wheio any oath, solemn affirmation, 
or affidavit is required to bo taken by any person for any purpose whatever by 
any Act or Acts relating to the revenues of Customs or Inland Revenue, the 
Poet Office, tho Office of Woods and Forests, Land Revenues, Works and 
Public Buildings (now tho Departments of the Commissioners of Woods and 
Forests, and of tho Commissioners of Works and Public Buildings), the War 
Office, tho Army Pay Office, or the financial business of tho Admiralty, the 
Treasury, Chelsea andGroonwiuh Hospitals, tho Board of Trade, or any offico of a 
principal Secretary of State, the India Board (now tho Council of India (see title 
Dependencies and Colonies)), tho Office of the Comptroller and Auditor- 
General, the National Debt Office, or any office under tbo control, direc- 
tion, or superintendence of tho Treasury, or by uuy official regulation in 
any department, the Treasury may by writing undor their hands and seals 
suDstitute a declaration to the samo effect as the oath, affirmation, or affi- 
davit. A copy of the order must be inserted by the Treasury as eoon as 
may be in the London Gazette , and tho declaration must be administered 
in lieu of the oath, affirmation, or affidavit previously required after the 
expiration, of twenty days next following the date of the Gazette. Tho 
declaration so made and published must be made and subscribed in presence 
of the person or persons empowered by the Act or Acts to _ administer 
the oath, solemn affirmation, or affidavit, and any person making a false 
declaration is guilty of a misdemeanour. These provisions do not affect any 
oath of allegiance required to be taken on appointment to any office (ibid., 

B. 0). 

(») Bv the Statutory Declarations Act, 1835 (5 & 6 Will. 4, c. 62) ; oath of 
pffico of churchwardens and sidesman abolished and declaration substituted 


* 
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Constitutional Law# 


Bm. i. 84. All persons are bound by an oath administered in the form' 
la General, and with the ceremonies they may declare to be binding, and in 
the case of false swearing may be convicted of perjury (ft). 

Relief for 30. Where any person is prevented or relieved from taking any 

omission i to 0 ath, or making or subscribing any declaration under the Parlia- 

take own. me ntary Oaths Act, 1866, or the Promissory Oaths Acts, 1868 and 
1871, which in either case respectively forms a condition precedent 
or subsequent to the attainment of any office, privilege, exemption 
or other benefit, or the due performance of any act, such person is 
nevertheless, on complying with the other conditions (if any) 
attached to the attainment of the same, or the due performance of 
the Act, to be entitled thereto, and be deemed to have duly per- 
formed such act (2). 


Roman 36. Subject to certain exceptions (m), British subjects professing 

Catholics. the Roman Catholic religion may hold, exercise, and enjoy all civil 
and military offices and places of trust or profit under His Majesty, 
and exercise any other franchise or civil right (n). Nothing, 
however, contained in the Roman Catholic Relief Act, 1829, is to be 
construed to exempt any person professing such religion from the 
necessity of taking any oath or oaths, or making any declaration 
required by law on admission into any such office or place of trust 
or profit (o). 


Abolition of 
oaths against 
transub- 
ftantiation. 


37. Subject to an exception as to persons professing the Roman 
Catholic religion, it is not now obligatory for any person to take, 1 
make, or subscribe the declaration against transubstantiation 
required by various Acts as a qualification for the exercise 
or enjoyment of any civil office, franchise, or right within the 
realm (p). 


(ibid., & 9, and soe title Ecclesiastical Law) ; declarations substituted for 
oaths and affidavits under the Highways Acts {ibid., s. 10, and see title High- 
ways etc.) ; under the Pawnbrokers Acts {ibid., s. 12), on transfers of stock at 
the Bank of England {ibid , s. 14) ; in actions and suits within colonies and 
dependencies relating to debt where any of the parties is resident in Great 
Bntain {ibid., & 15, repealed as to Victoria by the Colonial Affidavits Aot, 1859 
(22 & 23 Viet. c. 12), s. 1) ; suits by the drown relating to debts in any Colonies 
or dependencies {ibid., s. 17, repealed as in last reference). Persons making 
false declarations aro guilty of a misdemeanour {ibtcl., s. 21), and fees are payable 
as on the taking of the oaths etc. formerly required {ibid., b. 19) ). 

(k) Oaths Act, 1838 (1 & 2 Viot. c, 105)/ 

(l) Promissory Oaths Aot, 1871 (84 & 35 Viet. c. 48), s. 1 (1). Such person is 
to be entitled eto. in the sazno manner as if the condition relating to the oath 
or declaration and any, directions as to the certificate or registration of the 
taking of the oath, or making or subscribing the declaration or otherwise, had 
been fulfilled and performed {ibid.). The provisions of the Promissory Oaths 
Acts are given ante , pp. 24 eteeq. 

(m) See as to guardians, regents, or justices of the United Kingdom, VoL VT., 
p. 376. As to the Lord Chancellor or Keeper of the Great Seal, note (u), P- 56, 
lost See also, generally, title Ecclesiastical Law. 

• (n) Roman Qatholio Relief, Act, 1829 (10 Geo. 4, c. 7\ s. 10), os partially 
"repealed by the Promissory Oaths Aot, 1871 (34 & 35 Viet. c. 48). 

ft) Ibid., s. 11, as partially repealed as in the preceding note. 

(p) Test Abolition Act, 1867 (30 & 31 Viet. c. 62) s. 1, as partially repealed 
by the Statute Law Revision Aot, 1893 (56 & 57 Viet. c. 14). The Acts by 1 
which the oath was required are not recited^ but the form of oath is given 
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Sdb-Sbjt. 6.— Petition. for Political Scrvicet. Boot. l. i 

38 . The Crown may, where it thinks fit, by warrant nn3er the *«*«• 
sign manual, countersigned by two or more Treasury Commissioners, 

grant to any person who has held certain political offices (a), a 
pension during life, according to the following scale:— (1) A first- 
class pension not exceeding £2,000 per annum, in respect of a 
service of" not less than four years, or its equivalent, in the offioe 
of First Lord of the Admiralty, and all other political offices 
remunerated with a yearly salary of not less than £5,000. (2) A 
second-class pension not exceeding £1,200 per annum, in respect 
of a service of not less than six years, or its equivalent, in a 
political office remunerated with a yearly salary of less than £5,000, 
and not less thau £2,000. (8) A third-class pension not exceeding 
£800 per annum, in respect of a service of not less than ten years 
in a political office remunerated with a yearly salary of less than 
£2,000, and more than £1,000 (r). 

39. Service for any time in an office of a lower class is to Persons 
count as service for one-half that time in the class next above. entitlod * 

But no person is to be entitled to a first or second-class pension 

who has not actually served two or three years in either class 
respectively. Any person who, having served for three years ip a 
lower class, has afterwards served in a higher class for such time 
as would, if served in a lower clasB, have entitled him to a pension 
in the latter, is entitled to reckon the whole of his service as if 
passed in the lower class. The time of service may be continuous, 
or at different times, and in different offices of the above classes ; 
but no pension in any class may be granted while four pensions of 
that class are subsisting; nor may more than one pension of 
whatever class be granted in the same year («). 

No office created after the 9th August, 1869, is to rank as a 
political office in either class, unless created by Act of Parliament ; 
and no addition to the salary of any political office, whether created 
before or after that date, is to ontitle such office to rank in a 
higher class unless the addition is made by authority of on Act 
of Parliament («). 

in the schedule. Nothing in the Aot is to be construed to enable any Roman 
Catholic to exercise or enjoy any civil office, franchise, or right as to which 
the taking, making, or subscribing of the declaration abolished l>y the Act was 
on the 26th July, 1867, a necessary qualification, or any other civil offioe, 
franchise, or right from which he was on that date excluded (ibid., s. 2). It 
may bo noted that the Grown is not named, and therefore not bound by 
the Aot (see Yd. VI, p. 409). It could, however, it is apprehended, take 
advantage of the Aot (see ibid'.). 

in) For the purposes of the Aot “political offices" are offioes m the civil 
servioe of the Grown which are usually neld by members of the House Of Lords 
or the House of Commons (Political Offioes Pension Act, 1889 (82 ft 83 Viot. 
o. 60), preamble). But the Act is not to apply (subject to the reservation in the 
text below) to any office in the permanent oavil servioe of the Crown, Tar in the 
royal household, nor to any legal offioe other than the offioe of Judge Advooate- 
Oeneral (ibid., a. i). 

(r) Political Dices Pension Act, 1869 (82 ft 83 Tick o, 60), ss. 2,3. 

(•) IM; a. 4. . 
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Sect. 1. 
In General. 

Suspension 
of pension. 


Application 
for pension. 


Payment. 


Wearing 
robes in 
church etc. 


Offences 
relating to 
disclosure of 
official 
information. 


Constitutional LAtf. 

40 . Where a person receiving any of the above pensions was, 
at the time of applying for the pension, or is afterwards, entitled to 
any emolument (including any salary, compensation, superannua- 
tion allowance, or pension) payable out of moneys raised by taxa- 
tion, or out of any other public revenue in any part of His 
Majesty’s dominions, or received by way of fees or otherwise, in 
respect of his holding any public office or employment in any part 
of His Majesty’s dominions, the payment of the political pension 
is, so long as ho receives the emolument, to be suspended or 
diminished, according ns the amount of the emolument is greater 
than or equal to, or is less than the amount of the political pension. 
Any person who is entitled to such emolument, either at the tiino 
of application for, or while receiving, a political pension, must forth- 
with deliver to the Treasury a declaration under his hand stating 
the nature and amount thereof (£). 

41 . The granting of political pensions being founded on a 
consideration, not only of the services performed by the individual 
to the Stato, but of the inadequacy of his privato fortune to main- 
tain his station in life, any person seeking the same must apply to 
the Treasury in writing, to which he must subscribe his name, 
and the application must contain a statement not only of the 
services performed by him, and the grounds on which the pension 
is claimed, but also a specific declaration that the amount of his 
income from other sources is so limited as to bring him within the 
above principle (a). 

42 . Pensions in respect of offices of which the salary is paid 
out of the revenues of India are to bo paid out of those revenues (/;). 
All political pensions not so payable are to bo charged upon and 
payable quarterly out of the Consolidated Fund, next in order of 
payment to, and aftor paying, or reserving sufficient to pay, all 
such sums of money as have been directed to be paid by any Acts 
prior to the 9th August, 1869, but with preference to all other charges 
thereafter to be cliargod upon tlio fund (c). 

Sub-Sect. 6.— Wearing of Official Robes, 

43 > < Any person holding any judicial or civil or corporate office 
may attend and be present at any place of public meeting for 
religious worship in England, Ireland, or Scotland, in tho robe, 
gown, or other peculiar habit of his office, or with the ousigu or 
insignia of or belonging to the sumo, and such attendance does not 
entail any forfeiture .of office or other penalty (< d ). 

Sub-SXct. 7 .— Official Secrets. 

44 . Certain offences relating to the wrongful obtaining or die- 
closing of official information are made punishable by law («). 

't) Political Offices Pension Act, 1869 (3? & 33 Viet, c. 60), s. 6. 

a) Ibid., s. 7 ; Superannuation Aot, 1834 (4 & 5 Will. 4, c. 24), s. 6. 

(ft Ibid., s. 6. 

(c Political Offices Pension Act, 1869 (32 & 33 Viet. o. 60), s. 8. 

(dt Office and Oath Act, 1867 (30 & 31 Viet. o. 76), s. 4. 

[e Namely, the Official Secrete Act, 1889 (52 & 53 Viet. o. 62> 
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45 . Any person is guilty of a misdemeanour, punishable on 9m. i. 
conviction with imprisonment with or without hard labour for Ifidensrth 
not more than one year, or by fine, or both, who for the purpose of MisdiT"* 
wrongfully obtaining information — ' meanoun. 

(1) Enters or is in any part of a place belonging to the Sovereign (/) 
being a fortress, arsenal, factory, dockyard, camp, ship, office, or 
other like place, in which part ho is not entitled to be ig ) ; or 

(2) When lawfully or unlawfully in any of the aforesaid places, 
obtains any document (/*), sketch, plan, model {ft) or knowledge of 
anything which he is not entitled to obtain, or takes without lawful 
authority any sketch or plan (i) ; or 

(8) When outside any fortress, arsenal, factory, dockyard, or camp 
belonging to the Sovereign, takes or attempts to take, without 
authority givon by or on behalf of the Sovereign, any sketch or 
plan of that fortress, arsenal, factory, dockyard, or camp ( k ) ; or 

(4) Where a person knowingly having possession of, or control 
over, any such document, sketch, plan, model, or knowledge as has 
been obtained or taken by means of any act constituting an offence 
under the Official Secrets Act, 1881), wilfully and without lawful 
authority communicates or attempts to communicate the same to 
any person to whom the same ought not, in tlio interest of the 
State, to be communicated at that timo (l) ; or 

(5) Whore a person having been intrusted in confidence by some 
officer under the Sovereign with any document, sketch, plan, model, 
or information relating to any such place as aforesaid, or to the 
naval or military affairs of the Sovereign, wilfully and in breach of 
such confidence communicates tho same, when in the interest of 
the State it ought not so to be communicated (m) ; or 

(6) Whero a person having possession of any document, sketch, 
plan, model, or information relating to any fortress, arsenal, factory, 
dockyard, camp, ship, office, or other like place belonging to the 
Sovereign, or to the naval or military affairs of the Sovereign, 
howsoever obtained or taken, wilfully communicates the same to any 
person to whom ho knows the same ought not, in the interest of 
the State, to he communicated at that lime (»). 

46 . A person is guilty of folony, punishable on conviction at Fclonfea 
the discretion of the court to penal servitude for life, or fok any 


(/) In the Act a place belonging to the Sovereign includos a place belonging 
to any dopartmout of tlio Government of tho United Kingdom, or of any of 
Uis Majosty’s possessions, though not actually vested in His Majosty (Official 
Secrets Aot, 1889 (52 & 53 Viet. o. 52), s. 8). 

M Ibid., b. 1 (1) fa) (i.). 

Ui) Document includes part of a document. Model includos design, pattern, 
and specimen. “ Sketch ” iucludes any photograph or othor mode of representa- 
tion of any place or thing (ibid., s. 8). 

(0 Ibid., b. 1 (1) (a) (iiA 

Ue) Ibid., s. 1 (1) (ft) (ii£). 

(J) lin'd., s. 1 (1) (b). Expressions referring to communications under the 
Act include any communication, whether in whole or in part, and whether the 
document, sketch, plan, model, or information itself, or the substance pr effect 
of the same only, bo communicated {ibid., s. 3)« 


(m) Ibid., e. 1 (1 
;«) Ibid., B . 1 (2 
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S*OT. 1. 

In General. 


Breaches 
of official 
trust. 


Punishment. 


term not less than five years, or to imprisonment for any term 
not exceeding two years with or without hard labour, who commits 
any act constituting a misdemeanour (o), if he intended to com- 
municate to a foreign State any information, document, sketch, 
plan, model, or knowledge obtained or taken by him, or intrusted 
to him as aforesaid, or if be communicates the same to any agent 
of a foreign State (p). 

47. Any person who by means of his holding or having held an 
office under the Sovereign (q) has lawfully or unlawfully obtained 
possession of or control over any document, sketch, plan, or model, 
or acquired any information, and at any time corruptly or contrary 
to his official duty communicates or attempts to communicate the 
same or any of them to any person to whom the same ought not in 
the interest of the State, or otherwise in the public interest, to be 
communicated at that time, is guilty of a breach of official trust (r). 

If the communication was made or attempted to be made to a 
foreign State, the official breach of trust constitutes a felony, punish- 
able on conviction (at the discretion of the court) by penal servitude 
for life, or for any term not less than five years, or to imprison- 
ment for not more than two years with or without hard labour (a). 

In any other case the breach of official trust constitutes a mis- 
demeanour, punishable on conviction by imprisonment with or 
without hard labour for a term not exceeding one year, or by fine, 
or both (t). 

48. Any person who incites or counsels or attempts to procure 
another person to commit an offence as enumerated in the fore- 
going paragraphs is guilty of a misdemeanour and punishable on 
conviction as if he had committed the offence (w). 

An indictment for conspiracy to incite, and for inciting and 
attempting to procure a person employed by persons holding a 
contract with the Government involving the duty of secrecy, must 
contain an averment that the person incited etc. has by means of 
his office either obtained possession or control over the documents, 
or has acquired the information (a). 


(o) See p. 31, ante. 

' p) Official Secrete Aot, 1889 (52 & 53 Viot. o. 52), s. 1 (3). 

a ;) “ Office under the Sovereign ” includes auy office or employment in or 
er any Government department of 'the United Kingdom, and, so far as 
regards any document sketch, plan? model, or information relating to the naval 
or military affairs of Bis Majesty, includes any office or employment in or tinder 
any Government department of any of His Majesty’s possessions (ibid., s. 8). 

(r) Ibid., s. 2 (1). The provisions of the section are to apply to a person 
holding a 4 contract with any department of tho Government of the United 
Kingdom, or with the holder of any office under die Sovereign as such holder, 
where the contract involves an obligation of secrecy; also to any person 
employed by any person or body of persons holding such a contract who is 
under a like obligation of seoreoy, as u the person holding the contract and the 
person so employed were respectively holders of an office under the Sovereign 

(, (s)‘*b 1, ( 8.2(2) (a). 
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49. Unless suspended by Order in Council as to any British & 0 *. l. 
possession, or part of the some, under the power conferred by the fiHfat&tl. 
Act ( b ), the provisions of the Official Secrets Act, 1889* apply to *** 
offences under the Act when committed in any part ol the 
dominions of the Crown or when committed by British officers or 

subjects elsewhere (c). 

50. Prosecutions for the foregoing offences are not to be Proseontion 
instituted except with the consent of the Attorney-General (d). ot 

The expenses of the prosecution of a misdemeanour under 
the Act are to be defrayed in like manner as in the case of a 
felony (e). 

An offence under the Act is not to be tried by any court of 
general or quarter sessions, nor by the sheriff court in Scotland, 
nor by any court out of the United Kingdom not having jurisdic- 
tion to try crimes involving the greatest punishment allowed by 
law (/). Special provision is made for the trial of offences com- 
mitted out of the United Kingdom (g). 

The provisions of the Criminal Law and Procedure (Ireland) 

Act, 1887, do not apply to any trial under the provisions of the 
Official Secrets Act, 1889 ( h ). 

5L The Official Secrets Act, 1889, is not to exempt any person Construction 
from any proceeding for an offence punishable at common law, or 
by military or naval law, or under any Act of Parliament other 1889 . ’ 

than the Act aforesaid, but no person may be punished twice for 
the same offence (t). 


(6) This power may be exercised (under s. 5 of the Official Secrets Act, 1889 
(52 & 63 Viet. c. 52)) as to auy British possession in which (oither on or after 
the 26th August, 1889) any law made by the legislature of the some appears 
to the Grown to be of the like effect as those contained in the Official Secrets 
Act, 1889 (52 & 53 Viet o. 52), so long os such law continues in force there 
aud no longer. The Order is to have effect as if enacted by the Official Seorets 
Act, 1889 (52 & 63 Viet. c. 52). The suspension is not to extend to the holder of 
an offioo under the Crown not appointed by the governor of the possession, 
British possession moans any part of tho British dominions not within the 
United Kingdom (ibid., s. 6). 

(c) Ibid., as. 5, 6 (1). 

(d) Ibid., a. 7 (1). “ Attorney -General ” means the Attorney or Sblicitor 

General for England or for Ireland respectively, and as to Scotland the Lord 
Advocate. As to prosecutions in any court out of tho United Kingdom, the 
person who in that court is Atfcomey-GeneraL or exercises tho like functions as 
the Attorney-General in England (ibid., s. 7 (2) ). See, generally, title CanfiNAli 
Law amd Procedure. 

(eVIbid., s. 4. 

(/) Ibid., s. 6 (3). 

(o) By s. 6 (2), ibid., namely, if the offence is alleged to have been committed 
out of the United Kingdom it may be tried and determined in any competent 

_ 1a TTaI UT Tkvi jtJ.fi mi man \ iti fba tiIooa 


ffigers), is to apply as if the offence were mentioned therein and 
Criminal Court ana the High Court possessed the jurisdiction given 
Act to the Court of King's Bench (ibid.), 
h) Ibid., s. 6 (4). 

0 Ibid., s.9. 
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Constitutional Law. 


Sect, 1 
Tbe 

Ministry 
and the 
Cabinet. 

The Trime 
Minister. ' 


Sect. 2 . — The Minuti'y and the Cabinet 
Sub-Sect. 1. — Formation of the Ministry. 

62. Upon the dismissal or resignation of an existing ministry (&), 
under the recognised constitutional practice the Sovereign sum- 
mons to his presence tho person whom he may consider most 
fitted for tho purpose, and requests him to undertake the task of 
nominating the new ministry. Upon acceptance of this commis- 
sion, and kissing tho King’s hands, tho person so chosen becomes 
known as the Prime Minister or Promior, but his retention of that 
post is in practice dependent, in the first place, upon his ability 
to form a ministry (l). 

Though nominally the Sovereign is unfettered in the choice 
of his ministers, and may summon whom he pleases to fill the 
office of Prime Minister, yet, owing to the dependence of the execu- 
tive upon the support of the House of Commons (m), the choice of 
the Sovereign, except in unusual cases, is in practice restricted 
to one or other of the norsons recognised by Parliament as the 
lenders of the party which commands a majority in the Houso of 
Commons (u). But, whether this rule is adhered to or not, it is 
generally conceded that tho ministers of tho Crown are, under tho 
established usage, entitled to a fair trial, at least until it becomes 
clear that they are unable to obtain that support in tho House of 
Commons which is necessary to enable them to carry on the 
executive government (o). And even where it is obvious that the 


(£) As to tho dismissal or rotiroment of ministries gonerally, see pp. 49 et seq. t 
post. 

(/) E.fj., Lord Granville failed to form a ministry in 1859 (see Political History 
o! England, Vol. XII., 174 . 

(m) Though nominally the Crown has tho freo ehoico of tho Premier (see per 
Sir II. Peel, Parliamentary Debates, 3id series, Vol. LXXXT1I., 1001, and Parlia- 
mentary History, Vol. XXXV., 9(50, 902 ; and per Sir William Grant, Par- 
liamentary Debates, Vol. IX., 47-1), in practice tlio choice is limited to the person 
trusted by the majority of tho Houso of Commons. The necossity for this clioico 
is imposed upon the Crown by tho power of Parliament to defoat tho practical 
administration of public government by cutting off supplies (so© Vol. VI., p. 383). 
Tho Houso of Commons has, it is said, tho right of advising the Sovereign os to 
the unfitness of tho ministry, or in case of urgency, but not so as to render the 
Sovereign accountable for the choice of ministers (see per Lord Selkirk, Parlia- 
mentary Debates, Vol. IX., 377 ; per Mr. Canning, Parliamentary Debates, 
Vol. X'XIH., 2C7). As to addresses urging tho uppointmont of a strong and 
efficient ministry, or indicating tho character of a ministry doeired by tho House, 
see note (e), p. 35, post). 

(») There may be cases whore the person to bo selected is not obvious, as 
whore there are two or moro loading members of the same party, one of whom 
will not work under the other Lord Palmerston and Lord John Bussell in 
1859, when Lord Granville was selected, though on his failure to form a 
ministry the post of Premier was eventually filled by Lord Palmerston (see 
Political History of England, Vol. XII., 174] ). In cases where the lines of 
division are vague, or majorities small, ooolitions are sometimes resorted to 
(e.g., the Whigs and Peelitos under Lord Aberdeen in 1852). 

(o) When Pitt was called to office in 1783 by George HI., he had the con- 
fidence of the King and of tho House of Lords, hut not of the majority of the 
House of Commons. In 1801, when George HI. replaced Pitt by Addington 
contrary to the wishes of the majority in the Commons, it was reoognised 
that the King has the sole right of appointing ministers, and that the latter 
are entitled at the outset to the constitutional confidence of the House. 
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ministry do not command the confidence of the House of Commons, Sot. a. 
it is customary for the latter to extend such support by granting The . 
supplies, or otherwise, as may be necessary to enable the executive Wiufetry 
government of the country to be carried on in a manner becoming 
to the dignity of the nation until the sense of the electorate can CaMne L 
conveniently be taken upon a dissolution, or until a new ministry 
can be formed which commands the requisite majority (a). 

No stated rule exists as to the time which may elapse between 
the dissolution of an existing ministry and the appointment of 
a new one. But the royal summons to the new Prime Minister 
is invariably made within the space of a few days (b), and any 
unreasonable delay on the part of the Crown is viewed unfavourably 
by Parliament (c). 

53. Acceptance of the post of Prime Minister entitles the status of tho 
holder to place and precedence next after the Archbishop of Minister. 

York (d), but not to any special salary (e). The office is not recog- 
nised in terms either by the common or statute law, nor does it 
entail any specific legal duties, privileges, or disabilities (/). By 

(a) Wbon tho Government is in a minority, dissolution or resignation is tho 
recognised procedure, hut in the case of dissolution, which tho ministry havo au 
undoubted right to adviso (see per Lord Palmerston, Parliamentary Debates^ 

3rd serios, Vol. CLIII., Ml 3), tho Housoof CommoiiB must make itself a party to 
tho transaction by accelorating proceedings, and concurring in temporary 
measures, so as not to render that course inconvoniont (ibid., 1310—1311). 

(5) According to Todd, changos of ministry under ordinary circumstances 
should bo effected within a weok (Todd, Parliamentary Govornmont, Vol. I., 

J ). 216). Hut (scjnhle) no definito time can bo laid down, provided tho Sovereign 
ioes not dolay unnecossarily. 

(c) Upon various occasions whore delay lias occurred, Parliament has taken 
measures to address tho Sovereign, requesting him to form a strong and efficient 
ministry, or indicating tho oharactcr of the ministry desired by tho House of 
Commons. 

(d) This rank was conferred upon tho then existing Prime Minister, and all 
future Prirno Ministers by royal warrant of 2nd December, 1903 (sco tho 
London Gazette of that date). Tho warrant is noticeable as containing an 
official recognition of tho office of Prime Minister. Tho only earlier official 
reference appears to be tho Treaty of Berlin, in which Lord Beaconsfield 
described hnnsolf ns lVimo Minister (sco Anson, Luw and Custom of tho 
Constitution, 3rd ed., Vol. II., 127). . • 

(e) As First Lord of tho Treasury (see noto (t), p. 30, post) ho, however, draws 
a salary of £5,000 per annum. Tho office of Lord Privy Seal, which is sometimes 
held by him, is now unsalaried. Tho Prime Minister also enjoys tho use of 
tho official residence in Downing Stroet. 

(/) Tho occurrence of tho terra ‘ 1 first ” or ‘ 1 Prirao ” Minister is to bo found os 
early as the Tudor period, though, owing to tho greater ascendency of the Crown, 
his position and powers differed widely from those of the Prime Minister of tho 
present day (see Todd, Parliamentary Government, Vol. II., 119). As at present 
understood, his office originated with, and was rendered necessary by, tho 
absence of the Sing at meetings of the Cabinet, and consequent non-participa- 
tion in the oonduct of public affairs, which dates from the acoession of George I. 

(see ibid., Vol. II., 120, and as to the withdrawal of the Sing from the Cabinet, 
note (e) t p. 45, post). Under William HI. there was usually a “ chief adviser ” 
of the Crown on matters of administration and legislation, out the Sing himself 
was the actual head of his ministries, and the only bond of union between*their 
members (Macaulay, History of England, Vol. HI., 13, 538; Vol. TV., 443; 

JTodd, Parliamentary Government, Vol. II., p. 120) . The oaoendency of Walpole, 
who satin the House of Commons as First Lord of the Treasury from 1715 to 
1717, and from 1721 to 1742, is the first real illustration of the position occupied 
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sbot. 9. conventional usage, however, the Prime Minister is invariably a 
The member either of the House of Commons or of the House of 
Ministry Lords (g), and a Privy Councillor (h), and usually holds the office of 
jwdthe First Lord of the Treasury, or one or other of the more important 
executive offices (i). Moreover, his special duties and privileges, 
and his relations with the Crown, the Cabinet, and Parliament, 
are sufficiently clearly defined by recognised usage and practice (k) f 

The Ministry. 54. Under the established usage the Prime Minister is entitled 
to choose his colleagues who compose the ministry (l), and he 
accordingly submits their names for approval to the Crown. 


by a modern Prime Minister, though the title was resented by him (ibid., 119, 
120 ; Macaulay, History of England, Vol. III., 13 ; Parliamentary History, 
Vol. XI., 1287, note), aud, owing to the dislike occasioned by his personal 
ascendenoy, attempts were made to dismiss him by an address to the Crown and 
by impeachment, which, however, fuiled (see Parliamentary History, Vol. XX, 
1083, 1126, 1216, 1303; Mahon, History of England, Vol. III., 101—166). As 
to the protest recorded in the Lords on tho same occasion that “ a sole or even 
a first minister is unknown to tho law of Britain,” soe Parliamentary History, 
Vol. XI., 1215. The conduct of the administration with reference to the wishes 
of the House of Commons originated with Walpole, but the general acceptance 
of the Premier’s status and position as at present understood dates from the 
leadership of Pitt in 1783 (Todd, Parliamentary Government in England, Vol. II., 
119, 120). Tho term “ Prime Minister” and the office itself ore still unrecog- 
nised by Bubst&ntivo law (iMd., Vol. IL, 139), and it has been said that their 
recognition in an Act of Parliament would he unconstitutional (per Lord 
Lansdowne in 1829, ibid.). The term “ Prime Minister ” in its more modem 
sense is said to occur first in the writings of Swift, temp. Anne (see Anson, Law 
and Custom of the Constitution, 3rd ed., Vol. IL, 114), and now the Warrant of 
1905 (see note (d) on p. 35) may be regardod as officially recognising the use of 
the terra. 

(g) The person selected is preferably a member of the House of Commons as 
being more in touch with his colleagues and with the House of Commons itself. 
But numerous instances have occurred whore the person obviously recognised 
as tho leader of tho predominant party in the Commons was a member of the 
House of Lords, and was selected by the Crown to form a Ministry, e.g.. Lord 
Derby, 1852, 1868, I860 ; Lord Aberdeen, 1852 ; Lord Bussell, 1865 ; Lord 
Salisbury, 1885, 1886, 1895; Lord Bosobery, 1894, 

(A) All members of the Cabinet are invariably Privy Councillors (see p. 43, poet). 

(*) The Prime Minister is now usually First Lord of tho Treasury, and some- 
times Lord Privy Seal, though the offioes vary, e.g., Mr. Gladstone, 1892-4, 
Mr. Balfour, 1902, First Lord of the Treasury and Lord Privy Seal ; Mr. Balfour, 
1903, First Lord of the Treasury ; Sir EC. Campbell-Bannerman, 1905, Mr. 
Asquith, 1908, First Lord of the Treasury ; Lord Boaebery, 1894-5, First 
Lord of the Treasury and Lord President of the Council. The duties of these 
offices being for the most part nominal; the Prime Minister can devote all his 
time and energies to party and parliamentary duties. Where the Premier is a 
member of the House of .Lords, one of the more arduous posts is sometimes 
filled by him, e.g.. Lord Salisbury, 1835, 1886, 1895, filled the offioe of Foreign 
Secretary (as to the second Salisbury Cabinet, from 1886 to 1892, succeeding 
to that office on the resignation of Lord Iddesleigh in December, 1886). The 
offioe of First Lord of the Treasury has usually been associated with that of 
Prime Minister sinoo 1806 (Todd, Parliamentary Government, vol. IX., 140). 

(k) See, as to these, pp. 37 et aeq., poet. 

(l) The recognition of this doctrine has been gradual. Under the Stuarts, 
and even after 1688 under William HI., ministers were chosen arbitrarily by 
the Sovereign. Under the first two Georges (1721 — 1742) Walpole was enabled 
to choose ms colleagues owing to his personal ascendency, but the principle of 
free choice by the Premier was not recognised (see Todd, Parliamentary 
Government, Vol. II., 119, 120). During' the reigns of the Best three George* 
the Whigs claimed both the nomination of the Prime Minister and to limit \ be/ 
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Eidepk in the case of coalition, ministries, when, owing to 
the break-up of political parMsg/tt^ selection of persons whose 
views are identical with regard to stiwe national question of ‘para- 
mount importance, irrespective of their views upon minor questions 
and of the ordinary lines of party division* is the only means of 
forming a coherent administration (ffi), the names of the persons so 
submitted by the Prime Minister aria chosen by him from amongst 
the adherents qf the political party of which he is the central figure, 
and for whose policy ne is principally responsible. 


M*.*. 



MM. 


55. With the Prime Minister the persons so selected fill the Principal 
following offices : (1) Cabinet officers : * the Lord High Chancellor g®?*™ ot 
of Great Britain (n); *the Prime Minister; *the First Lord of state * 
the Treasury; *tho Lord President of the Privy Council; * the 
Lord Privy Seal; *the First Lord of the Admiralty. His 
Majesty’s principal Secretaries of State (o), namely: * the Home 
Secretary; *the Foreign Secretary; *tbe Secretary of State for 
War; *the Colonial Secretary; * the Secretary of State for 
India; **the Chief Secretary for Ireland (p); *the Chancellor 
of the Exchequer; * the Chancellor of the Duchy of Lancaster; 

♦the Secretary for Scotland; **tlie Postmaster-General; * the 
President of the Board of Trade; * the President of the Local 
Government Board ; ♦* the President of the Board o! Agriculture 
and Fisheries ; * the President of the Board of Education ; ♦* the 
First Commissioner of Works and Public Buildings. Sometimes 
included in the Cabinet (?) : the Lord Chancellor of Ireland and 
the Lord Lieutenant of Ireland. 


right of nominating a portion of his various ministries, e.g., Lord Thurlow 
as Lord Chancellor in 1782 (Parliamentary Debates, Vol. XXIII., 413), who 
continued a member owing to the Xing’s favour until 1792 (Campbell, Lives 
of the Chancellors, 4th ed., Vol. VII., 267), but did not interfere with Pitt’s 
administration, though on some occasions he expressed strong disapproval of 
the selection of members (Todd, Parliamentary Government, Vol. I., 218, 219). 
After the Beform Aot of 1832 (Representation of the People Act, 1832 (2 & 3 
Will 4, c. 45)), the principle of choice of colleagues by the Premier became 


recognised witn Hu* itobert reel's administration m ism (tout., aiyj. 

(m) Coalitions have usually been regarded with popular suspicion and distrust, 
and are now politically recognised as justifiable only under peculiar and excep- 
tional oiroumstances, as for carrying out some measure or undertaking of 
national concern upon which men of ell parties are agreed (Todd, Parliamentary 




(») The offices marked * are now held by Cabinet ministers, and are under 
the recent practice usually included. 

(o) Officers marked ** are in the present Cabinet, but have not been invariably 

in modern Cabinets. 

(p) The Chief Secretory for Ireland appears to be usually excluded when the 
Lora Lieutenant is a member, and vice vend, e.g., the first and third Salisbury 
Cabinets, 1885-6 (portion of the period) and 1895—1002 (see Potttfrbl History 
of Engtsttd, Vol. xrr., Appendix HA 

(?)l?or a list of the more recent Cabinets, see Political History of Enffiand, 
Vol. XU., Appendix EL The appointment of persons holding the office ot 
archbishop. dommander-in-Ohief (now abolished), or Lord Chief Justice, to he 
Cabinet ministers, is now clearly recognised as unconstitutional, though in the 
earlier period of Cabinet history they have occasionally been included. Thus, 
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Sjcot, s. (2) Members of the ministry not in the Cabinet : Admiralty—* 
The First Sea Lord ; Second SeaJSbrd ; Third Sea Lord ; Fourth Sea 

Ministry Lord; Civil Lord. Army CSSmcil— first military member, Chief 
of the General Staff ; second military member, Adjutant-General 
uanmet. 0 f the Forces; thirfcmilitary member, QuartermaBter-General; 
other officers fourth military member, Master-General of Ordnance ; civil 
of State; member, Parliamentary Undersecretary of State; finance member, 
Financial Secretary. Undersecretaries of State to the Home 
Office, Foreign Office, War Office, Colonial Office, India Office, Board 
of Trade, Local Government Board, and Board of Education. Lords 
of the Treasury — three Junior Lords ; Junior Lord unpaid (r). Par- 
liamentary Secretaries to the Treasury, Board of Education, Admi- 
ralty, Board of Trade, and Local Government Board ; the Paymaster 
General. Law officers of the Crown : England — tho Attorney-General ; 
the Solicitor-General. Scotland — the Lord Advocate; the Solicitor- 
General. Ireland — the Attorney-General ; the Solicitor-General. 


Retirement of 
officers on 
change of 
ministry. 


56. In addition to tho above members of the ministry properly 
so called, it is usual for tho more important officers of the Household 
to retire on a change of ministry (a) ; but it is not cuBtom&ry for 
ambassadors and colonial governors, as to whom some fixity of 
tenure is desirable, to vacate their posts upon a change of govern- 
ment. Where such an officer has become pledged to pursue a 
certain lino of policy, the Foreign Secretary will naturally consult 
with him to ascertain whether he is able to change his views (6). 


the Archbishop of Canterbury was a member of Walpole’s administration under 
Goorgo IT., though not of tho “interior council” (seo Todd, Parliamentary 
Government, Vol. II., 100), and the Commandor-in-Chief, General Conway, was 
a member of tho Cabinet in 1770, and in 1782 (ibid., 154). Lord Hardwicko in 
1757 (for a period of four mouths) and Lord Mansfield both sat in tho Cabinet 
us Lord Chief Justices (see ibid., 157), whilst in 1N06 Lord Chief Justice Ellon- 
borough was mado Lord President of tho Council, with a seat in the Cabinet, by 
Lord Grenville. On tho latter occasion resolutions wore proposed in both 
Houses to tho effect that it is highly expedient that tho functions of a minister 
of state and a common law judge should ho kept separate (see Commons' 
Journal, Vol. LXI., p. 76, 3rd March, 1806; Lords' Journal, Vol. XLV., 
p. 482, 3rd March, 1806). Theso resolutions were rejected, but it is now rocog- 
uisod that such appointments are opon to grave constitutional objections (see 
Maj*, Constitutional History, Yol. I., 103 ; Todd, Parliamentary Government, 
Vol. II., 109; 1 Bl. Com., 14th od., 269). 

(r) This post was created under statutory authority (Consolidated Fund Act, 
1816 (06 Geo. 3, o. 96), s. 14), by which His Majesty is empowered to appoint 
two Commissioners to sit and act os such in addition to the number which 
might on the 1st July, 1816, ho appointed to that office, tho yearly salary of 
each of the additional Commissioners not to exceed that received by each of 
the said Commissioners. Whilst unpaid the holder of the office (uot being an 
office of ’profit) is not debarred from sitting in tho House of Commons ; but if 
salaried, the holder would be barred, semUe, under the Succession to the Crown 
Act, 1707 (6 Ann. c. 41 ; o. 7, Buff.) (see p, 41, post). Deputies and clerks of the 
Treasury, except the Commissioners of the Treasury, the secretaries of the 
Treasury and of the Chancellor of the Exchequer, are expressly debarred from 
sitting in the House of Commons (House of Commons Disabilities Act, 1801 
(41 Geo. 3, o. 52), s. 4 ; and see title Parlument). 

(a) See as to these, p. 106, post. 

(&) See Parliamentary Debates, 3rd series, Yol. CLXIX., 1040. Foreign policy 
being more or less continuous, it is not difficult for such officers to perform 
their duties under a new administration. 
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Sub-Sect. 2.— General Bt^ie of the Ministry. Ebot. S. 

57. The manner in which individual ministers are appointed 

by the Crown differs as to the various offices (c), but it is and the 

customary for the members of a new administration to assemble Cabinet, 
at a meeting of the Privy Council held for tl»t purpose, when, after tt 
being introduced to the Sovereign,- the seals and symbols relating offiSstcre. 
to the various offices (d) are handgl to them, and their accept- 
ance of office is indicated by kissing^ne King’s hands (c). Certain 
of their number are also required to tako the official oath as soon 
as may be after appointment (/). 

Except where the official salaries are charged directly upon the 
Consolidated Fund, as in the case of the Lord Chancellor (g), the 
remuneration for the various ministerial offices is voted annually 
in the Estimates, and is therefore subject to criticism, variation, 
or disallowance by Parliament (h). 

58. Apart from the members of the Cabinet (t), four of the Need not be 
principal Secretaries of State ( k ), and the various parliamentary in p “ rlia “ 
secretaries and under- secretaries (Z), who are by recognised usage mcnt * 
selected from the House of Commons or the House of Lords, 


1 c) Soo pp. 19 d seq., ante. * 

if) IS. a., tho Groat Seal, Privy, Exchequer, and secretarial seals. 
e) Todd, Parliamentary Government, Vol. It., 228. 

/) See p. 24, ante, ana noto (/), ibid. 

g) Kg., the Lord Chancellor, who receives £0,000 por annum in this manner, 
whilst £4,000 in addition is homo on tho voto for House of Lords offices (see 
note (o), p. 57, post). This appears to he tho only case of a ministerial salary 
not included in tho Estimates. 

(h) In 1800 a soloct commit toe of tho House of Commons sat to inquire into 
official salaries, and certain of them remuin at tho amounts thon recommended 
(soo Poport of tho Select Committco on Official Salaries, Parliamentary Papers, 
1850, Vol. XV.). 

(*) See p. 43, post, and tho oxceplion thoro noted. 

(A) Not more than four of tho principal Secretaries of Stato, nor more than 
four of their uudor-Socrotaries, may sit in the nouse of Commons at tho samo 
time (Government of India Act, 1858 (21 & 22 Viet. c. 10G), s. 4). If, when four 
imdor-Socretaries aro so sitting, any othqr member of tho Uouso of Commons 
accept tho office of under-Secretary of Stato, his election becomes void and anew 
writ must bo issued. The poison whose election is avoided, and any person not 
boing a member who holds the offico of principal or under-Secretary of State, is 
incapable of being elected or of sitting whilst he holds such offico, and four 
other principal or undcr-Secretories, in either case, are sitting, but no longer. 
If at a general election more than the authorised number of principal or under 
Secretaries are elected, the election is not invalidated, but no one of them may 
sit or voto until the number of those holding similar offices is reduced by 
death, resignation, or otherwise to the number roquired by law. Sitting or 
voting in contravention of these provisions rendors tho person liable to a fine 
not exceeding £500 for every day he sits or votes (House of Commons 
Vacation of Seats Act, 1864 (27 ft 28 Viot. c. 34), ss. 1, 2). Similar provisions 
are to apply in any other case whore the number of persons holding any office, 
who may also sit and voto, is limited by statute (ibid., s. 3). The number of 
Admiralty Commissioners who may sit is limited to five (Admiralty Aot, 1832, 
2 ft 3 Will. 4, c. 40, s. 1). 

(Z) Four of the under-Secretaries of State only may sit in the House of 
Commons (see last note) ; but otherwise under-Secretaries aro not debarred 
from sitting in Parliament (Todd, Parliamentary Government, Vol. II., 256, 
citing 2 Hatsoll, Precedents of Parliament, 51, 01, note). 

ILL - -VII, 


4 ? 
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Sect. 2. 
The 

Ministry 
and the 
Cabinet. 

Effect of 
acceptance of 
office of profit 
under Grown. 


4 

members o! the ministry are not necessarily members o! either 
House of Parliament ( m ). 

59. If any person being chosen a member of the House of 
Commons accepts any office of profit from the Crown whilst he 
continues a member, his election is void, and a new writ iB to issue 
for a now election as if he were dead. He is, however, capable of 
being again elected as if his previous election had not been 
avoided (a). This provision is generally accepted as being applicable 
only to such offices as are in the immediate patronage of the 
Crown (ft), and though in terms it applies to any office of profit held 
under the Crown, whether created bofore or after the 25th October, 
1705, in effect its operation is generally concedod to be limited to 
offices created prior to that date (c), unloss oxpressly exempted from 
its operation (d). 

Where, however, a person has been returned a member of 
Parliament since the acceptance by him of certain specified 
offices, the subsequent acceptance by him from the Crown of any 
other or others of such specified offices in lieu of and in succes- 
sion to that or those formerly hold by him does not vacate the 
Beat ( e ). 


(m) Acceptance of offico in some coses disqualifies a person from being a 
member of the House of Commons eitlior absolutely, or until be has been 
re-olectcd after such acceptance. For such disqualifications soo (in addition 
to the following notes) Succession to the Crown Act, 1707 (6 Ann. c. 41 ; 
c. 7, Buff.), ss 25, 28; Crown Pensioners Disqualification Act, 1715 (1 Geo. 1, 
stat. 2, o. 66), ss. 1, 2; lingers on Flections, 18th od. f VoL II., p. 12 ; and, 
generally, title Pauli ah ext. 

(«) Succession to the Crown Act, 1707 (6 Ann. c. 41 ; c. 7, Buff.), s. 25. 

\b) See Bogers on Elections, 8lh ed., Vol. If., p. 11. 

(c) If its effect were not so limited it would operate as a partial repeal of 
B. 24, by which all persons holding now offices of profit aro debarred from 
sitting. Seo llogers on Elections, Vol. II., p. 11, and title Parliament. 

(d) The olfice of Paymaster General is not a now offieo (Paymaster General 
Act, 1835 (5 & 6 Will. 4, o. 35), s. 6), and if a porson ho a member of the House 
of Commons before becoming Paymaster Oonoral, accoptanco of the office does 
not vacate his seat (Court of Chancery (Funds) Act, 1872 (35 & 36 Viet. c. 44), 
s. 4). See also title Parliament as to the oxompted offices. 

(a) Under the Bopresentation of the People Act, 1867 (30 & 31 Viet. o. 102), 
s. 52, Sohed. H, these offices are : — Lord High Treasurer, Commissioners of the 
Treasury, Prosident of the Privy Council, Comptroller, Treasurer, anu Vioe- 
Chamberlain of His Majesty’s Household, Equerry or Groom-in-Waiting on His 
Majosty, any Principal Secrotary of State, Chancollor (Under Treasurer is also 
given in the Act) of the Exchequer, Paymaster-General (but see note (d), 
supra), Postmaster-General, Lord High Admiral and Commissioners for executing 
his office, Commissioner of Works and Publio Buildings, President of the 
Board of Trade (given in the Act as President of the Committee of Privy Council 
for Trade and Plantations), “Chief Seoroltuy for Ireland, Commissioner for 
Administering the Poor Law Belief Acts in England (now the President of the 
Local Government Board ; seo the Local Government Botfrd Act, 1871 (34 & 35 
Viet. c. 70), s. 4), Chancellor of the Duohy of Lancaster, Judge Advocate- 
General, Attorney and -Solicitor General for England, and for Ireland, Lord 
Advocate and Solicitor- General for Scotland. _ Add the President of the Board 
of Agriculture and Fisheries (Board of Agriculture Act, 1880 (62 & 53 Viet, 
c. 30), s. 8 (1) ), and the President of the Board of Education (Board of Education 
Act, 1899 (62 & 63 Viet. o. 33), s. 8 (1) ). The Vice-President of the Com- 
mittee of, Council on Education was included in Sched. H above, but that office 
has been abolished, and one of the Secretaries of the Board of Education is not 
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60. New offices may, in general, be created bv the Crown as the 
requirements of the public sendee demand (/) ; but where a charge 
upon the public funds is thereby entailed the sanction of Parlia- 
ment, either express or implied, is required (g). 

Where commissioners are appointed for executing any office their 
numbers (in the absence of statutory authority (ft) ) may not be 
increased beyond the numbers existing prior to the commencement 
of the session in which the Succession to the Crown Act, 1707, was 
passed (i). 

61. All members of the ministry hold their offices at the pleasure 
of the Crown, and are dismissible without cause assigned (ft), and, 
under the recognised usage, the whole ministry retires from office 
collectively with the Cabinet upon a change of Government, when 
the various offices are placed at the disposal of the now Prime 
Minister (Z). 

Sub-Sect. 3.— The Cabinet, 

62. The smaller body of ministers who form the advisory 
council of the Crown and by whom the general policy of the 
executive, as also of the more important legislative measures 
introduced by the predominant party in the House of Commons, 
is decided, is known as the " Cabinet.” This body is not recog- 
nised in terms either by the common or statute law ; and jbhe 
rules which regulate its formation, and its relations, when formed, 
with the Crown, Parliament, und the Prime Minister, depend 
upon tho conventional , usages which have sprung into existence 
since 1688 (m), and which have now for the most part become 


by reason of bis office to bo incapable of election to or voting in tho House of 
dommons (Board of Education Act. 1890 (02 & 03 Viet. o. 33), ss. 1 (3), 8 (2)). 
The provision as to the offices in Schcd. II abovo is also repeated in tne Repre- 
sentation of tho Peoplo (Scotland) and (Ireland) Acts, 1868 (31 & 32 Viet. c. 48, 
s. 61 ; 31 & 32 Viet. c. 49. s. 11). 

(/) See Vol. VI., p. 387. 


y) See Vol. VI., |». 380. 


Hi) By tho Consolidated Fund Act, 1816 (66 Geo. 3, c. 98), s. 14, two 
additional Treasury Commissioners wore authorised to be appointed, and to sit and 
act as suck in addition to the number then (1st July, 1816) lawfully authorised, 
with a yeariv salary not exceeding that received by the then commissioners, 
notwithstanding anything to the contrary contained in the Succession to tho 
Grown. Act, 1707 (6 Ann. o. 41 ; c. 7, Ruff.). As to the present appointment of 
an unpaid commissioner, seo note (r), p. 38, ante. 

V) Succession to tho Grown Act, 1707 (0 Ann. o. 41 ; c. 7, Ruff.), s. 26. 
i ft) As to the tenure of offioo of executive officors genorally, seo p. 22, ante , 

'i) Todd, Parliamentary Government, Vol. II., 164. As to the origin of tbit 
practico, see note ( ;>), p. 42, poet. 

(in) The Cabinet is a term still unknown to the law and unrecognised by any 
Act of Parliament (see Hallam, Constitutional History, Vol. HI., 253 ; Macaulay, 
History of England, Vol. I., 211, 220 ; Todd, Parliamentary Government, 
Vol. it, 141). The Houso of Commons refused to allow the term Cabinet 
Council to appear in an address to tho Crown in 1711 (see Parliamentary 
History, Vol. Vi., 972), and in 1861 tho recommendation of a Committee of the 
House of Commons to give Cabinet ministers a right of priority in passing to 
the House of Lords when summoned by the latter was not approved by the 
Commons, because such functionaries were unknown to the constitution, and 
possessed no legal status os such (see Parliamentary Debates, 3rd series, 
VoL CXVHL, 1927, 1939—47, 1960 ; Todd, Parliamentary Government, 
Vol II , 141). Under Charles 1. a tendency on the part of the Crown to consult 
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Sn». 2 . settled constitutional principles, subject to the modifications 

The rendered necessary by time and circumstances, or by actual changes 

in existing executive or legislative institutions («). 

and the 

Cabinet. 63. The choice of the persons who are to comprise the Cabinet 
Composition rGsts with the Prime Minister (o), and, though no legal restriction 

of the ' as to their numbers or qualifications exists, the status of Cabinet 

Cabinet. ministers is, under the modern practice, usually confined to the 

holders of some twenty-ono offices, including that of Prime 
Minister (p). Persons not holding any office have, however, 


with tho more important members of tho Privy Council first appoared, and tho 
group of ministers selected indiscriminately by tho Sovereign were known as the 
Junto, and undor Charles II., in 1071, as tho Cabal (from tho initials of tho five 
privy councillors, Clifford, Arlington, Buckingham, Ashley, mid Lauderdale), and 
later as tho Cabinet (bocause tho niembors met secrotly in the King's closet), 
which wore all torms of reproach (see llullam, Constitutional History, Vol. II., 
005 ; Todd, Parliamentary Government, Vol. II., 115). The system was viewed 
unfavourably by Parliament owing to tho uncertainty as to tho persons from 
whom advice was sought, and tho difficulty of fixing responsibility, and undor 
William III. clauses were inserted in tho Act of Settlement, 1700 (12 & 13 
Will. 3, c. 2), directing that consultative functions should be rostered to tho 
Privy Council, and (in order to fix responsibility) that all resolutions come to 
thoro should be signed by tho members present. Tlicso provisions woro repealed 
boforo tho Act cumo into forco (statnto (170.*) 4 & 5 Ann. c. 20, ss. 27, 28; 4 
Ann. c. 8, sh. 2-1, 25, lluff.), sinco it was recognised that thoir effect would 
be completely to sover the executive from Parliament. Provision was, howover, 
subsequently made, preventing holders of offices created alter tho 25th October, 
1705, from serving in Parliament, and vacating the seats of members accepting 
any of tho oldor offices of profit, though tho latter were to he eligiblo for 
ro-eloction (Succession to tho Crown Act, 1707 (6 Ami. c. 41 ; c. 7, Ruff.) ). 
Theso pro visions aro still in forco (soo p. 40, ante). Tho subsequent develop- 
monts of tho Cabinet are duo principally to tho withdrawal of tho Crown from 
mootings of tho Cabinet under Georgo I., owing to that Sovereign’s ignorance 
of the English languago and customs, as idso his lack of interest in thorn (see 
note (#■), p. 45, jpM<), and the complete establishment of party government after 
tho Reform Act (Representation of tho People Act, 1832 (2 & 3 Will. 4, c. 45)). 

(n) It will bo noted that under tho common law rule a particular custom 
must be immemorial (l Bl. Coin., 14fh cd., 7G, 77), legal memory commencing 
from the beginning of tho roign of Kichurd I. ( an . 1189) ; and that consequently, 
so long as this rule romains law, the constitutional doctrines relating to the 
Cabinot can never bocome luw unless placed upon a statutory basis, the Cabinet 
dating its origin from 1688. It may, however, be said that tno decisions airivod 
at in Parliament us to tho constitutionality or otherwise of particular measures 
or Acts aro as cogent and binding in the conduct of political affairs, as are legal 
decisions in ordinary conduct. It may also bo said that the principles to bo 
found embodied in historical precedents have become as firmly settled as tho 
principles of tho common law itself. 

(o) See p. 36, ante, as to the choice of tho ministry generally. 

( p) IP or theso offices, see p. 37, ante. The present practice is the rosult of an 
evolutionary progress * sinco 1688. Prom 1688 to 1788 the Government was 
mainly conducted by independent departments, subject to tho general superin- 
tendence of tho Crown (Macaulay, History of England, Vol. III., 14). Informal 
meetings of the moro influential ministers were, however, held, and under Anno 
the Cabinet met weekly, the Queen being generally present (Campbell, Lives of 
the Chancellors, 4th ed., Vol. V., 249). The number of regular or efficient 
Cabinet ministers was originally much smaller than at present, varying from six 
or soven members in tho reign of Georgo I. to fifteen or sixteen members in 
tho middle of tho nineteenth contury (see Todd, Parliamentary Government, 
Vol. II., 151, 152). Whilst the Cabinet was in an evolutionary state, howover, 
there was a larger outer circle of ministers who were occasionally summoned, 
and in 1782 there appear to have been throe grades— (1) the ordinary Cabinet 
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occasionally boon included in the Cabinet (q), and this practice Baer, s. 
appears to have been recognised by Parliament (r) . Persons may also The 
be summonod to attend Cabinet meetings for particular purposes, Mhdsftff 
though not included in the number of Cabinet ministers («). wdtiw 

Resignation of office on the part of a Cabinet minister is generally Cabinet, 

understood to involve retirement from the Cabinet, unless he be 
specially summoned to attend ( t ). 

Cabinet ministers are, moreovor, invariably members of the Privy 
Council, and must, it seems, be bound by a privy councillor’s oath 
before they can enter the Cabinet (a). They are also, under the 
established usage, members either of the House of Commons or the 
House of Lords (b). 

The members composing the Cabinet are well known, but no 
legal record is kept of their names (c). 


with no substantive authority ; (2) tho Cabinet with circulation, namely, members 
intrusted with keys of tho Cabinet boxes in which foreign despatches and other 
documents were sont round for puiusal ; (3) tho Cabinet with circulation of 
documents, and tho power of ordering private lottors to be opened, which is 
ordinarily confined to Secretaries of State (see Todd, Parliamentary Govern- 
ment, Vol. II., 118). Eventually tlio outer circlo dropped oJF, and the inner or 
efficient Cabinet only remained, though somowhut increased in numbers. The 
tondoncy of modern Cabinots apjKiars to bo towards increoso of numbers. 

(</) Numerous instances of this practice are to lie found, e.y., the Marqjiis 
Cauulcn in 1812, tho Earl of Mulgravo in 1820, the Duko of Wellington on 
various occasions, Lord John ltussell 1853 — 18G6, Lords Sidmouth and llarrowby 
after their resignation in 1827, tho former for two years (see Todd, Parliamentary 
Government, Vol. IL, 154, 155). 

(r) See Purliumontavy Debates, Vol. VI., 327; ibid., 4th ser., Vol. CXLIL, 
861. The Cabinet being in its origin, and still in a sense, a committee of the 
Privy Council, in theory any privy councillor may bo a member irrespective of 
any other office he may hold (see Parliamentary Dobatos, 4th series, Vol. CXLIL, 
p. 801 ; Todd, Pai linmcutary Government, Vol. II., 135). 

(*) Thus, inembois of the Army Council, u general, or tho Attorney or 
Solicitor General, may bo brought in to adviao (see Parliamentary Debates, 
4 th sorics, Vol. CXLII., 863 ; ibid., per tho Earl of Halsbury, L.O., p. 865). 

U) Iu 1001 Lord Loughborough, L.C., continued to attend mootings of the 
Cabinet, and rotainod tho key of the Cabinet boxes, aftor he had retired with 
Pitt’s administration. It becamo necessary for Addington to intimate by letter 
that his presence wns not required (sco Campbell, Lives of tho Chaucollors, . 
Itli ed., Vol. VITL, 187). For instances whore attendance has boon invited after 
resignation, see note ( 7 ), $upra. 

(a) Exception has boon taken in Parliament to the inclusion of a person in 
the list'of Cabinet ministers attending a council published in tho public news- 
papers, before being made a privy councillor, namely, Lord Cawdor in 1003 whou 
no min ated to tho ofliee of First Lord of tho Admiralty. His attendance was 
excused upon tho ground that his presenco was required during tho discussion (see 
per Lord Lansdowno, Parliamentary Dobates, 4th series, Vol. CXLII., p. 864). 
The published list is not offieiul (soo ibid., per the Furl of Halsbury, L.O., 865). 
A list, which would* howovor, appear to be official, is publishod in the Parlia- 
mentary Debates. According to Hoarn, Lord Buto was made a member of tho 
Cabinet by Georgo IIL before being sworn (Hearn, Government of England, 
2 nd ed., 192) ; but see contra , Anson, Law and Custom of the Constitution, 
3 rd od., Vol. H., p. 08, note ( 2 ) ). . . „ r 

(5) Cabinet ministers, as a rule, are required to bo moinners ot Parliament (see 
Parliamentary Dobatos, Vol. IX., 287). An exception to this rule occurred 
when Mr. Gladstone sat in tho second Peel Cabinet, from December, 1845, to 
July, 1846, without a seat in cither House. 

(c) Pa rliam entary Debates, Vol. VI., 309 ; ibid., 4 th series, Vol. CXLII., p. 865, 
and note (a), supra. Aftor the yoar 1800 lists of the members of the various 
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64. Meetings o! the Cabinet may, it seems, be summoned by 
any Cabinet minister, the usual course, however, being to apply to 
the Prime Minister, who causes the necessary summons to be sent 
round (d). Meetings are held as often as the state of public business 
requires ; but, except in cases of special emergency, it is usual for 
the Cabinet to adjourn during the prorogation of Parliament between 
August and October (e). Meetings of the Cabinet may beheld any- 
where, as at the Premier’s official residence in Downing Street, or 
in his private room at Westminster, or at the Foreign Office (/). 

All the momberB of the Cabinet aro not necessarily sum- 
moned to any particular meeting, and no quorum is necessary 
before conclusions may be arrived at (jf), though when important 
questions have been fully matured it is usual for a full Cabinet 
to be convened in order to arrive at a final decision (It). 


Functions of 65 . In ordinary matters of administration individual ministers 
the Cabinet, manage their own departments independently of the Cabinet, subject 
to the control of the Treasury in matters of expenditure ; but all 
questions involving ne v or important principles, or which are likely 
to evoke discussion in the House of Commons, are in practice in- 
variably submitted either to tlio Prime Minister or tlio Cabinet (i) ; 
and it is generally conceded that the Prime Minister, whoso 
authority is paramount, may make any subject a matter for 
discussion by the Cabinet. 


Proceedings 66. The deliberations of the Cabinet take place only in the 
at meetings, presence of members of the Cabinet, except where other persons 
are summoned to assist with special knowledge or advice (k). The 
persons present (subject to the abovo exception) are therefore 
bound by the privy councillor’s oath of sccrccy not to divulge 
anything that may take place (£)• 

No official records of the proceedings of the Council are kept, 
though the decisions arrived at may be embodied in the form of 
written minutes to be communicated to the Sovereign by the Prime 
Minister. The final decisions of the Cabinet are carried into effect 


Cabinets appeared in the Annual Register. Thoy now appear in the Parlia- 
mentary Donates. 

(d) See Report of the Sebastopol Committee, 1834 — 1835, Parliamentary 
Paper, Vol. IX., pt. 3, evidenoo of the Earl of Aboi-deon, at p. 290. 
fe) Ibid., pt. 2, evidence of the Dukp of Newcastle, at p. 20 3. 
if) Todd, Parliamentary Government, Vol. II., 189. 

\g) See the evidence or the Duke of Newcastle before the Sebastopol 
Committee, 1854 — 1855 (Parliamentary Paper, Yol. IX., pt. 2, p. 205). 

(h) Ministers with. heavy departmental work, such as the Secretary of State 
for Int|ia, are frequently not consulted in the first instance os to measures 
which it is intended to submit to the full Oabinot (see Parliamentary Debates, 
3rd series, Yol. CLXXXV., per Viscount Oranbume, at p. 1348), and the subjects 
for discussion at any particular meeting are frequently not announced, though 
members of the Cabinet are generally aware of wn&t questions are likely to arise 
(see Report of Committee on Official Salaries, 1850, Parliamentary Paper, 
Yol. XV., Evidence, 1397, 1409; Todd, Parliamentary Government, Vol. Il„ 192). 
(0 Report of Committee on the Board of Admiralty, 1861 (Parliamentary 
&er, Vol. V M p. 168) ; Todd, Parliamentary Government, Vol. II., 193. 
fc) See p. 43, ante. 

“ For the oath, see p. 52, poet. The duty of secreoy applies equally to 
Ministers (see Todd, Parliamentary Government, Vol. II., 195). 
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either by individual ministers or by a formal Act of Parliament or 
an Order of the Privy Council (m). 

At meetings of the Cabinet members meet nominally on an 
equal footing, and, though the views of the Prime Minister are 
entitled to the greatest weight, decisions are arrived at by the vote 
of the majority (n). 

In case of an irreconcilable difference of opinion, the Prime 
Minister iriay require the resignation of any of his colleagues, or by 
himself resigning cause a general dissolution of the Ministry (a). 
Differences of opinion between individual ministers or departments 
are, it seems, usually settled by the Prime Minister, or the 
Cabinet (b). 

The written memoranda, despatches, and other documents which 
are intended for perusal by members of the Cabinet are ordinarily 
circulated in Cabinet despatch boxes, of which each member has a 
master key (c), and occasionally documents so circulated are printed 
confidentially (d). 

67. Since the roign of George I. the Sovereign has ceased to 
attend meetings of the Cabinet, his place being taken by the Prime 
Minister (e). Moreover, the presence of the King at any meetings 
of his ministers where deliberations or discussions take place is now 
clearly recognised as being contrary to constitutional practice (/). 


(m) Soe Todd, Parliamentary Government, Vol. II., 195, 190. There is no 
executive department which is supreme over all the others (oxcept os to money 
matters, which are controlled by the Treasury). 

(n) Seo lteport of the Committee on the hoard of Admiralty, 1861 (Parlia- 
mentary Paper, Vol. V., ovidenco of Sir J?. T. Baring, at p. 108). 

(a) Seo ibid. Whilst the position of tho Cabinet and of the Prime Minister 
were in an evolutionary Btage, the retirement of the latter did not necessarily 
cause a dissolution of tho wholo ministry. Thus tho elder Pitt retired in 1761 
owing to a difference of opinion with his colleagues as to tho prosecution of war 
with Spain (soo Mahon, History of England, Vol. IV., 361 ; Campbell, Lives 
of tho Chief Justices, Vol. IT., 457). Hesiguntion of tho Premier is now 
generally recognised as entailing the dissolution of the Ministry, or at leosta 
redistribution of offices by his successor. As to tho dismissal of individual 
ministers generally, soe pp. 48, 49, pout. 

(5) See Iioport of the Committee on tho Board of Admiralty, 1861 (Parlia- 
mentary Paper, Vol. V., per Sir J. S. Pakingfcon, 184—186) ; Todd, Parliamentary 
Government, Vol. II., 193, 191. 

fc) See Todd, Parliamentary Government, Vol. II., 197. 

(d) See Parliamentary Debates, 3rd series, Vol. CLXYI.,^cr Viscount Palmer- 
aton at p. 711. 

(e) Until the reign of George I. the Sovereign attended at meetings of the 
Cabinet, and sometimes gave advico on his own initiative. Queen Anne presided 
weekly (see Hollam, Constitutional History, Vol. HI., 314, 315 ; Todd, Parlia- 
mentary Government, Vol. H., 115). George I., being ignorant of the English 
language and customs and chiefly interested in Hanover, neglected to attend, 
the result being that his place was taken by the leading member of the Cabinet 
(see Hallam, Constitutional History, Vol. HI., 388—390; Todd. Parliamentary 
Government, Vol. n., 115). Since George IH. the absence of the Sovereign 
has been recognised as a constitutional principle (Todd, Parliamentary Govern- 
ment, ante; Hearn, Government of England, 2nd ed., 208), and only three 
instances of the presence of the Sovereign for merely formal purposes have 
been recorded since the aoeession of George I. (soe Todd, Parliamentary 
Government, Vol. H., 115; Anson, Law and Custom of the Constitution, 
3rd ed., VoL IT., p. 40, note 2). 

(/) This doctrine was enunciated in Parliament by Lord Granville in 1864 
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The decisions arrived at by tho Ministry must, however, be com- 
municated to the Sovereign, in order to afford him tho opportunity 
of exercising that constitutional criticism with regard to all the 
departments of State to which ho is entitled (<f). The fullest 
information should also bo given to him, both by the Cabinet and 
by individual ministers, as to the measures proposed to be taken 
in important matters ; and drafts for the Sovereign’s approval and 
signature, and the papers or despatches connected therewith, should 
be submitted in time to permit of his becoming fully acquainted 
with their nature bofore coming to a decision (h), tho proper course 
being for all important documents and correspondence to be sent 
first to the Prime Minister, to bo transmitted by him to the Sove- 
reign, and afterwards circulated amongst members of the Cabinet. 
Any measure sanctioned by the Crown should not afterwards bo 
arbitrarily altered or modified (£). 

68 . The advice tendered to tho Crown by tho Cabinet ought to 
bo unanimous, and it is unconstitutional for the Sovereign to 
inquire into tho lines c f division amongst members of tho Govern- 
ment (/c). If the Crown refuses to accept the advice so given, it is 
recognised that the Ministry must either revise their decision or 
resign (Z). But until the resignation or dismissal of an existing 
Ministry and the formation of a now one, it is clearly unconstitutional 
for the Crown to seek advice elsewhere (m). Nor is it in general 
constitutional for the Sovereign to express his political views to 
any persons except his ministers, though ho may listen to tho 
views of others without commenting thereon, or act as a mediator 
in heated political quarrels (??). 

. 69 . Tho Prime Minister acts as tho medium of communica- 
tion between the Cabinet and tho Crown, and the decisions arrived 
at are imparted by him to the Sovereign, either by letter or personal 
interview (o). Individual ministers have, however, the right of 

■with reference to tho attondanco of the Queon at a committee of tho Privy 
Council (boo Parliamentary Debates, 3rd scries, Vol. ULXXV., 251). 

(</) Seo Parliamentary Debates, 3rd series, Vol. CLXXXVJII., per Mr. 
Disraeli, at p. 1113. 

\h) This is the substanco of the dotailod instruction sent by Queen Victoria to 
Jjora Palmerston (then Poroign Secretary) through Lord John Itussoll, the then 
Prime Minister, in 1851 (seo Parliamentary Dobates, 3rd series, Vol. OXIX , 90). 

(t) See Report of Committeo on Official Salaries, I860 (Pailiamcntary Paper, 
Vol. XV., evidence No. 326). 

' (k) Unanimity of advice and collective responsibility on the part of the 
Cabinet are correlativo (see per Lord North, Parliamentary History, vol. XXIV., 
291 ; Vol. XXIII., 678). As to collective responsibility, seo p. 47, post. 

(l) See per Lord Grenville in 1807, Parliamentary Debates, Vol. IX., 239. 

(m) George III. habitually took advice from persons not in the Cubinet, 
principally from Lord Bute, and the party which he attempted to form were 
known as “ Kong's men,” or the “ King’s friends.” This “ influence behind the 
Throne " was frequently denounced in Parliament (seo Parliamentary Debates, 
Vol. XVL, 9 ; May, Constitutional History, Vol I., 11, 12, 84, 88 ; Todd, Par- 
liamentary Government, VoL I., 49, 50). See also noto (n), p. 7, ante, as to 
Mr. Dunning’s resolution on the increase of tho royal influence. 

(n) Todd, Parliamentary Government, Vol. II., 202, 203, 203 ; May, Parlia- 
mentary Practice, ed. 1863, 314. As to tho attompt.made by George HI. to 
influence the House of Lords, see note (m), supra. 

(o) See eupra as to tho transmission of documents through the Premier. 



47 


P^rt VI.- -The Crown and th 4 ExEctrrivfi. 

access to the Sovereign at all times on matters connected with Sior. l, 

their own departments ; but all such communications or corre- Tins 

spondence should, it is said, be submitted to the Prime Minister, MtaSatij 
either beforehand or immediately afterwards (p). gad tbs 

The ministry have a constitutional right at all times to tender Cabinet 
such advice to the Sovereign as they may think fit, and any • 
attempt on tho part of the latter to limit the scope or character of 
that advice, or to exact pledges as to future conduct, either on the 
formation of a ministry or by threats of dismissal, is clearly recog- 
nised by the House of Commons as unconstitutional (q)» And in 
the case of the refusal of a ministry to comply with demands of 
this nature on the part of the Crown, and consequent dismissal or 
resignation, the new ministry would, it is apprehended, be held 
responsible by Parliament for the circumstances which led to the 
dissolution of the previous ministry (?). 

70. In addition to thoir legal liability for wrongful or criminal Ministerial 
acts («), and to their responsibility to the Crown for the conduct responsibility, 
of the executive (t), the members of the ministry are jointly and, 
severally responsible to Parliament for every legislative and execu- 
tive act of tho Crown (a), as also for every legislative measure 

(p) Soo Todd, Parliamentary Government, Vol. II., 208. 

(y) This principle was finally established in 1807, when George m. dismissed 
the UrenviUe ministry for recording in tho minutes of the Council their right at 
any future timo to submit their views upon tho Catholic question, which, at the 
instance of the Sing, they had pledged themselves not to do. Tho King insisted 
on the withdrawal of tho minute, and tho substitution of a pledge not to moke 
any proposals in favour of tho Catholic claims. Resolutions were formulated in 
both Houses to tho offoct that it is contrury to tho first duties of the confidential 
servants of the Crown to rostram themsolves, by any plodge express or implied, 
from offering to tbo King any udvieo which circumstances may render necessary 
for tho welfare of the kingdom. No diroct voto was taken, though the principle 
was clearly admitted (soo May, Constitutional History, Yol. I., 96, 97 ; Parlia- 
mentary Debates, Yol. IX., 285, 628-9, 665, 662, 680; Todd, Parliamentary 
Government, VoL II., 147-8 ; Yol. I., 91). 

(r) This principle was clearly enunciated in the debates upon tho oocurrence 
montionod in the last note (see per Lord Selkirk, Parliamentary Debates, 

Yol. IX., 681 ; see also ibid., Vol. XVI., 2, and note (g) on p. 49, post). 

(s) See Vol. VI., pp. 686, 415. 

(t) Though the powers of controlling ministers has in effect shifted from 4he 
Crown to Parliament since 1688, they uro still dismissible at the pleasure of the 
Crown, and this right of dismissal may still be properly exercised in certain 
cases (see p. 49, post). 

(a) From tho latter half of the fourteenth century Parliament has attempted 
to make ministers responsible for the policy pursued by them by moans of an 
impeachment. But an impeachment is n judicial proceeding; and therefore a 
man ought not to bo convicted upon un impeachment unless guilty of some 
offence against tho law. It does not follow that because a minister differs from 
Parliament as to the policy to be pursued by tho State he is guilty of a crime. 

Therefore an impeachment, though an adequate remedy to secure the responsi- 
bility of ministers for illegal acts, was inadequate to secure their responsibility 
to Parliament for their policy. The failure of the Earl of Strafford’s impeach- 
ment illustrates this ; and the framers of the Grand Remonstrance (1841) hit 
the point when they asked the King (s. 197) only to employ ministers in whom 
Parliament could oonfide, and when they pointed out (ss. 198, 199) tHfct the 
Commons might justly object to certain persons as ministers, 11 ana yet not 
charge those men with crimes, for there be grounds of diffidenoe which lie not 
in proof”; and, "there are others [grounds of diffidence] which though they 
may be proved, yet ore not legally criminal.” These ideas were in advance oi 
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8*ot. 2 . introduced in Parliament with the authority of the Government. For 

The the Crown has no power to do any publio act either in its legislative 

Ministry or executive capacity except through the medium of some minister 
9®jihe w ho is held responsible (b ) , and it iB constitutional and usual for Par- 
^ Wnet ' liament to declare its opinions as to the exercise of the discretionary 
, powers intrusted to the Crown by virtue of the prerogative (c). 

The responsibility of each minister to the law may be enforced 
by impeachment, in bar of which a pardon or the orders of the 
drown cannot be pleaded (d) ; and the responsibility of the 
ministry, individually and collectively, is secured by the fact that 
ministers are in effect dismissible at the pleasure of the House of 
Commons through their inability to carry on the government with- 
out its support (e). Moreover, unless disavowed by the Govern- 
ment, the act of an individual minister may result in the withdrawal 
of parliamentary confidence from the ministry as a whole, and the 
consequent necessity for their retirement from office ; but it appears 
that the Cabinet does not necessarily hold itself responsible for the 
acts of every minister (/). 

The responsibility of the ministry is not confined to execu- 
tive or legislative acts of the Crown whilst it holds office, but 


their age, and it was not till after 1688 that the gradual growth of Iho Cubinot 
systom at length realised the ideas foreshadowed in 1611. In 1711 definite 
mention of the accountability of ministers for ivory oxocutivo act appears in a 
debate in Parliament (see Parliamentary History, Vol. VI., 072, 1083); but 
whilst the Crown continued to take on active part in politics, as in the case of 
the Partition Treaty of 1608, the doctrine could not be earned to its logical 
conclusion. The complete responsibility of ministers was again asserted in 
Parliament in 1739 ( per t-ho Duke of Argylo, Parliamentary History, Vol. X., 
1138) and in 1741 ( per Sir John Barnard, Parliamentary History, Vol. XL, 
1268), bnt owing to the inoreaso of royal iufluence under George HI. the 
doctrine became unsettled. Thus in 1778 it was assertod in tho Commons that 
the King was his own minister, and Fox lamented that His Majesty was his 
own unadvised minister (Todd, Parliamentary Government, Vol. I., 175). See 
also the forced retirement of Pitt in 1761, because he claimed to he responsible 
only to Parliament for his views as to tho necessity for war with Spain (Mahon, 
History of England, Vol. IV., 240). The completo doctrine of ministerial 
responsibility to Parliament for every executive aot of the Crown is to be found 
expressed in Parliament in 1807 .on the occasion of the dismissal of the Grenville 
ministry for refusal to pledge thomselves not to reintroduce the measure for the 
Telief of Homan Catholics (soe per Lord Selkirk, Parliamentary Debates, 
Vol. IX., 33d, 381). 

lb) See Parliamentary Debates, Vol. IX., per Lord Selkirk, at p. 381. 

(c) See the resolution of the House of Commons in 1781 (Parliamentary 
History, Vol. XXIV., 534, 671).* 

(d) See Vol. VI., p. 381., As to impeachment generally, see title Parliament. 

(e) In the reign of Anne the ministry did not Btand and fail together. 
The first instance of resignation by tho Premier in consequence of an adverse 
vote in Parliament is that of Walpole in 1742, but he was not accompanied by 
the whole of his ‘colleagues (see Mahpn, History of England, Vol. TXL, 101, 
112; Todd, Parliamentary Government, Vol. H., Ill, 112, 154). In 1782 the 
whole ministry retired with Lord North except Lord Thurlow (Knight, History 
of England, Vol. VI., 453 ; Todd, Parliamentary Government, Vol. II. , 113). 
Since then, exoepfc in a few cases where individual ministers have remained 
in office through several administrations («.</., Lord Thurlow, L.O. ; Lord 
Palmerston, Secretary at War, 1809—1828, Foreign Secretary, 1830—1834, 
1696—1841), the ministry has retired oolleotiyely. 

(/) JB.g., the Solicitor-General for Ireland in 1831 (Mirror of Parliament, 
1831, 9812—2310; Todd, Parliamentary Government, Vol. H., 332). 
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may extend constructively to the circumstances which led to the 
dismissal or resignation of the previous ministry (g). 

TL. In order to preserve the dignity of the nation, and the 
necessary appearance of unanimity which should be displayed by 
an efficient Government, both with regard to the advice given to 
the Sovereign in administrative and executive matters, aB also to 
legislative^measures in Parliament, upon all questions which have 
not been left open, it is recognised as being constitutionally 
necessary that individual ministers should in general support th6 
decisions arrived at by the majority of the Cabinet (A). Failure to 
support his colleagues upon vital questions may render a minister 
liable to dismissal from office (t) ; but under the recognised practice, 
where an individual minister votes against his colleagues on a 
Government question in the House of Commons, it is usual for him 
to tender his resignation immediately in order to prevent the 
appearance of disunion in which the ministry would otherwise 
be involved (A). But where permission has been given to a 
minister by the Cabinet to vote against the Government upon a 
particular measure, resignation does not, it seems, necessarily 
follow (f). 

Sub-Sect. 4. — Dissolution of the Ministry, 


72. The Sovereign may legally dissolve the ministry at any Dismissal of 
lime by dismissal ; but the exercise of this power in order to assert Ministers, 
the personal wishes of the Sovereign in opposition to the wishes of 
Parliament, and ultimately of the electorate, is clearly recognised 
as unconstitutional ( m ) ; though in cases where the ministry still 
retains the confidence of the House of Commons, but the Crown 
has reason to believe that the latter no longer represents the sense 
of the electorate, the dismissal of the ministry, or the dissolution of 


(g) This principle was clearly recognisod in 1807, when the Grenville ministry 
was dismissed by George 111. for refusing to pledge themselves on the Roman 
Oatholio rolief question (see Parliamentary Debates, Vol. IX,, 335 ; ibid., per 
Lord Selkirk, 381 ; and see note (?) on p. 47, ante). The principle of respond, 
bility for events which, lead up to acceptance of office was fully admitted by Sis 
Robert Peel in 1834, whon ho took over the administration from the Duke of 
Wellington (see Parliamentary Debates, 3rd series, Vol, XXVL, 216, 223). 

( h ) see Porliamenary Debates, 3rd series, Vol. CXXVL, 883. The unanimity 
of the ministry is thenecossary corollary of collective responsibility, and^originatod 
contemporaneously. It is now fully recognised that, though individual mem- 
bers may retire without causing the downfall of the ministry, on vital questione 
the ministry as a whole must stand or fall as one man. 

(*) Individual ministers must bow to the decision of the majority, or leave to 
tile Grown that full liberty, which the Crown must possess, of no longer 
continuing the minister in offioe (see per Lord John Russell, Parliamentary 
Debates, 3rd series, Vol. CXIX., 90). 

(Jfe) Todd, Parliamentary Government, Vol. II., 329. 

(f) Thus, when Mr. Baines voted against the Government on the repeal of the 
navigation laws in 1849, his continued presence in the ministry was excused on 
the ground that he had mode that a condition of acceptance of office (see 
Parliamentary Debates, 3rd series, VoL 0X1., 681). ^ 

(m) Under the modern Cabinet system attempts on the part of the Grown to 
thwart the wishes of Parliament by the dismissal of the ministry have invariably 
proved unsuccessful, unless upon a dissolution the oountry has shown itself 
opposed to the policy of the former Parliament and Administration. 
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Sect. l Parliament, would be constitutional; and cases of emergency 
The might conceivably arise where, through the unfitness or incapacity 
Mlntotey of the ministry, the exercise of the power of dismissal would be 
. 5*^1 constitutional, justifiable and proper, in order to prevent the adop- 

Cabinet. tf on 0 f 80me course 0 f action ruinous to the nation (n). 

It is, however, a clearly recognised constitutional principle, that, 
though in dismissing his councillors the King may seem to be acting 
independently and without advice, there is no act of the Crown 
relating to public government for which some person is not 
responsible to Parliament, and that in all cases tho incoming 
ministry are constructively responsible for the dismissal of their 
predecessors (o). 

Under the modern usage, though nominally dismissible by the 
Crown, the ministry are in reality dependent upon tho goodwill 
of the House of Commons for their continuance in office, and the 
exercise of the power of dismissal is rarely required (p). An adverse 
vote in tho House of Commons upon a Government measure may 
be said to bo invariably followod by resignation of the ministry or 
an appeal to tho electorate by dissolution (</). 

Tho continuance of the ministry in office is also dependent 
ultimately upon tho goodwill of the electorate, and where upon a 
dissolution the latter declares itself against tho Government by 
returning a majority opposed to its policy, it is usual for the 
ministry either to resign immediately or to await an adverse vote in 
the new Parliament. In some instances, however, tho resigna- 
tion lias been deferred until Parliament has met and a vote of want 
of confidence been passed (r). 


. to The Crown, it has been said, is justified in dismissing a ministry in whom 
it feels unable to ropose confidence or for wunt of ability or unfitness (see 
Parliamentary History, Vol. XXXV., per Mr. Pitt, at p. 1121 ; Parliamentary 
Debates, Vol. IX., per Lord Selkirk, at p. 377), or whore their existcnco in 
office is through dissensions or othorwise ruinous to tho country (see per Lord 
Brougham, Mirror of Parliament, 1833, 28, 29). 

(o) See the debates on tho circurastunccs which led to tho dismissal of tho 
Grenville ministry in 1807 (Parliamentary Debates, Vol. IX., 328, 320, 333, 
302, 381, and pp. 48, 49, ante). 

$p) Sinco 1841, except in tho cases of the reorganisation of tho ministry in 
1805 and 1908, owing to the death of tho Premiers (Lord Palmerston and 
•Sir Henry Campboll-Bannorman respectively), tho dissolution of a umiistry 
has boon invariably due to a defeat in tho House of Commons or at the polls, 

(q) Tho first example of tho resignation of a Primo Minister in consequence 
of an adverse vote was that of W&lpolo in 1742 (seo Mahon, History of England, 
Vol. III., Ill, 312,114).. 

(r) This principle was marked in 1868 by tho resignation of tho third Derby 
and first Disraeli administration upon an adverse verdict at the polls without 
meeting Parliament (see Political History of England, Vol. XII., 220). Of the 
subsequent ministries three (uamely, the first Gladstone ministry in 1874, the 
second Disraeli ministry in 18S0, and the third Glodslono ministry in 1886) 
retired immediately upon an adverse verdict at the polls (seo ibid., Vol. XII., 
259, 300, 387), whilst three (namely, the first and second Salisbury ministries 
in 1866 and 1892 and the Balfour ministry in 1905), though returned in a 
minority, awaited a vote of want of confidence boforo resignation (see, as to 
Salisbury ministries, Political History of England, Vol. XU., 375, 410). Tho 
remaining two (namely, the second Gladstone ministry in 1885 and the fourth 
Gladstone, afterwards the Bosebcry, ministry in 1695) retired upon defeat of a 
Government measure (see ibid., Vol. XH, 365, 367, 429). 
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73. The death, resignation, or dismissal of the Premier may in 
general be regarded as equivalent to a dissolution of the existing 
administration (a), though it does not necessarily involve the shift- 
ing of the government from one political party to another ; and, 
though the other members of the ministry do not necessarily 
retire upon the death or resignation of the Premier, their offices 
are in practice invariably placed at the disposal of his successor, 
who may change or reconstruct the administration as he thinks 
fit (b). 

Sect. 3. — The Privy Council, 

74. Since the year 1707 there has been one Privy Council for 
Great Britain (c), and also since the year 1801 a separate Privy 
Council for Ireland (cZ), but not for Scotland; and, unless the contrary 
intention appears, the use of the term “Privy Council” in statutes, 
except when used with reference to Ireland only, means the Lords 
and others for the time being of His Majesty’s Most Honourable 
Privy Council, and when used with reference to Ireland only the 
Privy Council for Ireland for the time being (c). 

75. The Privy Council is composed of an unlimited number of 
persons, appointed solely at the pleasure of the Crown without 
formal grant or letters patent, and no previous qualification is 
in general legally necessary. But, unless naturalised under the 
Naturalization Act, 1870(0, no persons born out of the kingdoms of 
England, Scotland, or Ireland, or the dominions belonging thereto, 
although made a denizen (g) ; except such as are born of English 
parents, are capable of becoming Privy Councillors ( h ). 


(a\ Seo Todd, Parliamentary Government, Vol. II., 226. 

(h) tho reconstructed ministries on the doatk of Lord Palmerston m 

1865 (see ibid., Vol. L, 158, 159) and in 1908 on tho death of Sir Henry 
Oampbell-Bannorman. Tho older Pitt in 1761 affords an example of tho onforcoa 
retirement of a Premier owing to disagreement with his colleagues without 
involving tho downfall of tho rest of tho Cabinet. In 1894, when Mr. Gladstone 
retired owing to fuiling health, tho administration was taken over by Lord 
Bosobory without any general dissolution (soo Political History of England, 
Vol. XII., 424). 

(cl Union with Scotland (Amendment) Act, 1707 (0 Ann, c. 40; c. 6, 
Buff.-), s. 1. The Privy Council for Great Britain is to exorcise the same powers 
and authorities as the Privy Council for Engluud lawfully hud at the tirao of tho 
Union, and none other (ibid.). 

(d) Union with Ireland Act, 1800 (39 & 40 Goo. 3, c. 67), arts. 1, 8, a. 3. 
By the latter section His Majosty may, bo long as he shall think fit, continue 
the Privy Council of Ireland to be his Privy Council for that part of the United 
Kingdom called Ireland. 

(e) Interpretation Aot, 1689 (52 & 53 Viet. c. 63), s. 12 (5). 

(/) 33 & 34 Viot. e. 14. Persons naturalised were disqualified by tho Aot of 
Settlement, 1700 (12 & 13 Will. 3, c. 2), but s. 7 of the Naturalization Act, 
1870 (33 & 34 Viet. c. 14), confers upon persons naturalised under tho Act all 
political and othor rights, powers, and privileges of a natural-bom British 
subject, except when within the limits of his own country, unless ho |ias ceased 
to be a subject of such country under the laws of tho some. See title Aliens, 
Vol I., p. 301. 

(y) By the Naturalization Act, 1870 (33 & 34 Viet. 0 . 14), s. 13, nothing in 
that Act is to affect tho grant of letters of denization by His Majesty, 

(ft) Aot of Settlement, 1700 (12 & 13 Will. 3, 0 . 2), a. 3. 
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Scot. 8 . The members of the Council (which at present comprises some two 
The Privy hundred and ninety persons) are invariably chosen by the Crown from 
Connell amongst noblemen of high rank, persons who have held or hold high 
political, judicial, or ecclesiastical office, distinguished colonial poli- 
ticians, or persons eminent in science or letters ; and the near relatives 
of the Sovereign (i), the archbishops (j), the Prime Minister, the Lord 
Chancellor, the Speaker of the House of Commons, the Bishop of 
London, Cabinet ministers, great officers of State and of the House- 
hold, the four Lords of Appeal in ordinary, the Lord Chief Justice, 
and the Lords Justices of Appeal, are from tho nature of their 
position or offices generally understood to have a proscriptive claim 
to appointment ( k ). 

Precedence 76. Privy councillors are called to office by the Sovereign’s 
of Privy invitation, and after taking the oath of allegiance (l) and the privy 
Councillors, councillor’s oath or an affirmation in lieu of either of these 
oaths (a), their names are inscribed in the Council book. 

Privy councillors enjoy no special salary or emoluments, but 
are entitled to the style of “ Right Honourable,” and to precedence, 
with Knights of the Garter and of St. Patrick, next after the eldest 
sons of barons (o). Their names are now invariably placed upon 
the commission of tho peace for every county in England (p). 

The office of privy councillor is not affected by the demise 


(t) The King's sons, it is said, nro membors by birth (Anson, Law and Custom 
of the Constitution, 3rd cd., Vol. II., 3119, note (3), citing Groville, Memoirs, 
Yol. IV., 274). Near relatives of tho Sovereign, semble, aro not necessarily 
required to take the privy councillor’s oath (Todd, Parliamentary Goverumont, 
Yol. II., 55, note (h), citing Haydn, Book of Dignities, 120, 129, 137, 14*). 

(j) The Archbishops of Canterbury and York claim, it is said, to bo members 

‘ptivo right (see Todd, Parliamentary Governmont, Vol. II., 1G1). 

’ I, Parliamentary Governmont, Vol. II., 54. 

* it. n • a -A. . 


a, . . 

(l) In the form provided by the Promissory Oaths Act, 1868 (31 & 32 Viot. c. 
72), s. 2 ; see ibid., s. 14 (2). 

(m) For the form of the oath, see Report of the Oaths Committee (Parliamentary 
Paper, 1867, Yol. XXXL. p. 84), where a form of declaration recommended in place 
of the oath is given. The substance of tho oath is — (1) to be true and faithful 
servants of tho Crown ; (2) not to countenance any word or deed against tho 
Sovereign, but to withstand the samo to the utmost of his power, ana to reveal 
it to, the Sovereign or the Privy Council ; (3) to declaro his true and faithful 
opinion upon all matters l>eforo tho Council ; (4) to keep secret all matters 
revealed or treated of in the Council ; (o) not to reveal matters so treated of 
touching any of his colleagues without the consont of tho Sovereign or the 
Council ; (6) to bear faith and allegiance to tho Crown, and to defend its juris- 
diction and powers against all foreign princes, persons, prelates, States, or 
potentates ; (7) generally to act in all things as true and faithful servants of 
tho Crown. 

(n) Oaths Act, 1888 ‘(51 & 52 Yict. c. 46), s. 1. The form of affirmation is 
given in V- 2. See also p. 24, ante. Nothing in the Promissory Oaths Act, 
1868 (31 A 32 Yict. *c. 72), is to affect the privy councillor's oath, except that the 
oath of allegiance is to be taken in the form prescribed by that Act in lieu of the 
oath of allegianoe, supremacy, and abjuration (ibid., s. 14 (2) ). 

(o) Conferred by letters patent of 9, 10, and 14 Jac. 1. 

(p) Individual councillors and the Privy Council itself formerly claimed the 
’ sower of committing to prison without cause shown, and this power was con- 
firmed by an opinion of eleven judges in 1591 (see Hallasn, Constitutional 
History, 3rd ed., Yol. I., 317—320). The jurisdiction usurped by the Privy 
Oouneu, and exercised principally by the Star Chamber, was abolished by statute 
of 1640 (10 Car. 1, o. 10). The inclusion of oounoillore in tho commission of 
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of the Crown (q), and members of the House of Commons do not 8w *. ». 
vacate their seats upon appointment^). Privy councillors are ItoMvy 
dismissible at the pleasure of the Sovereign simply by the striking 
of their names off the Council book (a), and may resign at any time “ eoM * a 
without incurring his displeasure ( t ). 

77. Meetings of the Council itself, or of committees of the footings of 
Council, are summoned (a) by the Clerk of the Council in Ordinary (b), Wvj Council 
and at the former the King presides in person, the Lord President 
of the Council (who is appointed simply by declaration of the King 
in Council) being seated on his right (c). 

At meetings of committees of the Council (the form of summons 
to which differs somewhat from the ordinary form (d ) ) the King 
is not present (< e ). Committees of the Council may be appointed 
by the Crown at any time to advise upon particular questions, 
and in addition to the Judicial Committee, by which the appel- 
late jurisdiction of the Council is now exercised (/), there are 


the peace now enables commitments to be mode by any of their number, but 
not so ns to intor/oro with tho right of habeas corpus* 

(<)) Demise of tho Crown Act, 1901 (1 Edw. 7, c. 5), s. 1; and see Vol. VI., 
p. 384. 

(r) Soo Parliamentary Debates, 3rd series, Vol. CLXXIV., 1197, whore it is 
stated that it is customury for a now writ to bo issued ou the vacation of a seat 
by acceptanco of an office of profit, before admission to tho Privy Council.' 

(s) Councillors were frequently so dismissed in earlier periods of history. Thus 
tho Duke of Devonshire’s name was struck off by George III. in 1702, and 
Pox was struck off in 1798, on the advice of Pitt, for a soditious speoch, though 
he was subsequently reinstated in 1800 upon tho advice of Lord Grenville 
(Tochli Parliamentary Govornmont, Vol. II., 53, note (b), citing Haydn, Book of 
Dignities). 

(<) This principle was recognised ns early as the yoar 1400 by Honry IV. (see 
Nicolas, Proceedings of the Privy Council, Vol. VI., Preface, p. cxlvii.), and on 
that occasion Lord Lovell was excused from attendance, on the ground that ho 
could not servo homstement because of suits pending (ibid . , note (b) ). 

(a) In the case of nil ordinary council the summons runs, “Let the messenger 
acquaint tho lords and others of llis Mujesty’s most honourable Privy Council 
that a council is appointed to moot at tho oourt at on In tho case 

of a committee mooting, tho summons is directed to tho lords of the Council,' 
inf orming them that a committee of their lordships is appointed to meet at the 
Council Chamber, Whitehall. 


(5) By the Clerk of tho Council Act, 1859 (22 & 23 Viet. c. 1), s. 1, a deputy 
may bo appointed in the absence of the Clerk of tho Council in Ordinary subject 
to provisions to be made by Order in Council, and the acts of tho deputy ore to 
be valid in all respeots as the acts of the Clerk in Ordinary himself. The oaths to 
be taken by the Clorkof tho Council and the Keeper of the Counoil Chamber, for 
which declarations are recommended to bo substituted, are given in the Report 
of tho Oaths Committee, 1867 (Parliamentary Paper, 1867, Vol. XXXI., p. 85). 
Declarations may bo made in place of an oath undor the Promissory Oaths Act, 
1868 (31 & 32 Viet. c. 72) (seo p. 26, ante). 

(c) This appears to be the present praotico (see Anson, Law and Custom of 
the Constitution, 3rd ed., Vol. H), though formerly, it seems, the Chancellor 
sat on the right, and the President on the left (see Todd, Parliamentary 
Government, Vol. II., 68, 69). 

(d) See note (a), supra. 

(«) The presence of the Sovereign at committees of the Council where delibera- 
tions or consultations take place is now fully recognised as unconstitutional 
(see per the Earl of Granville in 1864, Parliamentary Debates, 3rd series, Vol. 
GLXXV., 261). 

(/) This committee was formed in 1833 by. the Judicial Committee Aot, 
1833 (3 & 4 Will. 4, o. 41). As to its present constitution, see title Ooubts. 
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Sect. 8. certain standing committees to advise on matters connected with 
The Privy the universities of Cambridge and Oxford, Scottish universities, 
Council, constitutional questions affecting the Channel Islands, and grants 
of charters for municipal corporations {g). The Board of Trade is 
also technically a committee of the Privy Council (h). 

Except where they are empowered to act without reference to the 
Council itself, the advice given by committees of the Council is 
eventually ombodied in formal orders, and these and all other formal 
acts of the Council, expressed either in tho form of Orders in Council 
or proclamations, are authenticated by the signature of the Clerk 
of the Council. 

Jurisdiction. 78 . The questions to which the orders or proclamations issued by 
the Privy Council relate embrace administrative and executive 
matters falling within the powers intrusted to the discretionary 
authority of the Sovereign by virtue of the prerogative, whilst in the 
exercise of tho manifold powers intrusted to it by statute the Council 
acts to a large extent as a secondary legislative chamber subordinate 
to Parliament (i). But, though the orders issued by the Council are 
still expressed to bo mado by tho Crown with tho advice of the 
Privy Council, tho Council itself has ceased to exercise its former 
deliberative and consultative functions (except through the medium 
of its committees (A)), and meets principally to confer formal 
approval upon documents, the purport and tenor of which has 
boen previously considered and docidod upon by the Cabinet, 
committees of the Councilor tho various ministers and Government 
departments. 

Other transactions which take place at meetings of the Privy 
Council are the administration of official oaths, appointments 
to offices under tho Crown by delivery of the various seals, or 
resignation of the same, tho performance of the ceremony of homage 
by bishops, and the choosing of sheriffs for the current year. 

The legal jurisdiction of the Privy Council, which mainly consists 


(7) Tho standing committees on tlio univorsities are due to the Universities of 
Oxford and Cambridge Act, 1877 (40 & 41 Yict. c. 48), ss. 3— G (and soo title 
Education), and the Universities (Scotland) Act, 1889 (52 & 53 Yict. c. 55), 
s. 9 ? the committee for the grants of ohartors incorporating boroughs to the 
Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 210, 211. 

(h) Civil List and Secrot Servico Money Act, 1782 (22 Geo. 3, c. 82), s. 15. 

(*) The variety and scope of the matters to which the orders and proclamations 
relate, and which obtain the forco of ‘law without previous parliamentary 
criticism, are worthy of comment, extending as thoy do from the regulation of 
colonial institutions to the formulation of rules relating to the details of 
domestic administration. For the documents by which the powers of the 
Council are exercised, see the Statutory Buies and Orders. 

(A) The Privy Council was originally the chief advisory council of the Crown, 
hut its functions in that respect wore transferred to the Cabinet, which was 
originally a committee of the Council, after the revolution of 1688 (see note (m), 
p. 41, ante ) ; and as to the repealed provisions of the Act of Settlement restoring 
tho old deliberative functions to the Privv Council, see ibid. In 1714, when 
Anne was on her deathbed, Bolingbroke’s plan for the restoration of the 
Jacobite line was defeated by Argyll and Somerset, who appeared suddenly 
and summoned a meeting of privy councillors residing near London. At this 
meeting measures were concerted which secured the present line of succession 
(see Mahon, History of England, 3rd ed., YbL L, 92). 
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in appeals in prize cases, from the ecclesiastical courts, and from •» 

the various courts abroad, is now exercised by the Judicial Com- The Privy 
mittee of the Privy Council (Q. Council. 


Sect. 4 . — The Lord Chancellor . 

Sub-Sect. 1,— General Nature of the Office* 

79. As from the 1st May, 1707 (m), there has been one Lord High 1 ^ rd 
Chancellor (or Lord Keeper or Commissioners of the Great Seal)(n) of Great 
for the United Kingdom of Great Britain (o), and ns from the Britain and 
1st January, 1801 (]>), also a Lord Chancellor (or Lord Keeper or of Ireland. 
Commissioners of the Great Seal) for that part of the United 
Kingdom called Ireland ( q ), and as from the 30th August, 1880, 

unless the contrary intention appears, the expression “ the Lord 
Chancellor ” in all Acts of Parliament, except when used with refer- 
ence to Ireland only, means the Lord High Chancellor of Great 
Britain, and when used with reference to Ireland only, means the 
Lord Chancellor of Ireland for the time being (r). 

80. The Lord High Chancellor of Great Britain is appointed Appointment 
by the Sovereign delivering the Great Seal of the United Kingdom c hancell 
into his custody ( s ) and verbally addressing him by the title (t) ; and of Great” 

Britain. 

(l) Established by tlio J udicial Committee Act, 1833 (3 & 4 Will. 4), c. 41 . As 
to the composition and jurisdiction of this body generally, see Vol. VI., p. 426, 
and title Courts. 

(m) Namely, tho date from which the Union with Scotland took eifoct ; see 
the Union with Scotland Act, 1706 (0 Ann. c. 11 ; S Ann. c. 8, Ruff.), art. 1. 

(») Interpretation Act, 1889 (52 A 53 Viet. c. 63), s. 12 (1). 13y the Great 
Seal Act, 1884 (47 & 48 Viet. c. 30), s. 4, the expression “ Lord Chancellor ” in that 
Act means tho Lord High Chancellor of Great Britain, and, if there is a Lord 
Keeper or Lords Commissioners of tho Great Seal of the United Kingdom, the Act 
is to apply as if such Lord Kcoper or Lords Commissioners woro substituted for 
the Lord Chancellor. A Lord Keoper has the same authority and powers os a 
Lord Chancellor (stat. (1562) 5 Eli*, c. 18). By stat. (1688) 1 Will. & Mar. 
c. 21, Lords Commissioners of tho Groat Seal woro doclarcd to have tho same 
authority and powers us a Lord Chancellor or Lord Keeper. By tho Judicature 
Act, 1873 (36 & 37 Viet. c. 66), s. 98, Lords Commissioners are declared to 
rupresont tue Lord Chancellor for tho purposes of tho Act save that the powers 
conferred on the Lord Chancellor by tho Act ps to tho presidency of the Court 
of Appeal and the appointment and approval of officers or the sanction to any 
order for the roinovat of officers, or any other act to which the concurrence or 
presenco of tho Lord Chancollor is mode necessary by the Act, may bo exorcised 
by the sonior Lord Commissioner for tho time being. See also Macqueen, 

Practice of the House of Lords and Privy Coimcil, p. 20, for an instanco of the 
Lord Chancellor acting as “ Lord Chancollor of Great Britain and Ireland.” Bee 
also Judicature Act, 1873 (36 & 37 Viet c. 66), s. 100. 

(o) This follows from the provisions of the Union with Scotland Act, 1706 
(6 Ann. o. 11) ; and see the text below os to the use of the Great Seal of the 
United Kingdom. 

(») Namely, the date from which tho Union with Ireland took effect; seo 
the Union with Ireland Act, 1800 (39 & 40 Geo. 3, c. 67), art. 1. 

\q) This follows from the provisions of the Union with Ireland Aet, 1800 
(30 A 40 Geo. 3, o. 67) ; see arts. 1, 4, 8, es. 2, 3. 

(r) Interpretation Act, 1880 (52 & 53 Viet. c. 63), s. 12 (1). As to the use of 
the respective seals for the United Kingdom, Scotland and Ireland, fee p. 10, 
ante, 

(») See 3 Bl. Com., 14th ed., 47 ; Ellesmere, Office of Lord Ohanoellor, 
ed. 1651, p. 15. 

(4) Campbell, Uvea of the Chancellors, ed. 1845, Vol. I., 21. The appointment 
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SaoT. 4 . though no special qualifications (other than those, if any, required 
The Lord by utatnte as to religion (u ) ) for the post are required by law (x), 
Chancellor, it is, in practice, usual for the Sovereign to appoint the pmon 
~ recommended by the Prime Minister from amongst such members 
of the Bar as hold or have held the office of Attorney or Solicitor 
General. 

Oaths of* Upon appointment he must take the oath of allegiance, and the 
office. official and judicial oaths (y) ; and it appears that ho may legally 
be required to make a declaration against transubstantiation (a). 

Salary, 81 . The Lord Chancellor rocoivos an annual salary whilst 

holding office of such yearly sum as, together with the salary or 
sum payable to him as Speaker of the House of Lords, is sufficient 
to make up the net yearly sum of .£10,000, to be paid froo and clear 
from all taxes and deductions whatsoever (b). This salary is to 

was formerly mado occasionally by patent or writ of privy seal, or by suspending 
the Grout Seal round the neck (ibid.). Elloamore (p. 16) refers to the case of 
Ralph Nevill, Bishop of Chester, temp. lion. 3, who recoivcd three patents, two 
appointing him Chancellor nod the third for tho custody of the Seal. 

(«) Roman Catholic Relief Act, 1820 (10 Goo. 4, c. 7), s. 12, by which 
nothing in that Act is to onablo “ any person, otherwise than as he was on tho 
13th April, 1820, by law enabled, to b'dil or onioy the office of Lord Chancellor, 
Lord Kcopor or Commissioner of tho Groat Sord of Great Britain.” It has been 
argued that, in accordance with this provision, tho Lord Chancollor may legally 
bo required to mako a declaration against transit stantiation, ainco tho Test Act, 
1672 (23 Car. 2, c. 2), required that ovoryone who hold an offico, civil or military, 
undor the Crown, in addition to taking tho oaths of allogianco and supremacy, 
should receive tho Sacrament according to tho usage of tho Church of England, 
and Rhould also mako a declaration abj-uring tho doctrine of transubstantiation. 
By tho Act 9 Geo. 4, c. 17 (1828), tho obligation to lake tho Sacrament was 
removed, but tho Roman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), although it 
enabled Roman Catholics to take a fonn of oath which was in accordance with 
thoiT religious boliof, contained tho provision stated supra as to tho Lord Chan- 
cellor (see Parliamentary Dobatos, Vol. CCXLIX., cited Anson, Law and 
Custom of tho Constitution, Vol. II., 150). Tho Test Act, 1672, is now repealed 
by tho Statu to Law Revision Act, 18G3 (26 & 27 Viet. c. 125), and except m tho 
caso of tho Sovereign, who is not named in the Act, tho necessity for taking the 
oath against transubstantiation has been entirely removed as to all civil and 
military offices (subjoot to an exception as to persons professing tho Roman 
Catholic religion) by tho Tost Abolition Act, 1867 (30 & 31 Viet c. 62) (see p. 28, 
ante). Tho provisions of s. 2 of Religious Disabilities Act, 1846 (9 ft 10 Viet, 
o. 5u), may also bo noted, by which His Majosty’s subjects professing the Jewish 
religion are to bo subjoct to tho same laws as Frotostant subjects in respect to 
thoir schools, placos for religious worship, education, and charitable purposes, 
and tho property hold thorewith, and not further or otherwise. Whatever the 
offoct of tho abovo provisions maw bo, it would clearly be hold unconstitutional 
by Parliament for any person other than a Protestant to bo appointed. The 
Irish Lord Chancollor may', however, bo n Roman Catholio, 

J r) By s. 5 of tho Judicature Act, 1873 (36 & 37 Viet. o. 66), the Lord Ghan- 
or was included in tho number of judges of tho High Court, but by s. 3 of 
the Judicature Act) 1875 (38 & 39 Viet e. 76), ho is no longer a permanent 
judge of that court, and tno previsions relating to the appointment of judges 
of tho High Court in s. 5 of tho formor Act axe not to apply to him. 

(y) By the joint effect of the Judicature Act, 1875 (38 & 39 Viot. o. 77), s. 5, 
and the Promissory Oaths Act, 1867 (31 & 32 Viet. o. 72), s. 5; and see p. 24, 

* ante. 

(a) See note (w), supra. 

(b) Court of Chancery Act, 1852 (15 & 16 Viet. o. 87), s. 16. This sum is 
chargeable upon the Consolidated Pund of the United Kingdom (ibid. ; and see 
the Courts of Justice (Salaries and Funds) Act, 1869 (32 & 33 Viet c. 91), s. 12), 




include any pension granted in respect of any public office previously 
filled by him (c). 

82. The Sovereign may give and grant to any person executi ng 
the office of Lord High Lord Chancellor of Great Britain for the 
time being (or the office of Lord Keeper of the Great Seal of the same) 
an annuity not exceeding £5,000, to commence on resignation or 
removal, ^and to continue during the natural life of such person (d). 
The annuity is charged on the Consolidated Fund, and is to be paid 
and payable quarterly, free and clear of all taxes and deductions 
whatsoever, and may be limited by the letters patent conferring it, 
both as to duration and paymont of the same or any part, to such 
periods of time during the natural life of the grantee in which he 
shall not execute the office of Lord Chancellor or Lord Keeper of the 
Great Seal or any other offico of profit under the Crown, bo that 
the annuity together with the salary and profits of such other office 
do not together exceed in the whole the sum of £5,000 ( e ). 


Sneer. 4. 
The hot* 
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83. The Lord Chancellor of Great Britain holds office during Tenure of 
pleasure, and, as a member of the ministry and the Cabinet under office, 
the established usage (/), retires from or accepts office with the party 
to which he belongs (g). The office is in practice determined by 
the voluntary surrender of the Great Seal into ^he hands o( the 
Sovereign upon retiremont from offico or resignation, or by the 
Sovereign’s demanding it in person or sending a messenger for 
it under the sign manual upon dismissal ( h ). IIo is expressly 
excepted from tho provisions of the Judicature Act, 1875, as to 
tenure of office during good behaviour applicable to the judges of 
the High Court and of the Court of Appeal (i). 


84. The Lord Chancellor of Great Britain, if of tho degree of Precedence 
baron of Parliament or above, lias precedence next below the place in 
Archbishop of Canterbury, above all dukes, except the King’s sons, ftr ament * 
brothers, uncles, nephews (A), or the King’s brothers’ or sisters’ 

Bons(i). If below tho degree of baron, ho, together with certain 


after paying or reserving sufficient to pay all sums cluirgoil thereon by Act prior 
to the 1st July, 1852, but with precedence to all other payment's thereafter 
charged upon such fund (Court of Chancery Act, 1852 (15 & 115 Viet. o. 87), 
supra). 

( c ) Judicaturo Act, 1873 (30 & 37 Viet. o. 00), s. 13. 

Id) Lord Chancellor’s Pension Act, 1832 (2 & 3 Will. 4, c. Ill), s. 3. 

(«) Ibid. The annuity is charged on the Consol id itod Fund uftor paying or 
reserving nil sums directed to be paid thereout by former Ads (ibid.). 

(/) 8eo p. 37, ante, aud tho text, infra. 

§ As to the retirement of the ministry as a whole, sco p. 40, ante. 

Campbell, Lives of the Chancellors, ed. 1845, Vol. I., p. 22. 

Judicature Aot, 1875 (38 & 39 Viot. c. 77), s. 5. 

(ft) This word in the Act would appear to be an error for grandsons or some 
other word, in view of the provisions immediately following. 

(i) Stat. 31 Hen. 8 (1539), o. 10, s. 4, which directs that the Chancellor and 
certain other officers named (if of the required rank) are to sit on the higher part 
of the form on the left side of tho Parliament chamber above all dukes etc. as in 
the text. The Lords are to sit in the same order as is prescribed by the Act, 
except that the Lord Chancellor sits on the woolsack (Lords' Standing Orders 
(Public Business), No. 4). 
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other officers (m), is to sit and be placed at the uppermost parts 
of the sacks in the middle of the Parliament Chamber, either there 
to sit upon one form, or upon the uppermost sock, the one of 
them above the other in order as named in the Act (n). When 
presiding in the House of Lords the Lord Chancellor occupies the 
woolsack (o), and votes without leaving it. He must always speak 
uncovered ; and when he addresses the House otherwise than as 
president he is to go to his own place as a peer (p). By virtue of 
his office (but only if he be a baron of Parliament), he in fact goes 
to the left of tlio chamber, above all dukes not boing of the blood 
royal (q). 

85. To slay the Lord Chancellor, being in his place doing his 
office, formerly constituted the offence of treason (?•), but may now, 
it seems, bo treated as murder simply (a). 

86. Tbo Lord Chancellor’s duties fall into three divisions — 
political, administrative, and judicial ( t ). 

Suj’-Sect. 2. — Political Duties. 

87. The Lord Chancellor is a member of the Cabinot, not, it is 
said, as of right, but because liis duties as holder of the Great Seal 
make him a necessary party to the innermost councils of the 
Crown («)• Retirement from the office of Chancellor is generally 
understood to involve retirement from the Cabinet (a). He is also 
a sworn member of the Privy Council for the same reason (6), and 
is Baid to have a prescriptive right to be such (c). 

He is by prescription Prolocutor or Speaker of the House of 
Lords in its legislative capacity, and always presides thoro when 


(m) Namely, the Lord Treasurer, Lord President of the Council, Lord Privy 
Beal or Chief Secretary, being below the degree of baron. 

(n) Stat. 31 Hen. 8, c. 10, s. 8. 

(a) See note (/), 07, ante. Tho woolsack is technically not within tho House. 

(«) Lords’ Standing Orders (Public Business), No. 20. He is not to adjourn 
tho'Houeo, or do anything clso as the mouth of the House, without tho consont 
of the Lords first had, excepting the ordinary thing about Bills which are of 
course, wherein the Lords may also ovcrrulo, as for preferring ono Bill before 
another and such like ; and in caso of difforonco among tho Lords it is to bo put 
to the question (ibid.). 

(7) Stat 31 Hen. 8 (1530), c. 10, s. 4; and soo p. 57, ante. 

(r) Treason Act, 1351 (2.3 Kdw. 3, stat. 5, c. 2). 

( 9 ) Offences against tho Person Act, 1801 (24 & 25 Viet. 0. 100); and soe 
Vol. VI., p. 350. 

(0 The office dates back to the reign of Edward tho Confessor, at which 
period he already as chief secretary, chief chaplain, and custodian of tho Great 
Seal performed tho functions from which are dorivod his present position and 
duties (Anson, Law and Custom of tho Constitution, Vol. II., 150). Eor the 
early history of the Chancellorship, seo 3 Bl. Com., 14th ed., 47; Ellesmere, 

it. -b /ii i-ii cS-i.i t\en t j n 1. 11 t • 



Vol. I., c. 5 ; Kerly, Histojy of Equity ; Maitland, Const. Hist, of England, 222, 4G6. 
(u) Anson, Vol. II., 154. Tho ollico has bees a party office sincaLord Thurlow. 
(a) Soe p. 43, ante. 

(5) Campbell, Lives of the Chancellors, ed. 18-15, Vol. I., 15, commenting on a 
statement in Solden, Ofiico of Lord Chancellor, s. 3, to the effect that he is $ 
privy councillor by virtuo of his office. 

(c) See p. 52, ante. 
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present, without any commission or express authority (d). He is 6wr.4. 
not necessarily a peer (e), and when not a peer has no right to vote The Lord 
or even to address the House (/), his office being limited to the Ch ancel lor, 
putting of questions and other formal proceedings (g). In the 
absence (h) of the Lord Chancellor the woolsack is occupied by 
one of the commissioners appointed under the Great Seal to repre- 
sent him (i). When the Lord Chancellor and the commissioners are 
absent at the same time, the Lords elect a Speaker pro tempore (A), 
who retires, it appears, on the arrival of one of the commissioners, 
who themselves give place to one another in the order of precedence, 
and retire before the Lord Chancellor (A). 

The Lord Chancellor is invested with no more authority than an 
ordinary member (l), so that tho rules for proserving order are 
enforced, not by him, but by tho House itself (/a). The House itself, 
therefore, determines questions of precedence in addressing it, 
although it is customary, it appears, to give precedence to the 
Lord Chancellor himself when he rises (a)- 

88 . Ho is, in general, tho formal medium of communication Tho Lord 
between the Sovereign and Parliament (o). On the mooting of a new 
Parliament it is his duty, in the event of tho Sovereign not being sovereign 
prosont to open Parliament in person, to inform the House of the 
fact and of tho appointment of a commission under the Great Seal 
to perform that duty, and to make a similar announcement to the 
Commons after they have been summoned. He then directs the 
Commons^(aftor the letters patent appointing the commissioners 
have been road) to retire to elect a Speaker, and on tho follow- 
ing day ho signifies the Sovereign’s approval and confirmation of the 
election (p). A similar procedure is adopted in proroguing Parlia- 
ment ( q ) . When the Sovereign moots Parliament in person the Lord 
Chancellor may bo directed to read the Speech from the Throne, and 


(d) Lords’ Standing Ordors (Public Business), No. 5. It is tho duty of the 
Lord Ohancollor or Lord Keeper ordinarily to attend the House of Lords, and 
in caso they ho absent, and thero be none authorized under tho Great Soal from 
the King to supply that place in tho House of Peers, the Lords may then choose 
their own Speaker during that vncaucy (ti/rf.). 

(c) For recent instances of commoners holding the office of Lord Chancellor 
or Lord Keeper, boo May, Parliamentary Proctico, 189. 

I /) When ho does so, ho speaks uncovcrod (Lords’ Standing Order No. 20). 
g) See May, Parliamentary Practice, 191. 

/*) As to his obligation to attend, soo May, Parliamentary Practice, 189, noto 2. 
t) See note (»), p. do, ante. 

k) See May, Parliamentary Practice, 190. "When the Great Soal has been in 
commission, it has beon usual to appoint the Chief Justico of tho King’s Bench 
or Common Pleas, the Chief Baron of the Exchequer, and the blaster of tho Rolls 
(ibid., 189). Tho Great Soal has not been, in commission since the abolition (by 
Order in Council of 16tli Decomber, 1880) of the offices of Chief Justioe of the 
Common Pleas and Chief Baron of the Exchequer. 

(I) oee note (p), p. 68, ante, 
im) Ibid. 

in) See May, Parliamentary Practice, 311. 

(o) Other means of communication appoar to be sometimes adopted - ; see p. 35 
ante, as to addresses. 

(p) May, Parliamentary Practice, 149, 399 ; and see title Parliament. 

(?) Loras’ Standing Orders (Publio Business), No. 3 \ and see title Parlia- 
ment. 
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Bbot. 4. i Q the absence of the Sovereign it is bis duty to do so (a), as well 
The Lord aB to road all other messages from the Sovereign to Parliament (6). 

Chancellor, He also presents addresses of tho Houses to the Sovereign, and, 
with the Speaker of the House of Commons, presents joint addresses 
of both Houses and reports tho answers thereto (c). It is also his 
duty to report the royal assent to Bills whon given by commission (d), 

Sub-Sect. 3 . — Administrative Duties. 

(1) As Cuttodian of Hit Great Seal. 

80. From tho 1st May, 1707 (e), there has been one Great Seal 
of the United Kingdom (/), which is different from that used in 
England or Scotland before the union of the two kingdoms^). 

The cases in which the Great Seal of the United Kingdom (as 
distinguished from the seals for Scotland and Ireland), the seal for 
Scotland, and tho Great Seal of Ireland respectively are to be used 
are provided for by statute (h). 

90. The Lord Chancellor is tho custodian of tho Great Seal (i). 
Except when the Great Seal is intrusted to a Lord Keeper ( k ), or is 
in commission (l), it remains in the custody of the Lord Chancellor, 
who causes it to be affixed to such documents as require it through 
the Office of the Clerk of the Crown in Chancery, whore the Great 
Seal is now kept (m). 

Use of the 91. The number of documents requiring to bo sealed with the 

Great Seal. Great Soal has been restricted, and provision has been made for 

the use of a wafer seal in certain cases (n), and also for the 
pre 2 >urution of and inodo of passing documouts under the Great 

«) Lords' Standing Orders, No. 2. 

b) Muy, Parliamentary Practice, 440. 

Ibid., 455. 

See title Parliament. 

(e) Namely, tho date of tho Union with Scotland ; see the Union with Scotland 
Act, 1700 (6 Ann. c. 11 ; 5 Ann. c. H, Hull.), art. 1. 

(/) United Kingdom of Groat Britain in tho Aot; now, Biuco tho Union with 
Ireland Act, 1800 (39 & 10 Goo. 3, c. 07), tho Uni tod Kingdom of Great Britain 
and Ireland. • 

(a) Union with Scotland Act, 1700 (6 Ann. c. II), art. 24. 

(A) As to tho use of tho boiiIs, seo p. 10, ante. 

(t) Seep. 55, ante, for the title of tho Lord Ch» ncellor and for the substitution 
of a Lord Keeper or Commissioners. Tile ruuk of Lords Commissioners is not 
the same as that of tho Lord Chancellor or Lord Keeper. If peers, they take 
their plaee according to their peerage ; if commoners, their place is after the 
peers and the Spouker of the House of Commous (Anson, Law and Custom 
of the Constitution, Vol. II., 150). The last occasion upon which the Great Seal 
was iu commission was in 1850, when Lord Langdale, M.E., Shad well, V.-O., and 
Bolfe, B., wore ap]>oihted. 

(A) By stat. 5 Eliz. o. 18 (1562) tho Lord Keeper is declared to have the same 
authority, pre-eminence, and jurisdiction us a Lord Chancellor. The last Lord 
Koopor was Sir Robert Honlov, afterwards Lord Northington (Campbell, Lives 
of tire Chancellors, ed. 1845, Vol. I., 21 ; Vol. V., 180, 199). 

3 (l) See p. 55, ante. 

(m) Great Seal (Offices) Act, 1874 (37 5s 38 Yict. c. 81); Crown Office Act, 
1877 (40 & 41 Viot. c. 41); Crown Office Act, 1890 (53 & 54 Yict. c. 2), s. 1 (3). 

(n) Crown Office Aot, 1877 (40 & 41 Viet. c. 41), s. 4. As to tho use of wafer 
seals, see p. 13, ante. 
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Seal (o). The Lord Chancellor may direct that any documents Sac*.*, 
may nevertheless pass under the Great Seal in any particular cuse ThALord 
in which it shall be found more convenient (a). ChanoeDcr. 


Letters patent under the Great Seal are still employed in ratifying 
treaties with foreign Powers (b), in creating peers, and in appointing 
judges of the High Court, and for various other purposes (c). 

Letters patent for inventions are sealed with the seal of the 
Patent Office, which has the same effect as if they were sealed with 
the Great Seal id). 

Where the Crown acts on the advice of the Privy Council, ub 
in grants of charters to towns or other corporate bodies, or in the 
case of a warrant proceeding from the Colonial Office in reference 
to a colonial appointment which iB made under the Great Seal, it is 
said to bo necessary that an Order in Council should be made before 
the issue of the warrant (e). An Order in Council may itself be 
sufficient following upon a royal proclamation, as in the case of the 
issue of writs for a new Parliament (/). 

Counterfeiting the Groat Seal is a felony (g). 

92. On the introduction of n new seal consequent on a demise of " Damask, 
the Crown or on a change of the royal arms or stylo, or when the 

old soal is worn out, tho old seal becomes the property of the 
Chancellor. In theory tho old seal is first broken, the Sovereign 
destroying its virtue by breaking or “ damasking ” it by giving it a 
gentle blow with a hammer (/<)• 

(-52) As Head of the Judiciary. 

93. The Lord Chancellor, hb head of tho judicial administra- Appointment 
tion, is responsible for the appointment of tho judgos of the High of judges. 
Court (i). lie appoints tlic judges of county courts (/c), except when 

the whole of a county court district lies within the Duchy of Lan- 
caster (j), and advises tho Crown with regard to the nomination of 
persons to serve as justices of tho peaco (in). He is also empowered 

(o) By rules made 22nd February, 1S78, and 8th August, 1878 ; aeo ante, 
p. 13. 

(a) Ibid. 

(b) Anson, Law and Custom of the Constitution, Vol. H., 64. 

[cj Boo ante, pp. 13 et seq. , 

\d) Patents, Designs, and Trade Marks Act, 1883 (4G & 47 Viet. o. 67), s. 12. 

(<?) Anson, Law and Custom of the Constitution, Vol. II., 67. 

(/) Md. 

[g) Forgery Act, 1861 (24 & 23 Viet. o. 08), s. 1. By tho Treason Act, 1361 
(25 Edw. 3, stat. 6, c. 2), tho offence was constituted high treason. 

(A) Campljell, Lives of the Chancellors, ed. 1815, Vol. I., 26. On a demise of 
the Crown the Great Soal continues to bo used until the successor to the Crown 
shall give order to the contrary (Succession to tho Crown Act, 1707 (6 Ann. e. 41 ; 
o. 7, Buff.), s. 9). 

(0 Except tho Lord Chief Justice of England, tho responsibility for whose 
appointment rests with the Prime Minister. 

(k) County Courts Act, 1888 (51 & 52 Viet. o. 43), s. 8. The appointments are 
made by the Lord Chancellor himself, and not, as in tho case of judges of the 

2 h Court, by the Grown upon his recommendation. 

) County Courts Act, 1886,(51 & 52 Viet. c. 43), s. 8. The appointment in 
i a case is made by the Chancellor of the Duchy. 

(m) The appointments are usually made in counties on the recommendation 
of the Lord Lieutenant, and in boroughs on that of the Home Secretary; see 
title Magistrates. 
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by various statutes either to make rules himself or to act as a 
member of committees appointed to make statutory rules and orders. 

94 . The Lord Chancellor has the exclusive power of appoint- 
ing officers assigned to perform duties with respect to tho Supremo 
Court generally, or attached to tho High Court, or tho Court of 
Appeal; also all commissioners to take oaths or affidavits in the 
Supreme Court (u). 

He has certain powers, in concurrence with the Presidents of 
divisions of the High Court, of determining what officers are to bo 
attached to tho Supreme Court, and which of 6uch officers are to be 
attached to the several courts, divisions, or judges for the performance 
of special duties (o). He also lias powers, in concurrence with certain 
other judges, with regard to filling any vacancy in tho office of master 
of the High Court or in any clorkship in the Central Office (p). 
His approval is necessary for tho removal from his offieo of any 
officer of tho Supreme Court, other than such officers attached to 
tho person of a judge as aro removable by such judge at his 
pleasure (q). 

"Writs of summons in the High Court, unless by any statute or 
by the Buies of the Supremo Court otherwise provided, are tested 
in tho Lord Chancellor’s name (?) . 


(3) At a Judicial QJJhc,'. 

Judicial 95. The Lord Chancellor is ono of the judges of the Supremo 

dutiea. Court, and is a member (though not a permanent judge) of the 
High Court of Justice (#) and its president (f), and lias as such 
equal power, authority, and jurisdiction in any division of tho 
court (m). lie is president of the Chancery Division of the High 
Court (v), and an cx officio judge of the Court of Appeal (w) and its 
president (a). An ex-Lord Chancellor remains an cx ojficio member 


(w) Judicature Act, 1873 (36 & 37 Yict. c. GG), s. 84. As to tho appointment 
of officers in tho Chancery Division, and in tho Probate, Divorce uml Admiralty 
Division, and of officers attached to divisions and to judges, sco ibid., and title 
Courts. 

(o) Judicature Act, 1873 (3G & 37 Vicfc. c. GG), s. 84. 

(}A Judicature (Officers) Act, 1879 (43 & 43 Viet. e. 78), s. 9, as amended l>y 
the Judicature Act, 1884 (47 & 48 Viet. c. 01), s. 19. 

(tj) Judicature Act, 1873 (36 & 37 Viet. c. GG), s. 84. Such officers a*e 
removable by tho person having tho right of appointment, for reasons to bo 
assigned iu the order of removal (ibid.). 

( r ) R S. C., Ord. 2, r. 8 ; and see p. 10, ante. 

(a) Judicature Act, 1873 (30 & 37 Viet. c. GG), s. 5. Ho is not one of the 
“ permanent ” judges of the High Court within tho moaning of tho proviso to the 
section which is repealed by tho Judicaturo Act, 1873 (38 & 89 Viet. c. 77), s. 3. 
His original' criminal jurisdiction, except in so far as it is conferred by his 
membership of the High Court, is now obsolete ; seo Anson, Law and Custom 
of the Constitution, Vol. IL, 161. 

(«) In the absenco of the Lord Chancellor the Lord Chief Justice is President 
(Judicature Act, 1873 (30 & 37 Viet. c. 66), s. 6). 

(«) Ibid. 

Av) IUd. t s.,31 (1). 

(te) Judicature Act, 1875 (38 & 39 Viet. o. 77), s. 4. The jurisdiction and 
powers of tho Court of Appeal in Chancery were transferred to this court by s. 18 
of the Judicature Act, 1873 (30 & 37 Viet. c. G6). 

(a) Judicature Act, 1875 (38 & 39 Viet. o. 77), s. 6. 
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of Hie Court of Appeal, but may not bo required to sit and act as a 
judge of that court unless, upon the request of the Lord Chancellor, 
he consents to do so, and while so sitting and acting he ranks 
therein according to his precedence as a peer (6). 

96. As a judge the Lord Chancellor has no jurisdiction what- 
ever in Scotland, but has only certain statutory powers relating 
thereto which are not judicial (t*). 

97. As Prolocutor or Speaker of the House of Lords he presides 
over tho House when sitting as the highest court of appeal. He 
presides in cases of impeachment of a commoner (d), but not on 
the trial of a peer, either on impeachment or otherwise (e). An 
ex-Lord Chancellor, being a person who has held high judicial 
office, if a peer, is a Lord of Appeal in Ordinary and qualified to 
sit in tho House as such (/). 

The Lord Chancellor is also a member of the Judicial Committee 
of the Privy Council (g) as being a privy councillor who holds, or 
has held, high judicial office (/i). 

He is a justice of the peace virluta officii in each county, riding, 
and division (i). 

98. When ilio Great Seal is in commission, tho Lords £!om- 
missionors arc to represent tho Lord Chancellor for tho purposes of 
tho Judicature Act, 1878, except that as to the presidency of the 
Court of Appeal, tho .appointment or approval of officers, or the 
sanction to any order for tho removal of officers, or any other act 
to which the concurrence or presence of the Lord Chancellor is 
made necessary by tho Act, the powers given to the Lord Chancellor 
by the Act may be exercised by the senior Lord Commissioner for 
the timo being (Zc). 

99. In the Judicature Act, 1878, the term “Lord Chancellor** 
includes “Lord Keeper of tho Great Seal ” (/). 


(6) Judicature Act, 1891 (34 & 33 Viet. c. 53), e. 1. As to whotlior the Court 
of Appoul is bound by tho decision of a Lord Chancellor sitting alone in jtho old 
Court of Appeal in Chancery, soo lie Lloyd, Lloyd v. Lloyd , [1903] 1 Ch. 383, 
C. A., at p. 392. 

(c) Soo Stuart v. Bute {Manjuis) (18G1), 9 II. L. Ca*. 440, 454, 455 (scheme 
settled in Chancery for the education and care of an infant having property in 
England and Scotland ; tutor dative in Scotland restrained from proceedings 
in the Court of Session on tho ground that, ns to tho benefit of tho infant, there 
should be reciprocity of action between English and Scotch courts). 

(rf) May, Parliamentary Prnctico, 664. 

(e) In the trial of Earl llussell ( [1901] A. C. 446) the Lord Chancellor presided 
as Lord High Steward, which office is merged in tho Crown ; see Vol. VI., p. 328. 

(f) Appellate Jurisdiction Act, 1876 (39 & 40 Viet. c. 59), s. 25, 

((f) As constituted under tho provisions of the Judicial Committee Act, 1833 
(3 & 4 Will. 4, o. 41), and the Appellate Jurisdiction Act, 1887 (50 & 51 Viet, 
o. 70), a. 3. 

(A) As defined by the Appellate Jurisdiction Act, 1876 (39 & 40 Wot e. 59\ 
a. 25, and the Appelate Jurisdiction Aot, 1887 (50 & 51 Viet. c. 70), s. 5. 

(0 See 1 Bl. Com., 14th ed., 350, and tide Magistrates. 

(A) Judicature Act, 1873 (36 & 37 Viot. c. 66), s. 98. 

(1) Ilid., e. 100. Soo, also, as to tho Lord Keeper, note (n), p. 55, ante. 
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Biot. 4. 
The Lord 
Chancellor. 

Ecclesiastical 

patronage. 


Various 

powers. 


Effect of the 
Judicature 
Act, 1873. 


(4) Patronage of the Crown. 

100. Tlio Lord Chancellor is patron of all the King’s livings of 
the value of £20 and under (m), and acts, by custom, independently 
of the Crown (n). He is visitor of all colleges and hospitals of royal 
foundation (o). 

(5) Miscellaneous Jurisdiction. 

101. Tlio miscellaneous jurisdiction, derived from the fact that 
the Lord Chancellor represented the Crown before tlio development 
of the various departments of government, has now been almost 
entirely delegated (y»). The equitable jurisdiction as developed and 
administered in tho Court of Chancery is now vested in the High 
Court of Justice (q). 

His original powers as a member of tlio Curia and the Court of 
Exchequer gave, him some powers, in common with the judges of 
the courts of common law (;•), with regard to the issue of writs of 
habeas corpus and prohibition (s), while the writ of ne exeat regno 
was under his exclusive jurisdiction (0. He still has power to 
removo any coroner from his office for inability or misbehaviour in 
the discharge of his duty (u). His jurisdiction derived through 
the Crown when acting in its capacity of parens patriot, in matters 
relating to charities, idiots and lunaticH, and infants, has been 
delegated to the High Court of Justice (y), and his former statutory 
jurisdiction in bankruptcy has been superseded ( x ). 

102. Except as expressly therein directed, the Judicature Act, 
1878, does not affect the office or position of Lord Chancellor, and 
his officers are to continue attached to him as if the Act had not 
passed. All duties which any officer of tho Court of Chancery 
might, when the Act came into force (namely, 1st November, 1875), 
be required to perform in aid of any of the Lord Chancellor’s duties 
may bo requirod to be performed by such officer when transferred 
to the Supremo Court and his successors (y). 


(m) Campbell, Liv**fl of tho Chancellors, ed. 1815, Vol. T., 18. 

(n) Anson, Law nml Custom of tho Constitution, Vol. II., 53. Tho provisions 
of tho Jews belief Act, 1858 (21 & 22 Viet. c. 49), s. 4, should bo noted, by 
widely tho exeroiso of tlio Crown’s ecclesiastical patron ago, and tho giving of 
advice* by a Jew to tho Crown or Lord Lieutenant of Trolaud as to disposals of 
offices in tho Church of England or Scotland, is prohibited. Sco also, a* to 
Jewish disabilities, note (»), p. 30, ante. 

(o) Brydnli, Jus Sigilli (1973), 24; Campboll, Lives of the Chancellors, od. 
1845, Vol. I., 10. 

(p) Seo titles referred to in notes (t) and (»), infra . 

(g) Judicature Act, 1873 (30 & 37 Viet. c. Cti), ss. 3, 16 (1). 

(r) Campbell, Livos of ' tho Chancellors, od. 1845, Vol. I., 12; Anson, Law 
ana Custom of the Constitution, VoL II., 152 ; Crowley’s Case (1818), 2 
Swan. 1. . * 

(a) Campboll, Lives of the Chancellors, ed. 1845, Vol. I., 13. 

It) Ibid. 


Iv ) Coroners Act, 1887 (50 & 51 Viet. o. 71), s. 8 (1) ; and see title Coroners. 
(v) See titles Infants; Lunatics and Persons of Unsound Mind. As 
to his powers with regard to petitions of right, seo titlo Crown Practice, 

(*) By the early statutes relating to bankrupts n summary jurisdiction was 

S ’ven to tho Chancellor without rignt of appeal (see 3 Bl. Com., 14th ed., 428). 
>e as to the present pructioo, title Bankruptcy and Insolvency, VoL IE., p. 1. 
(y) Judicature Act, 1873 (30 37 Viet. c. 66), s. 94. 
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Sect. 6.— The Lord Privy Seal. 

103. The office of Lord Privy Seal since the passing of the Great mty-tal 
Seal Act, 1884, which renders the use of the Privy Seal in all oases 
unnecessary (z), is a purely honorary one. it usually confers 
Cabinet rank upon its holder, and has been utilised in recent times 
for the purpose of enabling a minister to be a member o! that body 
without folding an office to which definite duties are attached. The 
office is usually unpaid (a). 

Upon appointment the Lord Privy Seal is required to take the 
oath of allegiance and official oath ( b ). 


Sect. 6. — The Secretariat (c), 

104. The ordinary method of communication between Sovereign The office of 
and subject is through a Secretary of State (d). His Majesty’s Prin- Sjcfrt"! of 
cipal Secretaries of State aro five in number, namely, the Secretaries 8tate * 
of State for the Homo Department, for Foreigu Affairs, for the 
Colonies, for the War Department, and for India. Although the secre- 
tarial duties are divided among five persons presiding over separate 
departments of government, each secretary is capable in point of law 
of performing the duties of all or any of the departments (e). 


(z) The Great Soal Act, 1884 (47 & 48 Viet. e. 30J, b. 3, enacts that it shall not 
bo necossary tliat any instrument shall bo uaFsed under 1 ho Privy Seal. Although 
this section has now’boon ropoalod by the Statute Law Rovision Act, 1898 (01 & 62 
Viet. c. 22), the necossity for employing tho Privy Seal in connection with the 
affixing of tho Great Seal has been rendered unnecessary by s. 2 (1) of tho Great 
Seal Act, 1884 (47 & 48 Viet. c. 30). Its uso as an authority for tho issue of 
monoy from tho Exchequer has beon superseded bv tho practice of employing a 
royal order Tinder tho sign manual, conn torsignod by tho Treasury. The above 
repeal does not rovivo the uso of the Privy Seal (soo p. 11, ante), and os to the 
abolition of tho officers of tho Lord Privy Seal, soo ibid. 

(а) For the history of tho office, seo Anson, Law and Custom of the Consti- 
tution, Vol. II., 106. The Lord Privy Soal is still virtutc ojjicii included in the 
commission of the poace in each county, riding, and division, and is a member 
of several boards, such as the Local Government Board, which never moot (see 
p. 103, post). 

(б) See p. 24, ante. 

(c) For the history of the secretariat, see Thomas, History of Fublio 
Departments, pp. 23 -30; Proceedings and Ordinances of the Privy Council, 
ed. Nicolas, Vol. VI., p. xovii. ; Harrison v. Bush (1835), 0 E. & B. 344, at 
p. 352 ; Entick v. Carrington (1765), 19 State Tr. 1030. 

(d) Harrison v. Hush, supra. A communication made to a Secretary of State 
with reference to matters falling within the scope of his department is therefore 
privileged (ibid. ; but seo Blagg v. Sturt (1846), 10 Q. B. 899 ; affirmed Ex. Oh., 
ibid., 906). 

(e) Parliamentary History, Vol. XXXIIL, 970 ; Harrison v. Bush , supra. The 
'authority of a Secretary of State is derived partly from the common law preroga- 
tives of the Grown which ho administers, partly from powers conferred upon him 
by statute. Such powers are almost invariably conferred upon “ one of His 
Majesty’s Principal Secretaries of State.” For an exception, see the Petitions of 
Right Aofc, 1800 (23 & 24 Viet. o. 34), s. 2, whereby the duty of submitting a 
petition of right to the Sovereign is assigned to the Home Secretary. By the 
Interpretation Act, 1889 (52 & 53 Viet. o. 63), s. 12 (3), unless the contrary inten- 
tion appears, the expression “ Secretary of State ” is defined to mean ‘Sone of His 
Majesty’s Principal Secretaries of State for the time being.” The fact that the 
offioe is one, ondthe division of its duties merely one of convenience, is illustrated 
by the fact that the removal of a Secretary of State from one department to another 
does not necessitate re-election in the event of his being a member of the House 



ee 


Constitutional Law. 


Biot.* 105. The appointment, which is during pleasure, is made by 
The Sect# grant and delivery of tho seals (/), and upon appointment he is 
tsriat. required to take the oath of allegiance and official oath (g). 

statu and 106. The Principal Secretaries of Stale are members of the 
staff. Privy Council and of the Cabinet; thoy are also included in the 

commission of tho peace for each riding, county, and division ( h ). 

Each Principal Secretary is invariably assisted by a parliamen- 
tary under secretary and a permanent secretary, or more than 
one such secretary may, it seems, be allotted to him in accordance 
with the requirements of tho office (i). 

Not more than four of the Principal Secretaries aro capable of 
sitting and voting in the House of Commons at the same time (1c ) ; 
and the same principle is applicable to their Under- Secretaries. 
Infringement of this provision ontails liability to a penalty ( l ). 

Respond- 107. A Secretary of State is responsible to Parliament, as a 
bility. membor of the Cabinet, for the advice which he gives to the Crown, 
for the administration of the department over which he presides, 
and for acts done under his authority (/«)• 

Actions 108. Tho personal responsibility of a Secrotary of State to 

iLKamst a individuals in his official capacity is limited to cases where bucIi 
state . ftfy ° responsibility is expressly imposed by statuto (n). An action will 
lio against a Secretary of Stato personally in respect of unlawful 
acts, resulting in injury to an individual, done by him personally (o), 

of Commons (Representation of tho People Act, 1807 (30 & 31 Viet. c. 102), b. 52, 
Sched. H ; and sco Harrison v. Bush (1855), 5 E. & B. 314, at p. 352, and p. 40, 
ante). 

(/) Parliamentary History, Vol. XXXIII., 97(3 ; Harrison v. Bush, supra. 
In Whaley v. Carlisle (1800), 17 I. C. L. It. 792, judicial notice was taken of tho 
fact that a particular person was Secretary of State for Foreign Affairs in 1803. 

(«/) Promissory Oaths Act, 1868 (31 A 32 Viet. c. 72), s. 5. As to tho 
manner of taking tho oaths, see tho Promissory Oaths Act, 1871 (31 & 35 Viet, 
c. 48), s. 2, and, generally, p. 24, ante. 

(A) See pp. 37 el seg., ante ; and us to the commission of tho poaco, Harrison v. 
Bush, supra, at p. 353 ; Bntick v. Gxrrington (1765), 10 Stato Tr. 1030. 

(») Seo as to tno power of tho Crown to crcuto offices, p. 41, ante. 

(A) Government of India Act, 1858 (21 & 22 Viet. c. 10G), s. 4 ; and seo, 
generally, p. 39, ante. 

(1) See p. 39, ante. 

( /»)* For the responsibility of ministers generally, seo pp. 47 et seg., ante. 
A Secretary of State ought not to disclose tho advico winch ho gives to the 
Crown ( Cobhett v. Grey (1850), 4 Exch. 729) 

(w) See, as to tho llomo Secretary, p. 82, post ; as to the Secretary for 
Foreign Affairs, p. 8G, post ; as to the Secretary for War, p. 92, post ; anil as to tho 
Secretary in Council for India, see titlo Dependencies and Colonies. For 
the liability of public officers- generally, see Vol. VI., p. 413, and note (o), infra. 

(o) For the liability for unlawful acts of a public officer generally, seo 2 Co. 
Inst. 186; Ilawk. P. 0. 43; 3 331. Com. 254 ; Feather v. R. (1865), 6 13. & S. 
257 ; llawtey v. Stee.lg (1877), 6 ‘Ch. D. 521 ; Rogers v. Rajendro Butt (1860), 13 
Moo. P. C. O. 209, 236; Raleigh v. Goschen , [1898] 1 Ch. 73. Where an act 
injurious to a foreigner, which might otherwise afford a ground of action, is 
done by a British subject outside the jurisdiction of the English courts, tho 
act, if previously authorised or subsequently ratified by tho British Govern- 
ment, becomes an act of state, and the private right of action becomes merged 
in the international question which anses between the Governments of the 
parties (Huron v. Denman (1848), 2 Exch. 1G7 ; Feather y. R., supra). As to. 
aots of stato generally, see VoL Vi., p. 416, and title Public Aviiiobitiss and 
Public Offioehb. 
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or under his direct authority (p). The rule does not extend to make *■«. «. 
a Secretary of Stato liable for wrongful acts done by his subordinates. The Secre- 
tinless the act complained of was specifically authorised by the taiiai. 
Secretary of State himself; such subordinates are the servants 
of the Crown, and therefore neither the Secretary of State nor any 
other officer of the Crown can be made liable for the torts of such 
subordinates (q). ‘ • 

109. An action will lie against a Secretary of State for breach Breach of 
of contract only in cases in which he lias made himself personally contract, 
liable (*•). The fact that a Secretary of State is intrusted with 
the distribution of sums placed at his disposal as head of an 
administrative department does not constitute him a trustee of any 
particular portion of such sums, so as to render him liable to be 
sued in an action for Iho recovery thoreof (a), neither is there any Trusts, 
duty upon him from which a promise to pay such portion to any 
individual may bo implied (a) ; lie is merely the agent of the Crown 
to distribute the funds intrusted to him (b). 

(») Wilkes v. Halifax {Lord) (1709), 19 State Tr. 1070, at p. 1400 ; Cubbett v. 
drey (1830), 4 Exeh. 729 ; Sayre v. llvchford {Earl) (1770), 20 Stale Tr. 128G. Thus, 
an action 'will lie for damages for trespass and false imprisonment ( Wilkes v. 

Halifax {Lord), stq/ra). Tlie action was the sequel to tho decisions- establishing the 
illegality of general warrants, as to which see note (A) on p. 68, post. An action 
for trespass brought ngainst a public officer in his official capacity will therefore 
bo dismissed, nnd leave to amend refused {Coieiwj v. Secretary of Stale fur War, 

Times, 23rd January, 1877, cited in Ualeiyh v. Gvschen, [1898] 1 Ch. 73). In the 
latter case this couiho was adopted without prejudice to any right to bnng an 
action against tho defendants personally. In Dickson v. Cumbcrmere (Viscount) 

(1803), 3 1}\ & F. 527, it was held that an action will not lie ngainst tho Secretary 
of State for War for causing tho linutonant-colonel of a rogiment to bo removed 
from his olhco by falso charges, unless ho has acted dishonestly, and it was 
doubted whether such un action would bo maintainable in uny cose. 

(tj) The only reported instances of a Secretary of Stato being held personally 
liublo in tort appear to bo Wilkes v. Halifax ( Lord), supra, and Sayre v. J loch- 
ford {Earl), supra, and compare Cobbett v. Urey, supra. For tho principle upon 
which tho proposition in the text is founded, seo Lane v. Cotton (1701), 1 Ld. 

Kaym. C46; Nicholson v. Mounsey (1812), 15 Fast, 384 ; Tobin v. 11. (1864), 16 
O. B. (n. s.) 310 ; Mersey Docks and Harbour Hoard Trustees y. Gibbs (1866), L. B. 

1 ILL. 93; Bainbridyev. Postmaster -General, [1906] 1 K. 3). 178, 0. A.; Ualeiyh 
V. Gosc/wn, [1898] 1 Ch. 73. Where a subordinate illegally does an act autho- 
rised by a superior official to bo ilono in n logal mannor, tho superior is not 
liable (O' Byrne v. Harlinyton {Marquis) (1877), 11 1. B. C. L. 445, Ex. Ch.). 

(r) There appears to be no reported instanco of a Secretary of Stato being so 
held liable iu contract. For tho principle upon which the proposition in the 
text is founded, see Macbeath v. HalJimand (1786), 1 Term ltep. 172 ; Palmer v. 

Hutchinson (1881), 6 App. Cos. 619, P. 0. An officer of stale can make no agree- 
ment in derogation of tho powers of tho Crown {Grant y. Secretary of State for 
India (1877), 2 C. P. I). 445). An action will not lio against a servant of the 
Crown for breach of warranty of authority to enter into a contract of service on 
behalf of the Crown ( Dunn v. Macdonald, [1697] 1 Q. B. 555, C. A. ; but seo 
Graham v. Public Works Commissioners, [1901] 2K. B. 781, and cases thoro cited). 

(s) Grenville- Murray y. Clarendon {Earl) (1869), L. B. 9 Eq. 11. See also 
Vol VI, p. 415. 

(a) Qidley y. Palmerston {Lord) (1822), 3 Bred. & Bing. 275, per Dallas, O.J., 
at p. 285 (uction by executor of a retired clerk at the War Office against the 
Secretary at War for retirod allowance duo to him, the retired clerg. Judg- 
ment for the defendant, although tho money hod actually been received by the 
Secretary at War). See also Vol. VI., p. 413. 

(5) Ktnfoch v. Secretary of State for India in Council (1882), 7 App. Cos, 619; 

Qmey v. Palmerston {Lord), supra , at p. 286. 
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Bur.*. HO. As the ordinary channel of communication between 
The Seen* Sovereign and sub j ecfc, a Secretary of State is the instrument through 
tariat which the royal pleasure is legally declared (c). The seals which 
The score- he controls aro the signet, a second secretarial seal, and the 
tarlal seals, cachet. 

The signet is affixed in the Foreign Office to instruments which 
authorise the affixing of the Great Seal to powers to treat and to 
ratifications of treaties ; in tho Colonial Office it is affixed to 
commissions and to instructions. 

The second secretarial seal is affixed to royal warrants, and to 
commissions, and is employed only in the Homo Office and the War 
Office. 

The cachet is affixed to envelopes of letters addressed personally 
by the Sovereign to the head of a foreign State (if). 

Documents issued from the India Office are, it seems, not neces- 
sarily sealed with tho signet or the second secretarial seal, orders 
and communications sent to India being merely directed to be signed 
by ono of the Principal Secretaries of State ( e ). 

Apart from his custody of tho seals, a Secretary of State gives 
formal expression to the royal pleasure by affixing his signature to 
documents and orders. Instruments authorising the affixing of the 
Great Seal to powers to treat and ratifications of treaties are 
countersigned by a Secretary of State, as are also various royal 
orders, warrants, commissions, and instructions under the sign 
manual (/). Departmental orders and regulations issued by a 
Secretary of Stato aro signed by such Secretary (#). 


Exceptional 111. The following exceptional powers {inter alia ) are vested in 
g owc ” o£ft f a Principal Secretary of Stato : — 

state. rJ ° (l) The power to commit by warrant in case of high treason (h). 


(c) Harrison v. Bush (1855), 5 K & 13. 344, nt p. 352. 

(d) As to the uso of tho souls, boo Anson, Law anil Custom of the Constitu- 
tion, Vol. LL, 108. As to tho doctrino of tho seals with reference to ministerial 
responsibility, boo Maitland, Constitutional Law, 393. 

(«) Government of India Act, 1858 (21 & 22 Yict. c. 106), s. 19. By s. 29 
the appointment of tho Governor- General, governors of presidencies, and the 
Advocato-Genoral, are to be mado by His Majesty by warrant under the 
sign'mnnual. Lieutenant-governors of Provinces are to bo appointed by the 
Governor-General subject to His Majesty’s approval. 

(/) Anson, Law and Custom of tho Constitution, Vol. II., 51. Instructions 
to a colonial governor are exceptional, inasmuch as thoy aro sealed with the 
signet, but not countersignod {ibid,, 52). As to a sign manual warrant as 
authority for affixing tho Great Soal, see p. 11, ante. 

(ff) Evidence of such Orders and regulations may bo given (a) by the 
production of a copy -of tho Gazette purporting to contain such orders or 
regulations ; (b) by the production of a copy of such order or regulation 
purporting to bo printed by the Eng’s Printer or under the authority of His 
Majesty’s Stationery Office; (c) by the pioduction of a copy or extract of such 
order or regulation purporting to bo cortified by any Secretary or Under- 
secretary of State (seo the Documentary Evidence Act, 1868 (31 4 32 Yict 
c. 37), s. 2 ; tho Documentary Evidonce Act, 1882 (45 & 46 Yict. e. 9), s. 2). 

{h) R. v. Rowe (1095), 12 Mod. Hep. 82; JCntick v. Carrington (1765), 19 
State Tr. i029; Jl. v. Despard (1798), 7 Term lien. 736. The power of com- 
mitment is confined to oases of high treason. Goneral warrants issued by 
a Secretary of State to search for and seize the author (not named) of a 
seditious libel {Leach v. Money (1765), 19 State Tr. 1001), to search lor ana seise 
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(2) The power by express warrant in writing to order that letters l® 0 ** «. 
passing through the Post Office may be opened or detained (») ; also The Score- 
by warrant to authorise each persons as he thinks fit to assume taiiafci 
control of telegraphs in the interests of the public service (k). 

(8) The power (when the Crown by Order in Council declares 
that an emergency has arisen in whiok such a course is expedient) 
by warrant to authorise such persons as ho thinks fit to take 
possession of any railroad or tramway, and of the plant belonging 
thereto (Z). 

(4) The power, upon requisition by some person recognised by 
him as a diplomatic representative of a foreign State with whom an 
arrangement has been made under the Extradition Act, 1870, for 
the surrender of a fugitive criminal from such foreign State suspected 
of being in the United Kingdom, by order under his hand and seal 
to signify to a police magistrate (or certain other officials in appro- 
priate cases) the fact that such a requisition has been made, and to 
require him to issue his warrant for the apprehension of the fugitive 
criminal (m). 

(5) The power to confirm bye-laws made by local authorities for 
regulating advertising structures exceeding twelve foot in height, 
and advertisements which affect injuriously the amenities of a public 
park or pleasure promenade or disfigure the natural beauty of a 
landscape (n). 

(6) The power, by arrangement with the Board of Trade, to issue 

the papers of the author (not named) of a seditious libol (TTiTfcfti v. Wood (1763), 

19 State Tr. 1153), and to eoize tho papers of the author (named) of a seditious 
libol ( Entick v. Carrington (1765), 19 Stato Tr. 1029) aro illegal. 

(*) Post Offico (Offences) Act, 1837 (7 Will. 4 & 1 Viet. c. 36), s. 25, which is 
repealed as from May 1st, 1909, when tho reference will bo to s. 56 (2) of tho 
Post Offico Act, 1908 (8 Edw. 7, c. 48) ; and boo title Post Omens. 

(k) Telegraph Act, 1863 (26 & 27 Viet. o. 112), s. 52. The warrant is only 
valid for one week from its issue, but successive warrants may be issuod from 
week to week so long as, in the opinion of a Secretary of State, the omorgonoy 
continues. Government departments havo priority for their messages when 
they require it (ibid., s. 48) ; and see title TELEGRAPHS AND TELEPHONES. 

(l) Regulation of tho Forces Act, 1871 (34 & 35 Viet. c. 86), s. 16. The 
Warrant is only valid foT one weok, but suceessivo warrants may bo issued from 
week to week so long as, in tho opinion of a Secretary of Stato, the omorgonoy 
continues. Such compensation for loss or injury sustained by tho exercise of 
this power is payable as may be agreed botwcon tho porsou or body of persons 
whoso undertaking has been taken possession of, or, in caso of difference, ns 
may he settled by arbitration under the Lands Clausos Consolidation Act, 1815 
(8 & 9 ‘Viet. o. 18) (ibid.). Traffic for naval and milil ary purposes has precedence 
over any other traffic whenever an order for the embodiment of tho militia is in 
force if a Secretary of Stato makes an order to that effect, whereupon an officor 
of His Majesty’s naval or military forces, acting under the authority of a Secre- 
tary of State (or the Admiralty), may by warrant require that such traffic as 
may he specified in the warrant may havo priority over other traffic (National 
Defence Act, 1888 (51 & 52 Viet. c. 31), s. 4 (1), (2) ). Such warrant is only 
Valid for one month, unless renewed (iUd., s. 4 (4) ). As to compensation and 
remuneration, see ibid., s. 4 (0), (7) ; and see title Royal Forces. 

(m) Extradition Act, 1870 (33 & 34 Viet. c. 52), ss. 2, 7, 16 ; extended as to 
the meaning of 41 diplomatic representative,” and the jurisdiction conferred on 
magistrates and sheriffs, by the Extradition Act, 1873 (36 & 37 Viet. c. 60), ss. 7, 6 
respectively. See, generally, title Extratitton and Fugitive Offenders. 

(n) Advertisements Regulation Act, 1907 (7 Edw. 7, c. 27), ss. 2, 6. Under a. 8 
the Secretary for Scotland is substituted as to Scotland for a Secretary of State. 



70 


Constitutional Law. 


Sect. A. 
The Secre- 
tariat. 


Miscellaneous 

powers. 


fend collect any cl the forms under the Census of Production Act, 
1906, as respects any factory, workshop, mine, or quarry ; also, by 
a similar arrangement, to cause any statistical returns which he is 
authorised to obtain under any other Acts with regard to such 
matters or industries to be collected at the same time, and if con- 
venient on the same forms, as returns under the above Act (o). 

(7) The exclusive power to make rules relating to leave of absence 
(except in certain colonies) of persons employed in the public service 
of any colony (p). 

(8) As to all theatres, music halls, and other places of public 
resort as defined by the Act being in use on the 22nd July, 1878, 
and not under the jurisdiction of the Lord Chamberlain of the 
Household, the power to consent to notices being given by the 
London County Council to tho owners as to alterations which the 
lattor body may think necessary, under the provisions of tho Act, 
to remedy structural defects which may result in special danger 
from fire to the public (q). 

Also, as to all theatres not under the jurisdiction of the Lord 
Chamberlain, the power to rescind or alter any rules made by tho 
justices of the peace at special licensing sessions under the powers 
of tho Theatres Act, 1813 ; and to make other rules for the like 
purposes (?•)• 

(9) As to compensation for damage done by persons riotously 
and tumultuously assembled together, tho power to make, revoke, 
and vary regulations respecting the time, manner, and conditions 
in and under which claims for compensation may be made (*). 

112. Powers are also conferred upon n Secretary of State as to 
a variety of miscellaneous matters (£). 


(<j) Census of Production Act, 1900 (G Edw. 7, c. 49), s. 5. Tho Board of 
Trado, aftor consultation with tho Secretary of State, may make certain rules 
under tho Act (ibid., s. 8). Tho intervals botwoon returns under tho Factory 
and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 130, may bo the pamo as for tho 
census of production undor the ahovo Act if tho Secretary of State so dirocts 
(ibid., b. 10). 

(/?) Colonial Officers (Loavo of Absonco) Act, 1894 (57 & 58 Viet. c. 17), 
r. 1 (1). The oxcepted colonics are those given in tho schednlo, or in any Order 
in Council extending the samo (see Orders in Council, Stnt. R. & 0. Rev., 
Nos. Ill, 1050, extending tho Schedule to tho Transvaal, Australia, and '.ho 
Orange River Colony). Persons employed as above may not l»e absont excopt 
in accordance with tho rules. 

(9) Metropolis Management and Building Acts Amonilmont Act, 1878 (41 & 42 
Viet. c. 32), s. 11, as virtually amended as to tho transfer of powers from tho 
Metropolitan Board of Works by the Local Government Act, 1888 (51 & 52 
Viet c. 41), s. 40 (8). The consent of a Secretary of State is a necessary pre- 
liminary to notice (ibid.). Soe-ulso, generally, title Theatres. 

(r) Theatres Act, ' 1843 (6 & 7 Viet. c. 08), s. 9, and see, gonorally, title 
Theatres. 

(«) Biot (Damages) Act, 1886 (49 & 50 Viet c. 38), s. 3 (2). Claims not made 
in accordance with the regulations may be excluded (ibid.). See, generally, 
title Criminal Law and Procedure. 


(<) Soe titles Aliens, Vol. I., p. 301 (natuialization) ; Animals, Vol. L, p. 363 
(vivisection; wild birds) ; Building Societies, Vol. m., p. 321 ; Burial and 
Cremation, Vol. HI., p. 401 ; Commons, Vol. IV., p. 441 ; Oountt Courts 
(committals to prison); Criminal Law and Procedure (convicts’ property; for- 
feiture; oosts of prosecutions ; criminal lunatics ; police; riot ©to.); Education 
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Sub-Sectt. \.—The Attorney-Gmeral and Solicitor -General* ’ , V ,! 

i* • i, 

113. The King cannot appear in his own courts to sapao&^lli 
interests {a) in person, bat is represented by his attorney (&), who 
bears the title of His Majesty's Attorney-General (c). 

The Attorney-General is . primarily an officer of the Crown, and 
in that sense only an officer of the publio (d), But, although he 
performs to sbme extent high judicial functions («) at common law, 
he is, when exercising them, in no oase a oourt in the ordinary 
sense, so that prohibition will not lie against him (/), 

In hiB absence or incapacity, the duties devolve upon the 
Solicitor-General (g), who also represents the Crown where distinct 
interests require to be separately represented (h). 


(industrial schools) ; Explosives; Factories and Workshops; Highways, 
Streets and Bridges ; Husband and Wife (marriages) ; Infants (employ- 
ment of children); Inns and Innkeepers; Intoxicating Liquors; Local 
Government ; Lunatics and Persons of Unsound Mind ; Markets and 
Fairs; Master and Servant (councils of conciliation) ; Metropolis 
( police etc.); Mines; Poor Law; Prisons and Bbformatories ; Public 
Health etc.; Bailways and Canals; Street Traffic ; Theatres; Trade 
and Trade Unions. 

(а) In It. v. Gregory (1672), 2 Lev. 82, a declaration quod dominus rex v$nit 
coram domino rege was allowed after some demur, but characterised by Hale, 
O.J., as “ well enough, but unmannerly.” 

(б) It. v. Austen (1821), 9 Price, 142, n. “The King sues by his attorney” 
or “The Attorney sues for tho King” are only different forms of expressmg 
the same thing. It is tho Sovereign who, by his attorney, gives the court to 
understand and be informed of the matter which is being brought to its notice 
( Wilkes v. It. (1768), Wilm. 822, H. L., at p. 327 ; see, too, A.-G.for Prince of 
Wale* v. St. Aubyn {Bart.) (1811), Wight. 167). 

(c) Compare note (y), infra. 

(d) A.-G. v. Brown (1818), 1 Swan. 26o, 294 ; It. v. Wilke $ (1770), 4 Burr, 
2527, 2570. 

(e) It. v. Comptroller-General of Patents, [1899] 1 0,. 13. 909, 0. A. 

if) Be Van Gelder'e Patent (18883, 6 B. P. C. 22, 27, C. A. 

{g) The title seemB to point to the fact that originally tho Attomoy-Genoral 
represented tho Crown in tho common law courts and tho Solicitor-General in 
chancory (Wilke* v. A (1768), Wilm. 322, H.L., at p. 380 ; S.-G. v. Bath Corpora- 
tion (1840), 18 L. J. 275 ; S.-G. v. Law Reversionary Interest Society (1873), 
L. B. 8 Exoh. 233). The Interpretation Act, 1889 (52 & 53 Viot. c. 633, doefi not 
deal with the Law Officers, but the expression “ the Attorney-General ’ is recog- 
nised hi numerous statutes as including the Solicitor-General in cases where 
Such, inolusion or substitution is necessary (see Crown Suits, &o. Aot, 1865 (28 
ft 29 Viot. o. 104), s. 5 ; Prosecution of Offences Act,' 1879 (42 ft 43 Viet. c. 22), 
s. 9 : Explosive Substances Act, 1883 (46 Viot. a. 8), s. 9 ; Corrupt and Illegal 
Practices Prevention Act, 1883 (46 & 47 Viot. o. 51), s. 64 ; Official Secrets Act, 
1889 (52 ft 53 Viet o. 52), s. 7 (23 ; and Foreign Mamago Aot, 1892 (55 & 56 Viot. 
o. 23], s. 24). With regard to the Lord Advocate and the Solicitor-General for 
Scotland, see the Coal Mines Begulation Act, 1872 (35 & 36 Viot c, 76), s, 73, and 
the Coal MineB Begulation Aot, 1887 (50 A 51 Viot. c. 58), s. 76. With regard 

SSfwSS Aot, ISSSaV ft 46 Viot. c. 25), 8*33, and the Oriminaffiw and 
ProoedW (Ireland) Aot, 1887 (50 & 61 Viot c. 20), s. 19. A* to the effect of 
a change of Attorney-General during proceedings, B&JfosmiUon v. A.-G. 
(1880 ),Tl. B. Ir. 225 ; (1881) * L. B. L* 271, 0. A. ; apd as to Sorffttod, the 
frown Suits (Scotland) Act, 1857 (20 ft 21 Viot c. 443, a, 5, 

Ik) A.-G, V* Galway Corporation (1829), 1 Mol. 95, 101, n. ; A-G. v. 
tVinfor 0em and Canons) (I860), 8 Q L. Cos. 3§9 ; and 999 other instances 

WOm-vi;, r 
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Constitutional Law. 


Biot. 7. U4. The Crown is represented by separate Law Officers for 

Legal Scotland, under the titles of the Lord Advocate and the Solioitor- 
Hepre* General for Scotland, and for Ireland by the Attorney-General and 
sentatives Solicitor-General for Ireland, There are also separate Law Officers 
Cm * or Lancaster an< * Do rham (♦*). The Attorney-General for England 

trown. ^ as p rece( j eii oe 0 { the Lord Advocate, even on the hearing of Scottish 

appeals in the House of Lords (k). 

Appointment U5. The office is conferred by patent, and is held daring 
end Balance. pi eaBure> Neither the Attorney-General nor the Solicitor-General 
for England may engage in private practice. The Attorney-General 
enjoys at present a salary of £7,000 per annam and certain fees, 
while the Solicitor-General receives £6,000 a year as salary and 
fees (a). 

The Attorney. 116. The Attorney-General is the head of the Bar (6), and has 
General precedence over all King’s counsel. Generally speaking, however, 
n e courts. ^as n0 g rea fc or legal rights than other members of the Bar, in 

so far that he or any person appointed to act for him must conform 
to the rules of the court in which the proceeding in which he is 
engaged takes place, the courts exercising over him the same 
authority which they exercise over every other suitor or his 
advocate (c). He would not be permitted to prosecute any proceed- 
ing which was merely vexatious, or which had no legal object (d). 
Where a prerogative is claimed on bolulf of the Crown, it is for 
the representatives of the Crown clearly to establish it, whero they 
claim to be on a different footing from the subject as regards 
procedure [e) t or, it seems, in any other respect. The opinion of 
the Attorney-General is, in the eyes of the court, entitled to no 
more authority than that of any other member of the Bar(/). 
No general right of reply on the part of the Attorney-General is 
recognised by the courts (g). 


cited in Robertson, Civil Proceedings by and agAinst the Grown, p. Id. See 
also EWa y. Bedford (Duke), [1899] 1 Oh. 494, O. A., at pp. 604, 618; A.-O. y. 
Richmond [Duke) (No. 2), [1907] 2 K. B. 940. 

t Seep. 76, post. 

A'-fa. v. Lord Advocate (1834], 2 Cl. & Fin. 481, 486, H. L. 

See Treasury Minute, 5th July, 1896. Under this regulation the salaries 
e Attorney and Solioitor General respectively were increased, their right 
to engage in private practice ceasing contemporaneously. 

(5) R. y. Comptroller-General of Patents, [1899] 1 Q.S. 009, O. A. See title 
Babristxbs, Vol. IL, p. 387. 

f E.g., the Attorney-General has no right to usurp the functions of the 
in directing the jury as to the law. 

JR. y. Prosser (1848), 11 Beav. 806; see also A.-G. y. Home (1777), 20 
State Tr;*651, at p. 740; R. v. Hunt (1820), 1 State Tr. (tr. s.)[171, at p. 816; 
Tobin y. R. (1863),* 32 L. J. (o. r.) 216, at p. 224. ' 

(e) A.»Q. to the Prince of Wake v. Crossman (1866), L. R. 1 Exch. 881, at 
p. 386 ; and see Nireaha Tamaki y. Baker, [1901] A. C. 661, P. O., at p. 676. 

(/) R. y. Hunt (1820), twpra. 

lg) This is dearly so in the House of Lords (Lord Advocate v. Dunglae (1841). 
8 01. 4 Fin. 173, H. L. ; see also Q' Connell v. R. (1844), 11 a 4 Fin. 166, at p. 
186, H. L.). In the King's Bench the matter is doubtful. In R. v. Treasury 
Commissioners (1851), 16 Q. B. 357, the Attorney-General was heard in reply 
on his suggestion that the reply should be, by consent, baton condition that it 
should 'be considered neithor an exercise of the right on the part of the Grown, 



Part VI.— The Grown and tbe Executive* 


TO 


Admissions by the Attorney-General bind the Grown as to matters 
of fact, bat not as to matters of law (A). 

It appears that the court has no power to compel the Attorney* 
General to be examined as a witness (i). 

117* The Attorney-General represents the Crown in the courts 
in all matters in which rights of a public character come into 
question (k), and is, therefore, the representative and legal adviser of 
all public departments which have capacity to sue and be sued (i), 
as well as of departments which have no such capacity (t»). He is 
a necessary party to the assertion of public righto even where the 
moving party is a private individual (n) ; though it is otherwise, it 
seems, where a publio body (such as the London County Council) 
are intrusted by statute with the control and management of 
matters relating to the publio welfare (o). 


not. f. 

Mi! 
Same* 
ssntattvts 
etc* of the 
Crown. 


118. The Attorney-General and Solicitor-General are summoned, Horn of 
together with the judges, to attend the House of Lords at the Lordfl - 
beginning of every Parliament (p). 

In peerage cases, the claim being made by petition to the Crown, Peerage oases, 
the petition is referred to the Attorney-General for report, and he 
may advise the Crown to refer it to the House of Lords, sitting as a 


nor an acknowledgment on Ins part os Attomoy-Geneial that such a right did 
not exist ; see too if. v. Canterbury [Ai chbxshop) (1848), 11 Q B. 483, at p. 560, n. 
For the piaotico in rovenue eases, seo (Jhandos [Marquis] y. Inland lieienue 
Commissioners (1861), 6 Exch. 464, at p 478, and Bobertson, Civil Proceeding* 
by and against the Crown, pp. 12, 13. With legard to ouminol cases, see 
the resolution of the judges punted m Tayloi on Evidence, 10th ed., p 302, 
“that in those Crown cases in which the Attorney-General and Sohoitor- 
Gencnal are peisonally engaged, a leply, where no witnesses aie called foi the 
defence, is to be allowed, as of right, to tho counsel for the Crown, and no 
others' 1 ; see also title Barristers, Vol II., pp. 411, 414, 41C 

(h) A.-G. v. Bagg (1868), Hard. 126 ; Wall v. Bennington (1660), Hold. 170. 

m A.-G. y. Some (1777), 20 State Tr. 661, at p. 740, as to the admissibility 
of tho Sovereign’s evidence, soe Vol. VI , p. 410. 

(k) See titles Charities, Vol. IV., p. 101 ; Lunatics and Persons op 
Unsound Mind ; Patents and Inven lions. 

(l) Kg., the Board of Trade. 

(m) In the latter case the procedure is by information, as to which see 
title Crown Practice. 

(n) A.-0. v. Shrewsbury (Ktngsland) Bridge Co (1882), 21 Ch. D. 762; A.-G. 
v. Ashbome Jtecreatum Ground, [1903J 1 Ch. 101 ; A.-G. y. Wimbledon House 
ISstate Co., Ltd., [1904] 2 Oh. 34; Boyce y. Paddington Boumah Council, [1903] 
2 Ch. 666, 0. A. The juzisdiction of the Attorney-General to decide in what 
oases it is proper for him to sue on behalf of relators is absolute {London County 
Council y. A -0., [1902] A. C. 166). As to relator actions generally, soa title 
Practice and Procedure. 

(©) London County Council v. South Metropolitan Cos Co., [1904] 1 Oh. 76, 
O. A., where in an action by plaintiffs against the company (incorporated under 
private Acts} fur a declaration affirming their rights to test gas meters on 
Sundays, ana for an injunction restraining the defendants from interfering, it 
was held that the Attorney-General was not a necessary party. 

(jp) They are summoned as members of the ancient conctl mn regie (4 Co. Inst. 4), 
their places bring among such persons as are under the degree of a Won of 
Parliament (stat 81 Hen. 8, o. 10 (1639), s. 8 ; House of Lord? StondingUrders, 
0, 7 s May, Parliamentary Practice, 198). Although they are summoned to 
Parliament, their opinion is not taken by the House of Lords sitting as the 
highest appellate tribunal. 
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Committee for Privileges. On the hearing of the petition the 
Attorney-General attends as assistant to the oommittee (q). . > 

The Attorney-General acts as prosecutor both for the House pi 
Lords and for the House of Commons. In the case of offences 
directly concerning the House, the House directs the Attorney- 
General to prosecute ; in the case of offences not directly concerning 
the House, the House addresses to the Crown a request that the 
Attorney-General be directed to prosecute (r). 

119. The Crown, being always present in court, cannot be non- 
suited (a), but the Attorney-General has power to enter a nolle 
prosequi on any indictment ((), and can do so without calling upon 
the prosecutor to show cause why that should not be done, although 
in practice he summons the parties and hears them before granting 
a fiat (u). The right to enter a nolle prosequi extends to civil 
proceedings (v). 

120. In connection with the administration of the criminal 
law, the Attorney-General and Solicitor-General are included in 
the commission of the peace for every county, riding and division. 
The Attornoy-General is instructed (?y) to prosecute in important 
cases. He has the right to file criminal informations ex officio for 
misdemeanour (a). 

121. He is entitled to demand a trial .it Bar as of right (b) where 


(g) Saye and Sele (Barony) (1848), 1 H. L. Cas. 507. It is said that tho 
Attorney-General is entitled to sit within tho bar (ibid, fill, n.). See, generally, 
titles Courts ; Dignities. 

(r) May, Parliamentary Practice, 70, and Journals there referred to. 

(«) Bro. Abr. tit. Nonsuit, 68, though an informer suing qui tarn oould be 
(ilia.) ; and see p. Vol. VI., p. 410. 

(<) For an early instance, see 4 Co. Inst. 20. 

(u) JR. v. Allen (1862), 1 B. & S. 850. A nolle prosequi can only be mitered by 
the Attorney-General, not by a private prosecutor (R. v. Dunn (1843), 1 Oar. & 
Kir. 730). It oan be entered after, os well as before, verdict (R. y. Lealham 
(1861), SOL. J. (Q. b.) 205). 

(v) See 11. v. Evans (1810), 6 Price, 480. As to discontinuance or other 
proceedings for want of prosecution or pleading by the Attorney-Goneral, See 

A. -.Q. y. Famham Town (1669), Hard. 504 (quo warranto) ; R. v. Musters (1744), 
" ^ 'scire facias) ; A.-Q . y. Richards (1796), 3 Ausfc. 753 (information of 

here the goods seized were suffering owing to delay by the Attorney- 

the court granted the application to dismiss after notice to the 

Attorney-General and no cause shown); A.-Q. y. Eyton (1818), 6 Price, 85 
(wont of reply by Attorney-General on an information ; motion by defendant 
to 44 go without day" adjourned to search for precedents); R. v. Bite, (1825), 
M’Ole. A To. 361 (extent, want of reply by Attorney-General ; no reply by 
Attorney-General ordered without previous application for a reply to the 
Attorney-General) ; see also JPeto v. A.-Q. (1827), 1 T. & J. 509 (answer to 
a bill against the Attorney-General ordered within a week, otherwise judgment 
pro eonjesso) ; R. v. Ray (1842), 9 M. 4 W. 760 (rule to show cause why the 
defendants should not set down the cause for trial dismissed). For forms of 
satisfaction warrant, nolb prosequi judgment, and confession, see Bobertson, 
Civil Proceedings by and against the Orown^pp. 218, 797, 800. 

(to) As -to the Direotor of Public Prosecutions, see p. 78, post. 

(a) Com. Dig. tit. Information; 2 Co. List. 424; Fits. Nat. Brev. 241 a, 
and see title Obtminal Law and Pbocbdubb. . 

(&) Crown Office Buies, 1906, r. 151 ; B. v. Johnson (1825), 1 Btm. 643 ; 

B. v. Bales (1728), 2 Stra. 810 ; Rowe v. Brenton (1828), 3 Mon. & By. (it B.) 183 ; 


Park. 50 

seizure, 

General; 
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theCrowa i« mteirested (c) j if ha waive the right, he Ift jtatiftled to 
have the venue changed to any county in which he efeoGB to have 
the cause tried (d). . \ 

122* The Attorney-General performs administrative functions 
in connection with the grant of letters patent for inventions^ the 
discretion of the Grown being exercised through him. The 
Comptroller-General of Patents, Designs, and Trade Marks may 
also apply either to him or the Solicitor-General for directions in 
any case of doubt and difficulty arising in the administration of 
any of the provisions of the Patents and Designs Act, 1907 (e). His 
certificate on fiat is necessary in many cases before proceedings in 
which the Grown may be interested can be initiated (/). His deci- 
sion is conclusive (g), so that no mandamus will lie to compel him 
to grant a fiat, except in the event of his refusing to hear 
an application (li). The fiat cannot, however, be arbitrarily with- 
held (i). 

123. The Attorney-General and Solicitor-General, the Lord 
Advocate and Solicitor-General for Scotland, and the Attorney- 
General and Solicitor-General for Ireland are members of the 
ministry, but not of the Cabinet (j). The Lord Advocate alone is, 
under lie present practice, a member of the Privy Council. # The 
Attorney-General and Solicitor- General for Ireland are members of 
the Privy Council of Ireland. 

The acceptance of any of the above offices necessitates re-election 


Dixon v. Farrer (1886), 18 Q. B. T). 43, C. A. The application of the Attorney- 
General for a trial at bar cannot be refused, the court relying on his discretion 
(A ,-Q. v. Walsh (1832), Hayes & Jo. 65). The rule for a trial at bar when granted 
on the application of the Attorney. General is absolute in the first instance (Crown 
Office Rides, 1906, r. 151 ; Paddock v. Forrester (1840), 1 Mon. & G. 583), but it 
is open to the other party to show subsequently that the Attorney-General has 
been misinformed, and that the Crown is not interested, whereupon the rule will 
be set aside {Dixon v. Farrer „ supra ). The court may make the order at the 
instance of a private prosecutor, although the Attorney-General decline to 
interfere {Anderson v. Oorrie (1894), 10 T. L . R. 383, 0. A.) ; The right to a 
trial at bar is not taken away by the Judicature Acts, the trial being now by 
• divisional court {Anderson y. Oorrie, supra ; Dixon v. Farrer, supra). 

(c) The interest of the Crown need not be such as to affect the proporty of 
the Crown directly, or the property of the Crown as head of the State 
(Bellamont's {Lord) Case (1700), 2 Salk. 625; Dixon v. Farrer , supra). The 
Attorney-General is entitled to a trial at bar where the interests of the Crown 
As Duke of Lancaster come into question {Brown v. Granville {Lord) (1835), 1 
Har. & W. 270). 

(d) Grown Suits, &o. Aot, 1865 (28 & 29 Viet. c. 104), s. 46(1); Dixon v. 
Farrer, supra. 

. (e) Patents and Designs Act, 1907 (7Edw. 7, c. 29), s. 74; and see, generally, 
titles Copyright and Literary Property ; Patents and Inventions. 

(/) See title Obarieiss, Vol. IV., pp. 313, 333. In the case of a petition of 
right, the fiat is that, of the Crown, and is communicated through the Home 
Secretary. The function of the Attorney-General is merely to advise the Crown 
as to whether the claim is one which ought to bo investigated* See title Crown 
Practice. 

Of) B. v. Com ptrotler- General o/ Patents, [1899] 1 Q- B. 909, 0. A. fEx parte 
Newton (1655), 4 E. & B. 869. 

.(h) Experts Newton, supra ; Ex parte Costello (1868), 2 1, R. 0. L. 380* 

(0 Seetitle Crown Practice. 

{/) See p. 38, ante. 
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to the House of Commons ( k ), except where the holder of an y one 
of them, being a member of the House, subsequently accepts any 
other of such offices (/). 

Sub-Sect. 2. — TAe Attorney -General of the Duchy if Lancaster, 

124. The Attorney-General of the Duchy o! Lancaster is ap- 
pointed by patent under the seal of the Ducny of Lancaster (m) to 
represent the interests of the Crown in respect of the Duohy (n). 
He has not precedence over any of his seniors at the Bar, except 
in the courts of the Duchy (o). 


Power*. 125. The privileges conferred by the patent are confined to the 

courts of the Duchy. The Attorney-General for the Duchy has 
therefore no power to exhibit an information in the High Court (p). 
In proceedings in the High Court the rights of the Crown are 
sufficiently represented by the King’s Attorney-General, if he is par- 
ticipating in the proceedings, whether the right be claimed under 
the prerogative of the Crown or in respect of the Duchy of 
Lancaster (g). 


Sub -Sect. 3. — The Attorney and Solicitor General of the County Palatine of 

Durham. 


County 126. In causes falling within the jurisdiction of the Chancery 

°* Court of Durham the Crown is represented by the Attorney or 
r m ' Solicitor General of the county palatine of Durham (?•)• 


127. As to precedence and privileges, similar principles are 
applicable (it is apprehended) to the law officers of the Durham 
Palatine Court, as in the case of the Attorney-General of the Duchy 
of Lancaster («). 


128. Original writB and other judicial processes in the Chancery 
Court of Durham are no longer tested as formerly in the name of 


(ft) Succession to the Crown Act, 1707 (6 Ann. c. 41 ; o. 7, Buff.), e. 26; and 
see p. 40, ante. 

(l) Representation of the People Act, 1867 (30 & 31 Yiot. o. 102), s. 62, 
Sched. H; Representation of the People (Scotland) Act, 1868 (31 A 32 Viet 
c. 48), s. 61, Sched. H ; Representation of the People (Ireland) Act, 1868 (31 A 
82 Viot o. 49), b. 11, Sched. E. The duties of the Law Officers in the House Of 
Commons are incapable of precise enumeration. They advise the Government 
generally on legal questions and support them in debate whou such questions 
sis under discussion. 

(m) A.-G. of Duchy of Lancaster v. Devonshire (Duke) (1884), 14 Q. B. D. 196. 

(n) As to which, see 4 Go. Inst. 206 ; Case of the Duchy of Lancaster (1662), 
Plowd. 212 ; and p. 21T, post. 

(o) A.*G. v. Lord Advocate, (1834), 2 Cl. & Fin. 481, at p. 487, n., H. L.; 
Paddock v. Forrester (1842), 3 Man. & G. 003, at p. 920, n. 

(jp) A.-G. of Duchy of Lancaster v. Devonshire {Duke), supra. "Where an 
action was brought in the County Palatine Court for the purpose of asserting 
the claim at the Crown to lands alleged to he part of the Duchy, the question 
whether the proceedings ought to be by information, and not by action, was not 
decided (A*-G. of Duchy of Lancaster v. London and North Western Bail . Co., 
£1892] 3 Oh. 274, C. A.). 

fa) Be Kershaw (1882), 21 Oh. D. 613, 0. A. 

(r) As to the Chancery Court in Durham generally, see titles Courts ; Paso- 
rum Aim Procedure. 

(«) As to these, see supra. 
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the bishop as owner of the franchise of the county palatine, bat in $*o&T. 
the name of the Sovereign (t> L##* 

129. With the concurrence of the Lord Chancellor of Croat seoUtlve# 
Britain, the Chancellor of the Palatine Ohanoery Court is empowered etc. of the 
by rules or orders from time to time to adopt all or any of the rules, Grows, 
orders, or regulations made for the High Court of Justice under the 
Judicature Acts, with variations or additions necessary or proper 

for adapting the same to the business of the Palatine Court (a), 

Sub-Sect. 4. — Other Legal Officials, 

130. All persons appointed to act as solicitors on behalf of the Solicitors to 
Crown under the directions of the Treasury, Inland Revenue, or d * 
Customs Commissioners, or of any commissioners or other persons pa mcne#l 
having the management of any other branch of the revenue (x), 

may act and practise os solicitors in any place within the United 
Kingdom without complying with the conditions to which solicitors 
are ordinarily subject as to admission, certificates, or otherwise (#). 

In addition to these persons, the solicitors to the Post Office, the 
Admiralty and the War Office are exempt from the provisions 
of the Bolicitors Act, 1848 (y). Solicitors to public departments, 
including the department of the Ecclesiastical Commissioners and 
of the Governors of Queen Anne's Bounty (.?), and the clerks or 
officers appointed to act for the solicitor of any such public 
department, are generally exempted from the provisions of the 
Attorneys and Solicitors Act, 1874 (, z ). The person appointed by 
the Prince of Wales to act as solicitor to the Duchy of Cornwall is 
entitled to practise as such solicitor for the affairs of the Duchy 
without conforming to the regulations imposed upon solicitors by 
the Solicitors Acts (a). 


(f) Stat. (1535) 27 Hen. 8, o. 24, s. 3, and see VoL VI., p. 400; and as to the 
revesting of palatine rights in the Grown, p. 216, post. 

(u) Palatine Court of Durham Act, 1889 (52 & 53 Viet. c. 47), s. 1. 

(®) Revenue Solicitors Act, 1828 (9 Goo. 4, o. 25). s. 1. See also the Attorneys 
ana Solicitors Act, 1874 (37 & 38 Viet. c. 68), s. 12, and the Solicitors Act, 1860 
(23 ft 24 Viet. o. 127), s. 33. Pleadings delivered by a person purporting to 
have been appointed solicitor on behalf of the Grown under the directions of the 
Commissioners of Inland Revenue cannot be treated as a nullity because they 
do not contain an allegation to the effect that revenue matters are in question 
(West v. Taunton (1830), 6 Bing. 404). 

(y) 6 ft 7 Viot. o. 73, a. 47. 

{*) 37 ft 38 Viot. c. 68, s. 12. The section exempts clerks or officers from tho 
penalties imposed upon persons who are not duly , qualified, but does not 
expressly confer the right to act and practise as a solicitor in any court. Suoh 
rights axe expressly conferred upon persons acting as clerks to the Solicitor 
and Assistant Solicitor of Customs with regard to any court, and upon suoh 
dorks and upon any offloer of customs with regard to proceedings before justices 
(Customs Consolidation Aot, 1870 (39 ft 40 Viot. o. 36), s. 273). 6ee, too, as to 
clerks or officers of the Commissioners of Inland Revenue, the Inland Revenue 
Regulation Act, 1890 (69 ft 54 Viot. o. 21), s. 27. The Finance Aot, 1896 
(69 ft 60 Viet. o. 28), s. 38, confers upon any person who hoe been admitted a 
solicitor, and is authorised by the Commissioners or the Solicitor *f Inland 
Revenue, the right of audience in any oouuty court in England or Ireland ; and 
see, generally, title Solicitors. 

(a) Stannaries Act, 1855 (18 ft 19 Viet. o. 32), s. 81. The Solicitor to the 
Duchy of Lancaster has received no statutory recognition other than that 
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Seot. 7. 
Legal 
Bcpro- 
sentatjves 
etc. of the 
Crown. 

Treasury 

Solicitor. 


Assistant 

solicitor. 


Direotor of 

Public 

Prosecutions. 


131. The Treasury Solicitor is a corporation sole, hfe official 
style being that of Solicitor for the affairs of His Majesty 1 * 
Treasury. He has perpetual succession by that name, with a 
capacity to acquire and hold in that name lands, Government 
securities, shares in any public company, securities for money and 
real and personal property of every description. He has capacity 
to sue and be sued, to execute deeds, make leases, to enter into 
engagements binding on himself and his successors in office, and 
to do all other acts necessary or expedient to be done in the 
execution of the duties of his office (b). He has an official seal, and 
any document purporting to be sealed with such seal iB receivable 
in evidence of the particulars therein stated (c). The Treasury 
Solicitor acts for the Crown in matters falling within his depart- 
ment (<f). He may also, by direction of the Crown, act in cases 
where a person in a public capacity is a party to proceedings in 
which the Crown has an interest (e). 

132. An assistant solicitor for the affairs of His Majesty's 
Treasury may, on behalf of the Treasury Solicitor, take any oath, 
make any declaration, verify any account, execute any deed, or do 
any act or thing which the Treasury Solicitor, in the exercise of 
hiB duties as Treasury Solicitor, is required or authorised to take, 
make, verify, execute, or do (/). 

133. The Director of Public Prosecutions is appointed by a 
Secretary of State, who may also appoint such number of assistant 
directors as the Treasury sanction (g). A person cannot be 
appointed to be Director of Public Prosecutions unless he be a 
barrister or solicitor of not less than ten years’ standing, or to be 
an assistant director unless he be a barrister or solicitor of not less 
than seven years' standing ( li ). An assistant director may do any 
act or thing which the Director is required or authorised to do by 
or in pursuance of any Act of Parliament or otherwise (t). 

contained in the Intestates Estates Act, 1884 (47 & 48 Viet. o. 71), s. 8 ; and soe 
In the Qooda of Beat, [1901] P. 333. 

(6) Treasury Solicitor Act, 1870 (39 & 40 Viet c. 18), s. 1. 

C:j Ibid. 

\d) For his duties in connection with the administration of the personal estate 
of intestates to which the Grown has become entitled, see the Treasury Solicitor 
Act, 1870 (39 & 40 Viot. c. 18). ss. 2, 4, 7, and the rules dated 26th April, 1877, 
made thereunder (Statutory Buies and Orders Bevised, Vol. XHL) ; Court of 
Probate Act, 1807 (20 & 21 Viet. o. 77), s. 81 ; and title Descent and Pwrai- 
bution. 

(e) He is, by virtue o! his appointment, a duly qualified solicitor. A litigant, 
therefore, for whom* he acts as solicitor by direction of the Grown, is entitled to 
recover costs (B. v. Cautsi bury (Arehbiahrm), [1903] 1KB. 280, 0. A, at p. 202). 

(/ ) Treasury Solicitor Act, 1876 (39 & 40 Viot. c. 18), s. 3. 

Iff) Prosecution of Offences Act, 1908 (8 Bdw. 7, c. 3), e. 1 (1J. The salary 
of the Direotor aud of such assistant directors as may be appointed is deter- 
mined by the Treasury (Hid., a. 1 (2)). All suoh salaries and remuneration, and 
any expenses incurred in the execution of. the duties of the Direotor of Public 
Prosecutions which are not otherwise provided for, are to be paid out of moneys 
provided by Parliament (ibid., s. 1 (3)). 

(h) Ibid ., s. 1 (4). 

(*) Ibid L, a 1 (6). For the powers and duties of the Direotor of Publio 
Prosecution®, see title Gancou* Law and Peocedttbe. ' 



134. Th# Official Solicitor is nob a legal representative o* 44$ser 

of the Grow$0')« - 

135. The King's Proctor represents the Crown in Admiralty and 

matrimonial causes. The office is at present held by the Treasury < 
Solicitor. Crow*. 

In Admiralty the King’s Proctor acts for the Crown in pro- The 
ceedings lor the recovery of droits of Admiralty (/c). Pxoctoa 

In matrimonial causes the court may in every case of a petition 
for a dissolution of marriage (l) or for nullity (m) direct all neces- 
sary papers to be sent to the King’s Proctor, who is required, under 
the directions of the Attorney-General, to instruct counsel to argue 
before the court any question in relation to such matter, which 
the court may deem it necessary or expedient to have fully argued. 

The King's Proctor is entitled to be reimbursed the coBts of such 
proceedings (n). 

The King’s Proctor has power to intervene at any time during 
the progress of a cause (o) or before the decree is made absolute, 
under the direction of the Attorney-General, and by leave of the 
court, in any suit for divorce, if he desires to allege collusion, and 
to retain counsel and subpOBna witnesses to prove it. The court has 
power to order the costs occasioned by such intervention to be paid by 
the parties to the suit, or such of them as it may think fit, including 
a wife, if she have separate property. In the event of his ’costs 
remaining unsatisfied, he is entitled to bo reimbursed such part of 
them as may remain unsatisfied as part of the expense of his office (p). 

The King’s Proctor may intervene to show cause against a decree 
nisi being made absolute, on the ground that material facts have 
not been brought^before the Court (q). 



Sect. 8. — The Departments oj State. 
Sub-Sect. 1 .—In General. 


136. The various Government offices and departments, through Government 
the medium of which the general executive administrafcioii of the office8 * 
country is carried on, owe their creation and present internal 


(j) For his duties, see title Courts. , 

(&) As to which see title Admiralty, VoL I., p. 70. There ore no special 
provisions dealing with the practice in such proceedings. 

(2) Matrimonial Onuses Act, 1860 (23 A 24 Viet. c. 144), s. 5 ; and see title 
Husband and Wife. 

(m) Matrimonial Causes Aot, 1873 (36 A 37 Viet. o. 31), s. 1. 

(») Matrimonial Causes Aot, 1860 (23 & 24 Viet. o. 144), s. 6. 

(o) He may, under the direction of the Attorney -General, have the proceedings 
watched (Hudson v. Hudson (1875), 1 P. D. 63). 

■ (p) Matrimonial Causes Act, 1860 (23 A 24 Viet. c. 144), s. 7. 

w) Ibid. The King’s Proctor in such case intervenes as a member of the 
pubEo, ®nd not in his official capacity ( Masters V. Masters (1864), 34 L. J. 
(F. ttl A A.) 7 ; Hudson v. Hudson (1875), 1 P. D. 65 ; and soe Laiour v. Laiour 
Ond Weston (1861), 2 Sw. A, Tr. 524; Boulton v. Boulton, (1862), 31 L. J, 
to. it. A a.) 76 ; JBotocn v. Bowen (1864), 33 L. J. (p, m. A a.) 126). Where he 
mtfjsrenes under s. 7 of the Matrimonial Causes Aot, I860 (23 A'24 Vmfc. o. 144), 
aUegingcollumon, he may at the same time allege other matters urbpMsition 
to the making the decree absolute (Doting v. Boring (1868), L. B. 1 P. AD. 631 ; 
Crawford v. Crawford (1886), 11 P. D. 150). Por the practice on intervention 
generally, lea title Husband and Wim 
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Stott $ organisation largely to the direct exercise of the discretionary 
The Depart- authority of the Crown as head of the executive^). But, though 
meats of this is so, the constitution of the more modern departments («), and 
State. powers and duties of the various officers and functionaries of 
whom their staff is composed, as well in the modem as in the older 
departments, are now principally regulated by direct parliamentary 
enactment, or by Orders in Council issued under statutory 
authority. 

The heads of 137. The heads and parliamentary secretaries of the political, or 
offices, more important. Government departments are members of the 
Cabinet or ministry, appointed by the Crown upon the advice of the 
Prime Minister (a). They are, therefore, not permanent officers, but 
owe their official existence to the continuance in power of the 
political i>arty to which they belong, and retire with every change 
of administration. They act as the spokesmen and defenders hi 
Parliament of the departments which they represent, and determine 
the general nature of the executive policy which each department 
is to pursue. Moreover, being members of the ministry, they are 
responsible as a whole for the polioy of the principal legislative 
measures introduced in Parliament, and which, when they become 
law, it will bo the duty of the various departments to administer (b). 

The minor 138. The loss important departments aro non-political— that is to 
offices. say, the head of the department is an ordinary member of the 
permanent Civil Service, having no voice or status in politics 
beyond that of the general body of the electorate of which he forms 
a unit. But if it be deemed expedient, a non-political may at any time 
become a political department by the appointment o! a parliamentary 
head (c), or the reverse may be the case, and a political department 
may be turned into a non-political department by the non- 
appointment of a parliamentary head. The latter power appears, 
however, to be seldom or never exercised. 

The civil # 139. The permanent staff of every Government department 

Service, i 8 composed of members of the Civil Service, whose numbers, in 

the case of the majority of the offices and departments, are 
recruited by a system of open competitive examination held under 
the supervision of the Civil Service Commissioners, appointed for 


(r) Thus, the present constitution and organisation of the War Office is 
entirely duo to the exercise of the disoretionary authority of the' Grown, though 
the delegation of the powers of the Grown as to the supreme command has been 
expressly authorised by statute. See Vol. YL, p. 418, and, as to the constitution 
of the War Office, pp. 92 et aeq. , peat. 

(a) E.g. y the Board of Education (see Buord of Education Act, 1899 (62 A 63 
Viot. o. 38), the Board of Agriculture and Fisheries (see the Board of Agricul- 
ture Act, 1889 (62 A 63 Viet. o. 80), and Board of Agriculture and Fisheries 
Aot, 1903 (3 Edw. 7, c. 31)). 

(a) See pp, 34 H aeq., ante. 


p _ — i by the combination of a parlia- 
9, see Bagehot's English Constitution, 


(6) As to the advantages said to be 
mentary head with a permanent ' " 

201 et aeq. 

(a) Thus, the Commissioners of Woods and Forests have recently become a 
pohtioal department to some extent by the inclusion of the President of the 
Board of Agriculture and Fisheries as an as officio Commissioner of Woods. 



Part VI.— The Crow anj* the Executive. 

• t 

that purpose by Order in Council, and according to roles and regula* 
tions prescribed by the Order (d)« 

J The persons successful in the competitive examinations 
for the Civil Service pass through a period of probation (e), and 
when finally appointed hold office during the pleasure of the Crown, 
and are therefore dismissible at any time without cause assigned (/)• 
In practice, however, they are invariably treated as permanent 
officials holding office during good behaviour, and are not removed 
except in cases of misconduct or inefficiency (p). 

140. Except where they are expressly provided for by statute, the 
salaries of civil servants are regulated by the Crown in the exercise 
of its discretionary authority, and are such as may be appointed by 
Order in Council (/i), or allowed by the Treasury. They appear upon 
the annual estimates, and are therefore subject to criticism, altera- 
tion, or disallowance by Parliament (i). Though their appointments 
may be conferred through the medium of the heads of their 
respective departments, all members of the Civil Service are servants 
of the Crown, and no contractual relation exists between them and 
the heads of the departments, and the latter cannot therefore be 
made liable in an action for the recovery of salary, the proper and, 
in general, the only remedy being by petition of right (j) ; nor is he 
liable for their torts, unless the particular tort has been specifically 
authorised by him ( k ). 

141. Whatever their political opinions may be, the members of 
the Civil Service ought to remain free to serve the Government of 
the day without unnecessarily exposing themselves to public 
charges of inconsistency or insincerity. It is therefore provided 
that any civil servant seeking a seat in the House of Commons 
must resign office as soon as he has issued his address to the electors, 


(d) The present Commissioners (two in number) were appointed by Older in 

Council of the 12th August, 1907, tho first Commissionor being empowered to 
appoint such assistant examiuers and othors as may bo required, and any Com- 
missioner now and hereafter to bo appointed may, with the previous approval of 
the Treasury, authorise in writing tho Secretary to the Civil Service Commission 
to aot as a Commissioner for any poriod during the absenco or irny vacancy in 
the office of Commissioner. • 

(e) This is (under the presont rules) in general six months (see Order in 
Council, 21at May, 1855), but a second division clerk is to bo regardod as accopted 
by a department if ho has sorved twelve months therein, and a record has boon 
made by the head of the department that his sorvico has been approved (see 
Order in Council, 29th November, 1898, s. 10). 

(/) See p. 22, ante. 

fa) As to what constitutes misbehaviour in offioe, see p. 23, ante. 

(a) E.g.y the salaries of second division dorks by Order in Council, 21st 
December, 1907. 

M) A large number of offloial salaries came under tho review of a Committee 
of the House of Commons in 1850. For the report of tho Committee and the 
reoommsndutions made, see Parliamentary Papers, 1850, Vol. XV. Where it 
is desired to censure the conduct of the executive Government in any depart- 
ment, this is frequently effeoted by a motion to reduce tho salary of a particular 
officer, or the amount to be voted for expenditure by a partionlakdepartment. 

(/) Gidley v, PaVmenton (Lord) (1822), 8 Brod. & Bing. 275; see title Gwwx 
Peaoxiob. As to the right of dismissal, see p. 22, ante. 

(A?) See VoL VI., p. 413. 



Salaries. 


Civil 

servants in 
Parliament 
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Boot, 8. or in any other way announced himself as a candidate for 
The Depart- election (l). Certain officers in public departments are also expressly 
manta of debarred by statute from sitting or voting in the House of 
State, Commons (m) ; but no restriction is placed upon civil servants 
generally with regard to voting at parliamentary elections. 

Sub-Sect. 2.— The Home Office. 

The Home 142. The Secretary of State for the Home Department, apart 
Secretary. from the matters which are especially assigned to his department, 
performs all the functions which fell to the King's Secretary before 
the present departmental organisation of the executive came into 
existence. He is first in precedence among the Secretaries of 
»State (n), and all matters which are not peculiarly appropriate to 
the other departments fall within his province (o). His powers and 
duties are derived from three sources, from his personal relation- 
ship to the Sovereign as his secretary, from the fact that he is the 
instrument through which the royal prerogative is mainly exercised, 
and from the authority conferred upon him by a large number of 
statutes. 

The Home 143. As a departmental officer the Home Secretary presides 
Offloe. over the Homo Office, and is assisted by two under-secretaries, one 
permanent and one parliamentary ; by three assistant under- 
secretaries, and by a large staff of clerks {p\ 

The Home Office is now concerned almost entirely with England, 
but the affairs of the Channel Islands and of the Isle of Man fall 
within the scope of the Home Department ( 2 ). 

Communion- 144. The Home Secretary is the proper and usual medium of 
Uon between communication between Crown and subject, and signifies the pleasure 
imbjcct. ai1 of the Grown both to individuals and to departments. He notifies 
to certain great officials matters of State intelligence, -such as 
declarations of war, treaties of peace, and births and deaths in the 
Royal Family (r). Addresses and petitions to the Crown in person, 

(i l ) Soe Order in Council, 29th November, 1884 ( London Gazette, 1884, p. 6779), 
approving a Treasury minute of 12th November, 1884, to the effect stated in the 
text. « 

(m) Seo note (m), p. 40, ante, and title Parliament. 

(h) Anson, Law and Custom of tho Constitution, 2nd ed., Vol. II., 229. 

( 0 ) “The Home Office is a kind of residuary legateo” (Lowell, Government of 
England. Yol. I., 106). 

(p) The office is divided into three main divisions, criminal, domestic and 
general, and contains a number of departments to which inspectors are attached, 
such as the Factory Deportment and the Prison Commission. Inspectors are 
also appointed under the Reformatory and Industrial Schools Acts, the Aliens 
Act, and the Cruelty to Animals Act, as well as inspectors of coal and 
metalliferous mines, of explosives, of anatomy, and of county and borough 
constabulary. Seo titles Aeons, Yol. L, p. 801; Anim a ls , vol. 1., p. 363; 
Explosives; Factories and Workshops j mines, Minerals, and Quarries; 
Prisons and Reformatories ; etc. 

( 2 ) As to Sootland, seo p. 98, post, and as to* Ireland, p. 99, poet. Formal 
'Expression of ^ the will of the Chown, in matters relating to Ireland, is given 

{r^he c la ssification is adopted from Anson, Law and Custom of the Ooq* 
2nd ed., Y<& H., 328, 329 et 
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as opposed to the Crown in Cornual, aro received and transmitted 
by him («). Thus, petition# for the exercise of the prerogative of 
mercy are addressed to him (a) ; and where a subject desires to 
prosecute a claim against the Crown, the petition of right by which 
proceedings are commenced is lodged with him (6). 

In the majority of cases in which formal expression is to be given 
to the will of the Sovereign, it is the duty of the Home Secretary 
to cause* the necessary document to be prepared, and to counter- 
sign 

He is the proper medium of communication between the 
Sovereign and the Church (d). 



145. The Home Secretary is primarily concerned with matters internal 
of administration affecting the internal well-being of the country, ? d, " inlB “ 
so far as such matters have not been especially delegated to other tratlon * 
departments, and he has large powers of administration, supervision, 
and control under a variety of statutes (e). 

He is ex officio a member of the Board of Trade, the Local 
Government Board, and the Board of Agriculture and Fisheries (f ). 


146. The maintenance of public order falls within tho depart- Maintenance 
ment of the Home Secretary (or), nis powers in this respect may of P abllc 
be classified as follows orJer * 

(1) He has power to commit persons charged with treason ( li ), 


(s) Anson, Law and Custom of tlio Constitution, 2nd ed., Vol. II., 229. 

(а) The Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), expressly enoots (s. 19) 
that nothing iu the Act contained Bhall affect the prerogative of mercy, but giveB 
power to the Secretary of State, if he thinks fit, cither to refer the whole case to 
the Court of Criminal Appeal, or to refer to that court for its opinion any point 
arising in the oaBe with a viow to the determination of tho petition. 

(б) Soo title Crown Fraotioe. No action lies against the Secretary of 
State for refusing his fiat (Irwin v. Chreij (1862), 3 F. & F. 635). 

(c) Three classes of royal warrants are submitted to the Sovereign from the 
Home Office. (1) Warrants of various kinds whioh are prepared at the Horae 
Office for His Majesty’s signature, and are countersigned and sealed by the 
Home Secretary. (2) Warrants which are prepared at the Crown Office, on 
instructions from the Secretary of State, for the passing of letters patent under 
the Great Seal. These] warrants, which constitute tho authority of the Lord 
Chancellor for the sealing of letters patent, are countersigned by the Secretary 
of State, but are not sealed by him. (3) Warrants under the royal sign manual 
for some special purpose in connection with the Royal Family, suoh as the royal 
consent to a marriage, and royal warrants conferring the title of Princess Royal 
or of'Boyal Highness. These are not countersigned by the Secretary of State, 
and are passed under the Great Seal in the same way as letters patent. The 
only seal which is in use in the Home Office is the second secretarial seal. 

(d) In the event of the Secretary of State being himself extra ecclesiam, the 
duties are discharged by tho First Lord of the Treasury (Parliamentary Debates, 
3rd series, COOXLIX, 1746). 

(e) See titles Aliens, Vol. L, jp. 301 ; Animals, Vol. I., p. 363 ; Building 
SoaEBXms, Vol. IIL, p. 321; Burial and Cremation, Vol. ITL, p. 401; 
Commons, Vol IV., p. 441; Explosives ; Factories and Workshops; 
Infants; Intoxicating Liquors; Local Government; Markets and 
Fairs! Master and Servant ; Mines, Minerals, and Quarries ; Prisons 

■ 1 BjtydEMATORiEs ; Public Health ; Theatres ; and the index to the 

katy.Eulfs and Orders, “Home Offloe.” 

j Asto which, see pp.102 et mo., po4. Those boards sever meet in practice. 
JBa niton y . Bush (1656), 5 E. & B 844, at p. 353. 

, J See p. 68, ante, and Vol. VI,, pp. 846 *n4 Law 
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sect. 8. and may obtain the high prerogative writ ne exeat regno to keep a 
The Depart- subject within the realm (i), and he is entitled to employ part of the 
nuoitcof sum placed at the disposal of the Secretaries of State as secret 
State. service money. 

Powers o£ (2) The powers and dnties of a Secretary of State under the 
Home Foreign Enlistment Act, 1870 (k), are intrusted to the Home 

secretary. Secretary ; he admits foreigners to citizenship (t) ; grants certificates 
authorising proceedings against foreigners charged with offeneeB 
under the Territorial Waters Jurisdiction Act, 1878 (m) ; indorses 
warrants to apprehend fugitive offenders under the Fugitive 
Offenders Act, 1681 (n ) ; and receives requisitions from diplomatic 
representatives of foreign States for the extradition of fugitive 
criminals, and authorises the issue of warrants for their apprehen- 
sion (o). He also has power to frame rules with respeet to 
immigration boards, and appeals against the refusal of leave to 
land in this country (p) ; to make expulsion orders (q), and to 
authorise the payment of expenses incurred in deportation and in 
the maintenance of persons pending deportation (r). 

Appointment (8) In connection with the judicial administration, the Home 
Secretary advises the Crown on petitions by borough councils for 
a grant of a separate commission of the peace (*), or of a separate 
court of quarter sessions (t), and appoints stipendiary magistrates (a) 
and recorders ( b ), and also the metropolitan police magistrates (c), 
and the assistant judge of the Middlesex Sessions ( d ). He approves 
tables of fees framed by quarter sessions for clerks of the peace (e), 
and has power to order that clerks of the peace and clerks to petty 
sessions be paid by salary instead of by fees (/). He also " 

(*) This is so stated by Anson, Law and Custom of the Constitution, 2nd ed., 
Vol. II., 233 ; 1 Bl. Com. 266. The writ was first employed as between subject 
and Bubjeotiu the reign of James I. (Bee Lord Bacon's Ordinanoos, No. 69, where 
it is stated that the writ will be issued by the Lord Chancellor " upon prayer of 
any of the Pxinoipal Secretaries of State without oause showing or upon such 
information as his lordship shall think of weight"), and is now employed 
only in oases which come within the provisions of s. 6 of the Debtors Aot, 1869 
(32 ft 83 Viet. c. 62) ( Drover v. Beyer (1879), 13 Oh. D. 242, 0. A.). 

lie) 33 & 34 Viet. o. 90. See title Criminal Law and Procedure. 

h) Naturalization Aot, 1870 (33 Viet. o. 14) ; see title Aliens, Vol. I., p. 301 

m) 41 & 42 Viofc. o. 73. 

n) 44 ft 45 Viot. o. 69. 

'o) Extradition Aot, 1870 (33 ft 34 Viot. e. 52); and see title Extradition 
and Fugitive Offenders. 

«) Aliens Aot, 1905 (5 Edw.% o. 13), a. 2 (2). 

q) Ibid., s. 3 (l). . 

'rj Ibid., s. 4 (1) ; and see title Aliens, Vol, I., 301. 

(«) Municipal Corporations Aot, 1882 (45 & 46 Viet. o. 50), s, 156. See titles 
Local' Government ; Magistrates. 

(0 Ibid,, s. 162. 

(а) Ibid., s. 161. 

(б) Ibid., b. 163. 

(c) Metropolitan Police Acts, 1829—1895. Soe especially 10 Geo. 4, o. 44 : 

2 & 3 Viot. o. 47 ; Metropolitan Police Courts Aot, 1839 (2 ft 3 Viet, a 71), and 

3 & 4 Viet. c. 71 (now repealed). 

(d) Middlesex Sessions Aot, 1844 (7 ft 8 Viet. o. 71), s. 8. 

(*) Summary Jurisdiction Act, 1848 (11 & 12 -Viot o. 43, s. 30); Summary 
Jurisdiction Act, 1867 (20 * 21 Viot. o. 43, s. 3). 

(/) Criminal Justice Administration Act, 1851 (14 ft 16 Viet. c» 66), s. 9, . 
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power to make regulations as to the rates and scales of costs of ' ,®wrv.* 
prosecutors and of witnesses in criminal prosecutions (£). The&SW 

(4) The general supervision of the police is intrusted to the 
Home Secretary, who advises the Grown as to the appointment of 
inspectors to inquire into the staff and efficiency of the police Poiioa. 
in every county and borough, and issues certificates for grants 
from- the Treasury towards the expenses of maintaining such 
police (ft). He has powers to take measures for the suppression of 
riots (t), and he may direct that special constables be sworn in, 

and that persons who are otherwise exempt from serving as special 
constables may be called upon to serve (k). 

(5) The general supervision of reformatory schools (t), of Prisons etc. 
industrial schools (m), of criminal lunatics (n), and of prisons (o) 

falls within the department of the Home Secretary. 

147. The Home Secretary is not capable of suing or being Legal 
sued in his official capacity (p), proceedings 

Statutory powers conferred upon a Secretary of State in connec- 
tion with the taking of proceedings are exercised by the Home 
Secretary in the following cases 

(1) He may authorise persons to take proceedings in a county inebriates, 
court for an order for the payment of expenses incurred in relation 

to the detention of a person in a State inebriate reformatory, where 
it is made to appear that such person has real or personal property 
more than sufficient to maintain his family ( q ). 

(2) He may recover penalties in cases where undertakers enter Housing 
upon the dwelling of any working man within the administrative °. f workin * 
county of London, contrary to the provisions of the Housing of the c aaBefl * 
Working Classes Act, 1903 (r), 

(3) Where an expulsion order is made in the case of an alien, he Expulsion of 
may pay the whole or any part of the expenses of or incidental to aliens. 

the departure from the United Kingdom and the maintenance until 
departure of such alien and his dependants (if any). If an expul- 
sion order is made on a certificate given within six months after an 
alien haB last entered the United Kingdom, the master of the ship 
in which he has been brought to the United Kingdom, and also the 


(g) Criminal Justice Administration Aot, 1851 (14 & 15 Viet, a 55), s. 5. So# 
title Criminal Law and Procedure. 

(A) County and Borough Police Act, 1850 (19 ft 20 Viot o. 69), ss. 15, 10. The 
control of the central authority oyer the police is principally derived from this 
Act, which does not apply to the metropolitan police district or to the City of 
London. The metropolitan police district is more directly under the control of 
the Home Secretary under the Metropolitan Police Acts, 1829 to 1695. See, 
generally, as to police, title Police. 

(i) Under the Army Act, 1881 (44 ft 45 Viet. o. 58). 

k) Special Constables Aot, 1831 (1 ft 2 Will. 4, c. 41), ss. 2, 3. 

l) Reformatory Schools Aot, 1866 (29 ft 30 Viet. c. 117). 

n) Industrial Schools Aot, 1860 (29 ft 80 Viot. c. 118). 

i n) Criminal Lunatic Asylums Act, 1860 (28 ft 24 Viet. o. W)- _ 

,e) See especially the Prison Act, 1877 (40 ft 41 Viot. o. 21), and title Prisons. 

(p) See generally pp. 65 a seq. t ante, Jror an aotion in tort againsMhe Home 
Secretary personally in respect of acts done under a general order, see Cobbett y. 
Grey (1850), 4 Hub. 726. 

(q) Inebriates Aot, 1898 (61 ft 62 Viet. o. 60), s. 12 (2) (a). 

(r) 3 Edw. 7, o* 89, ss. 2 (1), 16, Sohed. (9). 
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Baor. & dieter of any ship belonging to the same owner, are liable to pay to*' 
The Depart* the Secretary of State, as a debt due to the Crown, any sums bo paid 
ments of by the Secretary of State in connection with the alien (*). 

State. 

Sub-Sect. 3.— The Foreign Office. 

sun 148. The Foreign Office is presided over by the Secretary of State 

for Foreign Affairs (t), assisted by a permanent and a parliamentary 
under-secretary (a). 

Secretary 149. The Secretary of State for Foreign Affairs iB primarily 
of state for responsible to the Crown ( b ) and to Parliament (o for formulating 
SSS 1 and conducting the foreign policy of the country. He conducts the 
correspondence with foreign Governments and with the British 
representatives in foreign countries, and the diplomatic and con- 
sular services (d) are subordinated to his department, private as 
well as public interests being equally within the scope of his 
activity. He has formal duties in connection with the reception of 
the representatives of foreign Governments and in presenting them 
to the Sovereign. He cr the permanent under-secretary is usually 
present when matters of state are discussed between the Sovereign 
and a foreign minister, or a foreign Sovereign, or his representative (#). 

Jurisdiction. 150. In addition to matters relating to countries which are not 
subject to the Crown, the relations between the Government and 
semi-independent States or protectorates which are not closely con- 
nected with any British colony, such as Egypt, fall within tho 
department of tho Foreign Office, as do also the relations of British 
colonies with foreign States. 


Sub-Seot. 4 . — The Colonial Office. 

151. The Colonial Office is presided over by tho Secretary of 
State for the Colonies (/), assisted by a permanent and a parlia- 
mentary under-secretary for). The degree of control exercised by 


fo) Aliena Act, 1905 (5 Edw. 7, o. 13), a. 4 ; and aee A.-Q. v. Sutcliffe , [19071 
2 K. 13. 997. And aee title Auens, Vol. I., 103. 

(t) r Aa to his appointment and statue generally, see p. 65, ante. Hie is not 
capable of suing or liable to bo euod. Secretary of State for Foreign Affaire v. 
Charleeworthy Pitting <fc G'o., [1901] A. C. 373, P. 0., was a suit for compensation 
for lands taken under the special provisions of the Indian Land Acquisition Act, 
1894, s. 6. 

(a) For the staff of the office and the division of business, see the Foreign 
Office Guide. 


(5) The relations of the Secretary of State with the Grown ore particularly 
intimate owing to the direct influence exeroised by the Sovereign upon the 
conduct of foreign affairs. See, as to the treaty-making power, Vol. VL,p. 427. 

(c) Parliamentary control over the Secretary of State is less strict than in 
the case of other heads of executive departments, owing to the seoreoy necessary to 
the conduct of foreign affairs. See Lowell, Government of England, Vol. I., 87 ; 
Todd, Parliamentary Government in England, ed. Walpole, VoL I., 128. 

(d) See Vol. VL. pp. 428 . 

(«) Stapylton, George Conning and HisTizAes, 433, cited by Anson, Law and 
Custom of the Constitution, 3rd ed., Vol. ILi 43. 

(/) As to his appointment and status generally, see p. 66, ante. 
y) For the staff of the Colonial Office and the division of business, eee the 
Office Guide. 
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different oolonies and dominions of the Crown (h). 


Sub-Sect. 6. — The India Office. 

152. The Secretary of State for India is appointed by the 
Crown, on the advice of the Prime Minister, under the powers con- 
ferred upon the Crown by the Government of India Act, 1858 (i), 
by which the Government of the territories formerly in the posses- 
sion of the East India Company were transferred to the Crown. 

He is a member of the ministry and of the- Cabinet, and is subject 
to the statutory disability common to all the Principal Secretaries of 
State, which debars him from sitting in the House of Commons 
if four other Principal Secretaries of State are members of that 
House (A;). 

153. The Secretary of State for India acts, as to matters 
relating to India and falling within the scope of his authority (Z), 
with the advice of the Council of India, which consists of such 
number of members appointed by the Crown, and being not less than 
ten and not more than fourteen, as the Secretary of State may from 
time to time determine (m). The Secretary of State is president of 
the Council, with power to vote and to appoint a vice-president (n). 

154. The Secretary of State is assisted by a permanent and 
also by a parliamentary under-secretary. 

1 55. The salaries - enjoyed by tho Secretary of State and his 
undersecretaries are directed to bo the same as those paid to the 
other Principal Secretaries of State (o). 

156. Subject to the provisions of tho various Acts relating 
thereto, tho Council of India, under the direction of the Secretary of 
State, is to conduct the business transacted in the United Kingdom 
relating to the Government of India (p) ; special provision is, how- 
ever, made in cases rendering the signature of a Secretary of State 


(A) Seo Vol. VI., pp. 421 et eeg. And Bee, generally, title Dependencies 
and Colonies. 

(t) 21 & 22 Viet. c. 106, s. 6, which provides that in case the Sovereign should 
be pleased -to appoint a fifth Principal Secretary of Stato, there is to be paid to 
thelatter and to hiB under-secretaries the same yearly salaries as are paid to the 
other Principal Secretaries of State. The salaries of the Secretaries of Stute arc at 
present £6,000 per annum, and are plaoed on the estimates. The pormunent 
secretaries receive salaries of £2,000, and the parliamentary secretaries £1,600, 
which also come upon the estimates. 

(A;) See p. 66, ante. This disability also applies to the under-seevetaries of 
the Secretary of State (see ibid.). 

(l) The powers are conferred by the Government of India Act, 1866 (21 & 22 
Viol. c. 100), and various subsequent Acts relating to India. See, generally, 
title Dependencies and Colonies. 

(m) Council of India Act, 1907 (7 33dw. 7, o. 36), s*. 1. See also title 
PerrNdenozeb and Colonies. 

(a) Government of India Aot, 1858 (21 & 22 Viet. c. 106), s. 21. ,As to suits 
by and against the Secretary of State for India in Council, see BobeKson, Civil 
Jraceedinffs by and against the Crown, pp. 26 et eeq. 

(p) Government of India Act, 1858 (21 & 22 Viot. o. 100), s. 19. 
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Soot. 8. 
The Depart- 
ments of 
State . 

Permanent 
staff of the 
India Office. 


necessary to the validity of various documents issued by the India 
Office (q). 

157. The permanent staff of the India Office is composed of 
permanent members of the Civil Sorvico holding office under the 
Crown during pleasure ; and the Office itself is, for the purposes of 
transacting ordinary routine business, divided into a variety of 
departments (?■). 

Suji Seot. 0. — The Admiralty . 


Board of 158. The affairs of the Navy and of the Royal Marines («) are 
Admiralty. administered by the Board of Admiralty, which consists of the 
Commissioners for the time being for executing the office of Lord 
High Admiral (0 of tho United Kingdom (tt), with the addition of a 
Permanent and of a Parliamentary and Financial Secretary. 

The Commissioners are appointed by patent, and consist of the 
First Lord of the Admiralty, four naval or sea lords and a civil 
lord. The First Lord is a member of the Cabinet, and is responsible 
to the Crown and to Parliament for all the business of the 
Admiralty (a;). Tho administrative business is distributed by the 
First Lord among tho lords and the Parliamentary and Financial 
Secretary (y). The Admiralty establishment is divided into 


(y) Soe Government of India Act, 1808 (21 & 22 Viet. o. 106), ss. 3, 19, 
and a a to deeds, contracts, bonds, debentures, cheques, drafts, orders for money, 
or othor documents formerly required to be signed in a particular manner, 
but which may now be signed by any two members of the Gounoil and counter- 
signod by the Secretary of State or his Under-Secretary or assistant Under- 
secretary, see the India Stock Certificate Act, 1863 (26 & 27 Viet. o. 73), s. 16. 
(r) See as to the permanent Civil Service, p. 80, ante. The departments at 
int existing are— Correspondence, Accountant-General’s, Funds, Store, 
itry and Record, Medical Board, Audit etc. 

5) Army Act, 1881 (44 & 45 Viet. c. 58), s. 179. 

t f) For the history of tho office, see Stubbs, Constitutional History, Vol. II., 
289 ; Soloot Pleas of the Admiralty (Selden Soc.), Vol. I., Introd. ; Thring, 
Criminal Law of tho Navy, 4. Tho Lord Iligh Admiral is recognised in the 
statute 31 Hen. 8, o. 10. The office has boon in commission since 1708, 
except for a short period in 1827, when it was thought neoessary to declare 
that all powers and privileges granted to Commissioners and all duties imposed 
upon them should oxtend to the Lord High Admiral for the time being 
(Admiralty Act, 1827 (7 & 8 Geo. 4, a. 65), s. l\ For the statutory declaration 
of the power of Commissioners to exercise all the powers of the Lord High 
Admiral, see the Admiralty Act, 1690 (2 Will. & Mar. sess. 2, c. 2). 

(u) For tho style and title of the Commissioners, soe the Interpretation Act, 
1889 (24 & 25 Viet. o. 63), s. 12 ; Admiralty Act, 1832 (2 Will. 4, o. 40), ss. 1, 7 j 
Admiralty Lands and Works Aot, 1864 (27 & 28 Viet. o. 57), a. 2 ; Admiralty 
Powers, Ac. Act, 1865 (28 29 Viot. o. 124), a. 2 ; Admiralty Suits Act, 1868 

(31 & 32 Viet. c. 78), a. 4. 

al/ tie members. She sole^esponsibility of the First land was° first ofSuaUy 
laid down in an Order in Oouncil of January 14th, 1869, and was recognised by 
ttos OorMaissioneM^appm^ed in 1888 to ^inquire into th e^ c i vi l^and pro feflaicHpm 

os regards ordinary matters of odn^stra^afalthough the evidence disclosed 
-» considerable differences of opinion as to 4he responsibility of naval lords as 
regards the consultative functions of the Commissioners upon questions of 
policy. Bee Report of the Commissioners, 1890, Parliamentary Paper, G. 6979, 
p. ix. 

(y) IHd., p. viii. 
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departments (a), for the superintendence of one or more of which each 8. 

naval lord, the Civil Lord, and the Parliamentary Secretary are VfceJtapttt- 
eeverally responsible <&)• The Permanent Secretary is responsible mtiiMf 
for the correspondence of the office, for the discipline of the civil **»**- 
establishments in London, and for maintaining a general continuity 
of administration on the advent of a new Board (6), which is also 
secured by the fact that while the offices of the First Lord, the Civil ' 

Lord, &nd the Parliamentary and Financial Secretary are political 
offices, the holders of which retire upon a change of Government, 
the naval lords do not necessarily retire in such oase (c). 

169. The powers and duties of the Commissioners may be exer- Powers and 
cised by any two or more of their number (d). They have power by 
agreement to purchase and take lands requisite for His Majesty’s 
naval service, or for the use of any force or department in the 
employment or under the control of the Admiralty (e). They have 
also power under special Acts to purchase and take lands com- 
pulsorily (/), and for such a purpose the provisions of the Lands 
Clauses Acts ( g ) are incorporated (ft). Lands vested in the Admiralty 
for the time being are held by the Lord High Admiral or the Com- 
missioners for the time being, in succession, in trust for the Crown 
for the publie service, according to the nature and tenure of such 


(a) For the distribution of business among the various departments, see 
Report of the Commissioners, 1890, Parliamentary Paper, 0. 6979, App. iii. 

(W Ibid., p. ix. 

(e) For the right of the Commissioners to sit in Parliament, see the Admiralty 
Act, 1832 (2 ft 3 Will. 4, c. 40), s. 1. 

(d) Two Commissioners are substituted for three as regards all aots which 
were before the passing of the Admiralty Act, 1832 (2 & 3 Will. 4, c. 40), required 
by any Act of Parliament to be done by three or more Commissioners (ibid., 
a. 6). For their power to execute deeds, conveyances, leases, contracts and 
other instruments, see ibid., s. 7, and as to commissions, warrants and orders, 
see the Admiralty Act, 1827 (7 & 8 Geo. 4, o. 66), s. 3. 

(e) Admiralty Lands and Works Act, 1864 (27 & 28 Viet. o. 67), s, 3. For tho 
purpose of such purchase and taking the Lanas Clauses Aots are incorporated so 


far as they apply to the purchase or taking of lands by agreement (ibid., b. 4). 

(f) Suoh powers ore contained in the Admiralty (Signal Stations) Act, 1815 
(66 Geo. 3, c. 128), with respect to signal stations; Coastguard Service Act, 
1866 (19 & 20 Viet. o. 83), s. 5 ; Defence Act Amendment Act, 1864 (27 ft 28 
Viet. c. 89) ; and Naval Works Act, 1895 (58 & 69 Viet. o. 35). PowerS under 
a. special Act are not to be oxeroised after the expiration of five years from the 
passing of such Act (Admiralty Lands and Works Act, 1664 (27 & 28 Viet, 
o. 67), s. 8) ; and see title Compulsory Purchase of Land and Compensation, 
Vol. VI., p. 1. 

(a) For the statutes includod by these words, see the Interpretation Act, 1889 
(62 A 53 Viot. c. 63), s. 23. 


from liability to penalties (ss. 24, 26). The Commissioners may withdraw a 
notice of intention to take lands compulsorily within two months after the 
giving of suoh notice {ibid., s. 6), but nothing done under this section is to 
prejudice any olaim of any owner or person interested in such lands for 
compensation or damage occasioned by the giving of suoh notice (ibid.). For 
the provisions of the Railways Clauses Consolidation Act, 184 A (8 ft 9 Viot. 


>tioe (ibid.). For 
184 A (8 A 9 Viot. 
1840(8 A 9 Viet. 

* J 


r orks Act, 1864 (27 ft 28 Viet. o. 67), s. 7, and for the provisions of 
i to worts, and os to the temporary occupation of land, ibid., s. 33, 
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Scot. 8 . lands and the estate, term or interest acquired by the Admiralty' 
The Depart- therein (i). The Admiralty has all such powers of management and 
ments of leasing and all such other powers and rights as would be had in 
State* relation thereto by any individual holding the same for such estate, 
term or interest as the Admiralty have therein (ft). 


Judicial 160. The Commissioners may administer oaths and act as 

powen. justices, and all statutes made or to be made for the protection of 

justices of the peace in the execution of their office extend to the 
Commissioners and to all constables and other peace officers acting 
under any warrant or authority from them (/). 

Dockyards 161. The Admiralty has power to appoint harbour-masters, tinder 
and harbours. d 10 title of King's Harbour-master, to superintend the execution 
of tho rules regulating tho use of dockyard ports (m) . The Admiralty 
may retain control over the whole or part of any harbour, port, bay, 
estuary, or navigable river, in or adjoining to which there iB a 
dockyard, victualling yard, steam factory yard, arsenal, or naval 
station, where such retention is deemed necessary in the interests of 
the naval service («)• 

lg2. The government of Greenwich Hospital and of its schools 
lioBpta. an( j ^ lands belonging to the hospital is vested in the 
Admiralty (o). The Commissioners may permit the temporary use 
of the hospital for the purpose of the naval service or of any 


(<) Admiralty Lands and Works Act., 1864 (27 &28 Yict. c. 67), s. 9. For 
tho provisions with regard to tho salo of superfluous lauds, so© ibid., ss. 14 — 19. 

(If) Ibid . , s. 10. Admiralty Powers, &c. Act, 1866 (28 & 29 Viet. c. 124), 
s. I. 

(/) Admiralty Act, 1832 (2 Will. 4, c. 40), s. 6. The Admiralty Powers, &c. 
Act, 1866 (28 & 29 Viet. c. 124), s. 6, provides that superintendents of royal dock- 
yards shall he justices of the peace in respect of offences specified in the Aot 
and all matters relating to tho naval sorvico, and the stores, provisions, and 
accounts thereof. 


(m) Dockyard Ports Regulation Act, 1865 (28 & 29 Viet. c. 126), s. 4. 

(n) Harbours Transfer Act, 1862 (25 & 26 Viet. c. 69), s. 9. The Act trans- 
ferred to the Board of Trade powers formerly exercised oy the Admiralty under 
the Preliminary Inquiries Aot, 1861 (14 & 16 Viot. o. 40) ; Harbours, Docks, 
and Piers Clauses Act, 1847 (10 & 11 Viot. o. 27) ; Railways Clauses Consolida? 
tion Acts, 1846 (8 & 9 Viet. oo. 20, 33); Tramways (Ireland) Act, 1860 (23 & 24 
Viot. o. 162), s. 41 ; General Pier and Harbour Act, 1861, Amendment Act; 1862' 
(26 & 26 Viet. o. 19), as well as the powers as to publio harbours contained in 
the Publio Harbours Act, 1806 (46 Geo. 3* o. 163), and as to ballast contained 
in tbe Harbours Act, 1814 (64 Gpo. 3, c. 169). Holyhead and Portpatriok 
harbours are vested in the Board of Trade by the Harbours Transfer Act, 1862 
(25 & 26 Viet. c. 69), s. 1? ; and the Thames and the Mersey are expressly 
excepted from the transfer to the Admiralty effeoted by the Aot (t&td., a. 10), 
Tho Admiralty has the some power os that possessed by the Secretary of State 
for War under the Military Ladds Aot, 1892 (55 & 66 Vfot. c. 43), ss. 14—18, to 
make bye-laws governing the use of lands (including the bed of the sea of. 
tidal waters) appropriated for any purpose of the royal navy (Military Lands 
Act, 1900 (63 & 64 Viet, a 66) ). As to colonial docks, see Colonial Docks Loans 
Act, 1866 (28 & 29 Viot. o. 106). 

(o) Greenwich Hospital Aot, 1865 (28 A 29 Viet. c. 89). The Admiralty has 
the right, after the lapse of dx and a half years, to pay or oredit the residue or 
aby port thereof of the estate or effeots of a deceased officer, seamen, or marine, 
wluch have been received by the Admiralty, to the account pf the Hospital , 
(Severn 4^1 *889 (02 4 63 Viot, p, 43), a, 30 ), 
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deportment ol His Majesfcy!s Government or for the benefit of 
persona engaged in seafaring pursuits (p). 

The Admiralty has the exclusive right to publish the Nautical 
Almanack (g). 

With regard to the construction of tramways, the Admiralty has 
the same right to obtain provisional orders (r) as the Secretary of 
State for War (*). 

The Admiralty has power to take proceedings against any person 
who establishes a wireless telegraph station or instals or works any 
apparatus for wireless telegraphy in any place or on board any 
British ship without a licence from the Postmaster-General (t). 

163. The Admiralty has power to institute actions, suits, or 
proceedings generally in respect of matters relating to their rights, 
powers, or duties, or in respect of property vested in them or under 
their control, in like manner (as nearly as may be) as if the question 
in dispute were one between subject and subject (a). Such. proceed- 
ings ore not affected by any change in the individuals who hold the 
office of commissioners (&)* The Grown may, nevertheless, if so 
advised, proceed by information (c). The Admiralty are liable to 
pay and entitled to receive costs according to the ordinary law and 
practice (d). Thus, the Admiralty may recover damages in an action 
against shipowners for negligent management of a ship containing 
Admiralty stores ( e ) ; they may take proceedings in the Admiralty 
Court against a vessel for damages for collision (/), and may enter 
a claim against a fund paid into the Admiralty Court in a suit for 
limitation of liability (g). 

The Admiralty may bring any action or suit in relation to lands 
vested in or purchased by the Commissioners ( h ), or to lands con- 
tracted to be purchased or taken by them (i) under statutory powers, 
and may bring any action of ojectmont, or other action or suit for 
recovering possession of lands, and may distrain and sue for arrears 
of rent [k). They may bring any action or suit in respect of tres- 
pass or encroachment upon such lands (l). 


[p) Greenwich Hospital Act, 1869 (32 & 33 Viet. c. 41), s. 7. 

«) Nautical Almanack Act, 1828 (0 Geo. 4, o. G6). 
r) Naval Works Aot, 1899 (62 & 63 Viet. c. 42), s. 2. 
a) Military Tramways Act, 1887 (50 & 51 Viot. c. 65). 

'tj Wireless Telegraphy Act, 1904 (4 Edw, 7, o. 24), s. 1. 

(a) Admiralty Suits Act, 1868 (31 & 32 Viet. c. 78), s. 3. The section deals 
principally with actions relating to naval stores, but its terms are wide enough 
to include almost every cause of action. 

(5) Admiralty Lands and Works Act, 1864 (27 & 28 Viet. c. 57), s. 11 ; 
Admiralty Powers, Ac. Aot, 1865 (28 & 29 Viet. o. 124), s. 2 ; Admiralty Suits 
Aot. 1868 (31 & 32 Viet. o. 78), s. 4. 

c) Ibid., s. 7. The prerogatives of the Crown are expressly preserved by s. A. 
a) s. 6. 

It 1 Admiralty Cmmieeioner* v. ‘McGregor, Gow A Co. (1885), 1 T. L. B. 679, C. A 
f)l% Wna (1907), 24 T. L. 270. 

. A) l'UZto (1888), 11 P. D. 72 ; The St Paid, [1908] P. 320. 
ftV Admiralty Powers, Act, 1865 (26 & 29 Viet. c. 124)# s. 1. 
i) Admiralty Lands and Works Act, 1864 (27 & 28 Viet c. 67), s. lfc 
;M Per the special provisions with regard to recovery of possession of lands, 
m Admiralty Lands sad Works Act, 1864 (27 ft 28 Viot o. 67), ss. 12, 18, 

© /w&v s. iu 
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Swjt. a. 104. The Admiralty are not liable to be sued except with respect to 
The Depart- lands ;'the remedy in other cases (if any) is by petition of right (m). 
meats of In suits relating to lands the Admiralty may defend (n) any action 
State. or suit, and are liable to pay and entitled to receive costs according 
to the ordinary law and practice (o). 

. Sub-Sect. 7.— The War Office. 

War Office. 165 . The present interior organisation of the War Office dates 
from the year 1904, when the system of dual control exercised since 
1856 (p), with regard to military administration, by the Secretary 
of State for War (q), and the Commander-in-Chief, gave place to the 
present distribution of administrative duties between the Secretary 

(m) As in Churchward v. It. (1865), L. E. 1 Q. B. 173 (petition of right for 
breach of contract in respect of carriage of mails) ; Steward* ds Co. v. i2. (1900), 16 
T. L. E. 153, 17 T. L. E. Ill, 0. A., and sub nom. A.-Q. v. Steward* & Co. 
(1901), 18 T. L. E. 131, II. L. (breach of contract in regard to the supply of 
Btores); and Yeoman v. 12., [1904] 2 K. B. 429, 0. A. (demurrage). As 
rogards liability for torts, see Yol. VI., p. 415, and Iialeigh y. Ooachen, [1898] 1 
Oh. 73. 

J it) Admiralty Lands and Works Act, 18G4 (27 & 28 Yiot. o. 57), s. 11 ; 

miralty Powers, &c. Act, 1865 (28 & 29 Yict. o. 124), s. 1 ; and see, as to 
Greenwich Hospital, the Greenwich Hospital Act, 1865 (28 & 29 Yict. c. 89), ss. 52, 
53, 54. It hasbeen thought that the above provisions do not give an absolute 
right to sue the Admiralty ; see Eobertson, Civil Proceedings by and against tho 
Grown, 32, 39, and the unroported oases there cited. 

(o) Admiralty Powers, &o. Act, 1865 (28 & 29 Yict. o. 124), s. 2. In William $ 
▼. Admiralty Commissioner* (1851), 11 0. B. 420, decided upon similar provisions 
in the now repealed statute 1 & 2 Geo. 4, o. 93, it was suggested that in an action 
against the Commissioners in their offioial capacity a copy of the writ should 
be served upon each of them. In practice, no doubt, the Treasury Solicitor 
would acoept service. See Eobertson, Civil Proceedings by and against the 
Crown, 40. For the powers and duties of the Admiralty as regards naval 
matters generally, see title Eoyal Foboes. 

(«) Before 1855 the oontrol of military matters was divided between a variety 
of departments, and tho consequent inefficiency revealed by the Crimean war 
led to centralisation of the various duties in tho War Omoe under the dual 
control of the Secretary of Stain and the Commander-in-Chief (see Eoporfc of the 
War OfficefEeconstitUtion) Comxnittoo, Parti., p. 8, Parliamentary Paper, 1904, 
Cd. 1932, Yol. VIII.). Various reorganisations have since taken place with a 
view to obtaining efficient military administration, and, owing to the defects 
disclosed by the South African war, the various duties were distributed between 
eight officials under tho direct oontrol or general supervision of the Commander- 
in-Chief, tho Secretary of State remaining responsible for the whole (see Order 
in Council, 4th November, 1001). The subsequent developments are also due 
to the defects revealed by tho South Afrioan war, and the report of Lord 
Esher's (War OlBoe (Eeconsfcitution) ) Committee in 1904 (see note (r), p. 93, 
post). 

(q) Botween 1794 and 1864 the duties relating to war were shared by tho 
Secretary of State for War and the Colonies (whoso office was created in 1794) and 
the Home Secretary, the ojfioe of Secretary at War (created in the reign of 
Charles II.) existing ride by side with these (see Olode, Military Forces of tho 
Crown, Yol. I., p. 71 ; Yol. XL, pp. 320, 769). At the time of toe Crimean war, 
in 1855, an additional Secretary of State for tho War Department was created 
whose office was combined with that of the Secretary at War, and the Colonial 
Secretary was relieved of his war duties (see the official memorandum stating tho 
details of War Office organisation between 1854 and 1869 given in Glade’s 
Military Forces of the Crown, Vol. XL, pp. 769, 770). As to the history of the 
War Office generally, see ibid. The office of Secretary at War was finally 
abolished in 1863, his duties becoming amalgamated with those of the Secretary 
of State for War (Secretary at WarAbolition Act, 1863 (26 A 27 Yict o. 42),}. 
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of State for War and the other members of the Army Council* &*»• *. 
whilst the executive duties of inspection formerly exercised by the The Jtajtrt 
Commander-m-Chief, in addition to his administrative duties at mjw w 
the War Office, were decentralised or separated entirely from the ®tato- 
administrative duties now exercised by the Army Council (r), and 
were handed over to the Inspector-General of the Forces, assisted 
by seven subordinate inspectors for the different branches of the 
service (a). 

166. The composition of the Army Council, and the interior Army 
organisation of the War Office, so far as they admit of definite Councl1 * 
analysis, and subject to changes which are or may be made from 

time to time, appear to be as follows : — 

The Army Council is composed of seven members (0, namely, 
the Secretary of State for War (President of the Council); first 
military member (Chief of the General Staff) ; second military 
member (Adjutant-General to the Forces) ; third military member 
(Quartermaster- General to the Forces); fourth military member 
(Master-General of the Ordnance); civil member (Parliamentary 
Under-Secretary of State) ; finance member (Financial Secretary). 

The former secretary of the War Office now acts as the permanent 
Under-Secretary of State to the Array Council (tt). 

The War Office itself is divided into various departments, corre- 
sponding to the offices of the various members of the Army Cotlncil, 
together with a department appropriated to the Inspector-General 
of the Forces, each department having a separate permanent 
staff (a). 

167. The general duties of tlio Army Council are to administer Duties of 
matters pertaining to the military foroos aud the dofence of His coancU * 


(r) This result, together with the establishment of the Army Council, was 
due to the recommendations of the War Office (Reconstitution) Committee held 
under the presidency of Lord Esher in 1904, which attributed the previous 
fuilures to five principal causes: (1) the want of a spocial body in tho War 
Office to consider questions of policy only os opposed to routine ; (2) the divorce 
of real power (vested in the Oommander-in-Ohief) from responsibility (vested in 
tho Secretary of State); (3) the centralisation of administrative dutios with the 
executive command in the Commonder-in-Chief ; (4) the ovor-burdon of duties 
devolving upon theComxnander-in-Chief ; (6) the non-oxistenoe of a permanent 
nucleus to the defence committee of tho Cabinet (see Report of the War Office 
(Reconstitution) Committee, 1904, Part I., Parliamentary Paper, 1904, Cd. 
1932, Vol. VIII.). 

(a) Namely, of Cavaliy, Royal Horse and Royal Field Artillery, Royal 
Garrison Artillery, Royal Engineers, Army Service Corps, Modioal Services, 
Equipment and Ordnance Stores. 

(<) Letters Patent, 6th February, 1904 (see the London Gazette, 12th February, 
1904, and, as to the style'of members of the Council, supplement to the Gazette 
of the same date), by which the offioe of Commandor-m* Chief was abolished 
and the present Army Council constituted. 

(w) Bee Report of the War Office (Reconstitution) Committee, Part II., p. 7, 
Parliamentary Paper, 1904, Cd. 1932, Vol. VIII.). 

(a) The present interior arrangement of the War Offioe, which is intended to 
be assimilated to that of the Admiralty, is due to the report of L&d Esher’s 
Committee in 1904. The arrangement and duties of the various departments 
too far as adopted) is detailed in Part I., p. 7, of the Report (see Parliamentary 
Paper, 1904, Ud. 1932, Vol. VHI.)» 
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Seot.s. Majesty's dominions, with suoh power and authority as were 
The Depart* formerly exercised under the royal prerogative by the Secretary of 
monte of State, the Gommander-in-Chief, and other officers acting under the 
State* Secretary of State. The Council has also full power and authority 
to appoint such officers as they think fit for the conduct of' the 
business of the civil departments of the military service, and to 
make contracts, and do all other things which may seem necessary 
in their discretion (6). 

The signature of the Council is to be affixed by any two of 
its members, or by any one of them with the secretary appointed 
by tho Council (c). 

The responsibility, both to the Crown and Parliament, of all 
the business of the Army Council is borne by the Secretary of 
State (<d). 

Organisation 168. The Secretary of State may specially reserve to himself 
of Army any business which he pleases. But all other business is (according 

Council. to t j 16 ru j eB or jgi na iiy formulated, but which are liable to alteration) 

to be transacted in the following principal divisions : — (1) The four 
military members of the Council are responsible to the Secretary of 
State for the administration of so much of the business relating to 
tho organisation, disposition, personnel, armament, and maintenance 
of the army as may bo assigned to them by the Secretary of State. 
(2) The finance member (financial secretary) of tho Council ?** 
responsible to tho Secretary of State for the finance of the army, 
and such other business of the Council as may be assigned to him 
by tho Secretary of State. (3) Tho civil member is responsible to 
the Secretary of State for the non-effective votes, and such other 
business of the Council as the Secretary of State may assign to him. 
(4) The former secretary of the War Office is to act as secretary of 
the Army Council, and is charged with the interior economy of the 
War Office, the preparation of all official communications of the 
Council, and such other duties as the Secretary of State may assign 
to him (c). (5) The Director of Army Finance (now the assistant 
financial secretary) acts as deputy and assistant to the finance 
member of the Council, and as the accounting officer of army votes, 
accounts, and funds, and is charged with the allowance and pay- 
morit of all moneys for army services. He also accounts for and 
audits all cash expenditure, and prepares the annual accounts for 
such expenditure for Parliament, audits all manufacturing expenses 
and supply and store accounts, and ad vises the administrative officers 
at the War Office, and in commands, on all questions of army 
expenditure (/). 

inspector. 169. The duties of the Inspector-General of the Forces ore to 
OenemL review and report to the Army Council upon the practical results of 


Letters Patent, Oth February, 1904 {London Gazette, February 12th, 1904). 

Order in Council, 10th August, 1904 ( London Gazette, 10th August, 1904). 
Ibid, 

Ibid . The office of Director of Army Finance has recently. been reoon- . 
»u«u»ed, and an assistant financial secretary appointed in his place. See the 
Tim*, 29th July, 1908, p. 11. 
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their policy, and for that purpose to inspect and report upon the 
training and efficiency of all troop under the control of the home 
Government, on the suitability of their armament and equipment, 
on the condition of fortifications and defences, and generally on the 
readiness and fitness of the army for war (g). It is not untended 
that the Inspector-General should have any voice in the determina- 
tion of policy (/*). 

170/ The duties of the former Agent-General for volunteers and 
local militia have been transferred to and are now exercisable (so 
far as they remain unaffected by statute) partly by the Secretary of 
State for War and partly by the Paymaster-General (i) ; and the 
duties, powers, authorities, rights, and privileges formerly exercised 
by the Secretary at War (k) and his deputy, have been vested in the 
Secretary of State for War (subject to a like qualification), and are 
now exercisable by the latter and the Under-Secretary of State for 
War respectively (l). 

171. AH the powers, authorities, rights, and privileges whatso- 
ever which were before the 14th August, 1855, or at any time vested 
in or exercisable by the principal officers of Her late Majesty’s 
Ordnance, or any of them, under the Defence Acts, 1842 and 1855, 
or any other Act of Parliament, law, custom, or usage whatsoever, 
have been, as from the 14th August, 1855, transferred to, vested in, 
and made exercisable by the Secretary of State for War, who iB 
entitled to the same exemption from personal responsibility as that 
to which the principal officers of the Ordnance were entitled ( m ). 

172. Whether the Secretary of State for War can sue or be 
sued apart from statutory provisions appears to be doubtful (n); 


Order in Council, lOtlx August, 190-1 {London Gazette, 16th August, 1904). 
(h) gee Report of the War Office (Reconstitution) Committee, 1904, Part I., 
pp. 10, 13 (Parliamentary Paper, 1904, Cd. 1932, Vol. VIII.). As to the military 
forces of the Crown generally, see title Royal Forces. 

(0 Paymaster General Act, 1817 (57 Geo. 3, o. 41), s. 2 ; Secretary at War 
Abolition Act, 1863 (26 & 27 Viet. c. 12), s. 1. The transfer is made subject to 
such rules and regulations as may be mado from time to time by the Secretary 
of State for War and the Paymaster General (ibid.). 

(k) As to the Secretary at War, eee note (a), p. 92, ante. 

(l) Secretary at War Abolition Aot, 1863 (26 & 27 Viet. c. 12), e. 1. 

(m) Ordnance Board Transfer Aot, 1855 (18 & 19 Viet. c. 117), s. 1. By s. 2, 
■11 lands, estates and property whatsoever formerly vested m the Board of 
Ordnance on behalf of the Grown, or used, occupied, vested or taken by or in 
the name of or by any persons in trust for the Crown for the use and service of 
the War Department, were transferred to and vested in tho Secretary of State 
for War ana his successors, as to foe simple estates of inheritance, as a cor- 
poration sole, and as to all lands and property of a loss estate, as if originally 
conveyed or otherwise assured to the said Secretary of State os a corporation 
sole. But all hereditaments of copyhold or customary tenure for tho purpose 
mentioned in s. 8 of the Defence Act, 1842 (6 & 6 Viet. o. 94), were directed to 
remain vested in, or to be surrendered to some porson approved of or named 
by the Secretary of State for War, as tenant thereof. Aa to the substitution 
ox the Secretary of State for War for tho Board of Ordnance in all contracts 
and proceedings, see the Ordnance Board Transfer Aot, 1800 (1&£ 19 Viet. 

°’ (nj See Kbit v. B., A.-G. v. Kirk (1872), L. R. 14 Eq. 558, per Wiokens, 
V.-C. : “In this oourfc the Secretary of War has sued and been sued. There 
may hove been more or less consent, but he has been sued and has sued life* 


m 
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Smt. 9. express provisions for suits by him have, however, been made in 
The Depart- the following eases : — The Secretary of State for War (o) and hts 
ments of successor for the time being may prosecute and maintain actions 
of ojectment, or other proceedings at law or in equity for recovering 
Actions by possession of any messuages, buildings, castles, lines, or other 
and against fortifications, manors, lands, or hereditaments vested in him under 
Btatafo/ ° f Defence Act, 1842 (p), or otherwise howsoever, and may distrain 
War, or sue for any arrears of rent in respect of the same under any 

parol or other demise from the said Secretary of State (or the 
former principal officers of Ordnance). He may also prosecute and 
maintain any other action or suit in respect of or in relation to the 
above messuages, buildings etc., or in respect of any trespass or 
encroachment committed thereon, or damage or injury done thereto; 
also upon all covenants and contracts whatsoever made with the 
Secretary of State (or the former principal officers of Ordnance) 
relating to the Ordnance or Barrack Department (as mentioned in 
the Act) or the defence of the realm; and may also prosecute 
or defend any other action, suit, or legal proceeding, civil or 
criminal, concerning the goods or chattels, stores, moneys, and 
other property, under the care, control, and disposition of the 
Secretary of State for War. In all such actions, or other proceed- 
ings, the Secretary of State is to be called 11 His Majesty’s Principal 
Secretary of State for War ” without naming him, and no such 
action or other proceeding is to abate by the death, resignation, 
or removal of the Secretary of State for War (q). 

These provisions are not to defeat or abridge the legal rights 
and privileges and prerogatives of the Grown in any such action, 
suit, or other proceeding brought or instituted in the name and 
on behalf of the Secretary of Stato for War ; and in all matters 
relating thereto the same rights, privileges, and prerogatives claimed 
and enjoyed by the Crown in any court of law or equity may be 
claimed, exercised, and enjoyed by the Secretary of State for War 

any othor suitor.” See contra, Robertson, Civil Proceedings by and against the 
Grown, p. 3. 

(o) Principal officers of the Ordnance in the Aot, now the Secretary of State 
for War (Ordnance Board Transfer Aot, 1859 (18 & 19 Viet. o. 117), as. 1, 3, 4; 
see note (m),p. 95, ante). 

(p) 6 & 6 Viot. o. 04. 

(g) Defence Act, 1842 (5 & 6 Viet. o. 94), s. 34, amended, as to the substitution 
of the Secretary of State for War in plaoo of the principal officers of Ordnanoe, 
by the Ordnance Board Transfer Act, 1855 (18 & 19 Viot. o. 117), ss. 3, 4. It 
has been thought that these provisions do not give an absolute right to sue the 
Secretary of State ; see Robertson, Civil Proceedings by and against the Grown, 
32, and the oases there cited. By s. 5 of the latter Aot, in all contracts or 
assurances, unto or by the Secretary of Stato for War, and in every other deed 
or instrument rotating to lands, hereditaments, estates, or property, or in 
anywise to the publio service where he is or is intended to be a party, the 
Secretary of State for War may be styled 11 His Majesty’s Principal Secretary 
of State for the War Department" without naming him, and all such contracts 
and instruments may be executed by him or any other Principal Secretary of 
State by signing his name, or in the case of a deed by setting or affixing a seal 
thereto, ana delivering the same os his deed. Doeds or other instruments so 
exeouted by any othor Secretary of State than the Secretary of State for War 
are for the purposes of the same to be taken as exeouted by the Seoretary of 
State for War. 
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in the mmo manner as if the sub j$ct-m alter of the suit or other 
proceeding were vested in the Crown, and as if the Crown were ThaBap 
actually A party thereto (r). 

173 . The Secretary of State for War may also institute and — * i * 

prosecute any action, suit, or proceeding, civil or criminal, concerning 
military or ordnance stores, or other His Majesty's stores under his 7 military of 
charge or control, or any stores sold or contracted to be delivered to ordnance 
or by him for the use or on aocount of His Majesty, or the price to storeBa 
be paid for the same, or any loss of or injury to any such stores 
as aforesaid, and may («) defend any action, suit, or proceeding 
concerning any such stores, matter, or thing as aforesaid (t). 

The above powers are subject to similar provisions as to the 
description of the Secretary of State in suits, and as to abatement 
on a change of the holder of the office, and as to the savings 
of other legal rights and remedies of the Crown, as in the case 
of the Defence Act, 1842 (u), and His Majesty may, when it seems 
fit, proceed by information on the Revenue side of the Sing's 
Bench Division, or by any other Crown process, legal or equitable, 
as if the above provisions had not been enaoted (x). 

Any notice, summons, writ or other document required to be 
served on the Secretary of State may be delivered to the solicitor 
for the War Department for the time being, or left for him at the 
War Office; and any notice, summons, writ, or other document 
required to be given by or on behalf of the Secretary of State for 
War may bo given under the hand of the said solicitor (y). 


174 . The Secretary of State is expressly exempted from liability 
to any fine, penalty, or forfeiture, or to the execution of auy process 
against his person or property, by reason of anything done or 


(r) Defence Act, 1842 (5 & G Viet. o. 94), a. 34. The Crown may proceed l>y 
information or by any other Crown procoss, legal or equitable, in any case in 
whioh the actions, suit#, arbitrations, or othor proceedings mentioned in the 
Defonco Act, 1842 (5 & 8 Viet. o. 94), might hayo boon otherwise instituted 
{ibid.). 

(s) Held in an unreported case in cliambors, that "may," coupled with the 
provisoes below, means that the Secretary of State can only bo sued with hie. 
'own consent : Robertson, Civil Proceedings by and against the Crown, p. 82 ; 
but see contra , Williams v. Admiralty Commissioners (1851), 11 0. B. 420. 

(<) War Department Stores Act, 1867 (80 & 31 Viet. c. 128), s, 20. For coses 
under the section aoe Secretary of State for War v. Studdert, (1901] 1 1. B. 346, 
0. A. (action for damages for fraudulent breach of duty etc. xn connection with 
the purchase of horses) ,* Secretory of Stats for War v. Wynne, [1905] 2 K. b. 
845 (damages for illegally distraining an army horse). See also for an instance 
of prooess by English information (supply and carriage of horses), Robertson, 
supra, v. 32. 

(u) War Department Stores Act, 1867 (30 & 31 Viet. o. 128), s. 20. As to the 
provisions of the Defence Act, 1842 (5 A 6 Viet. o. 94), see supra. 

(*) War Department Stores Act, 1867 (30 & 31 Viet. o. 128), s. 20. 

(y) Defence Act, 1860(23 & 24 Viot. o. 112), s. 46. This provision is generslin 
terms, but, probably, it applies only to notices etc. under the Act* since by s. 46 
it ik expressly extended (together with the other provisions of the Act relating to 
notices; to notices to owners, lessees ohd occupiers, and notioes, writs, ot other 
documents to the Secretaxy of State for War, when* lands are surveyed and 
marked out under the Defence Act, 1842 (6 & 6 Viet. o. 94), as amended by 
subsequent Acts {ibid., s. 46). 
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omitted to be done under the Defence Aot, 1860 (*); andnoihuig 
in the De fence Act, 1842, or contained in any instrument authorised 
by the Act, is to extend to charge the Secretary of State or hie repre- 
sentatives, or his or their lands or goods, nor is the Secretary of State 
personally, or his property, liable to any legal process or execution 
in actions, suits, arbitrations, or other proceedings nnder the Act (a). 

Sud-Seot. a*— The Imperial Defence Committee. 

175. The Committee for Imperial Defence is a committee 
entirely without executive authority, its duties being merely advisory 
and consultative. Its function is to advise the Government ana 
the various departments concerned with questions of defence upon 
general questions of policy. It does not interfere with administra- 
tion. Thus, the Committee does not deal with the detoilB of 
estimates, which remain in the hands of the ministers in charge of 
departments and of the Chancellor of the Exchequer (6). 

The Committee consists of the Prime Minister, the Secretary of 
State for War, the First Lord of the Admiralty, the heads of 
the Army General Staff and the Army Intelligence Department, 
the First Sea Lord of the Admiralty and the heads of the Naval 
Intelligence Department (c). To these are added from time to time 
any persons who may be peculiarly qualified to assist the Committee 
in dealing with any particular or local question (d). 

The Committee is assisted by a permanent staff, including a 
secretary, who keeps a record of the proceedings (c). 


Sub -Sect. 0 . — The Secretary for Scotland. 

176. Scottish affairs are principally administered by the Secretary 
for Scotland (/). Ho is capable of sitting and voting in the House 
of Commons ( g ), and is a Privy Councillor, but not a Secretary of 
State, and he is generally a member of the Cabinet. If the 
Secretary is a peer, the Lord Advocate represents Scotland in the 
House of Commons (h). 

The Secretary may appoint such permanent secretaries, inspectors, 
clerks, and other officers as he may, with the sanction of the 
Treasury, determine (i). 


(z) 23 & 24 Viet. o. 112, s. 43. 

(a) Defence Act, 1842 (5 & 6 Yict. c. 94), e. 37, as amended by the Ordnance 
Board Transfer Act, 1855 (18 & 19 Viet. c. 117). See also Vol. VI., p. 418, as to 
the pei-sonal liability of officers of J be Crown in suits and aotionB. 

i b) Parliamentary Debates, 4th Series, Yol. CXVIH., 291. 

c) Hid., Yol. OXXXIX., 619 et al. 

d) Ibid. 

e) Ibid * See also title Rotal FonoES. 

(f) For title and constitution, see Secretary for Scotland Act, 1885 
(4S & 49 Yict. o. 61), s. 2» The rights of the Lord Advocate are preserved by a 
saving clause (s. 9). 

(if) Ibid. t s. 3. There is no parliamentary under-secretary for Scotland. 
Before the oreation of the office of Secretary for Scotland Scottish affairs wore 
.principally in the hands of the Home Secretary, the Lord Advocate acting 
as parliamentary under-seoretary in addition to the assistance which he gave 
generally. 

* (5) Anson, Law and Custom, of tho Constitution. Vol. II., ii. (b\ 209, 

(i) Secretary for Scotland Act, 1835 (48 & 49 Yict. c. 61), fe. 2. 
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; Botes* regulations, and order made by ilia Secretary &£ Scotland 
are valid If made under the official seal, and signed oybim/Or by 
any other officer appointed by him lor that purpose. Production, of 
a copy of such rule, order, or regulation, purporting to be certified 
as a true copy by any secretary or officer appointed by the Secretary 
for Scotland for that purpose, is sufficient primary evidence that 
such rule, order, or regulation was properly made (k). 

177 , The powers and duties vested in the Secretary for Scotland 
are — 

(1) All powers and duties vested in or imposed on one of His 
Majesty's principal Secretaries of State by any Aot of Parliament, 
law, or custom, so far as such powers and duties relate to 
Scotland ( l ) ; 

(2) (m) All powers and duties vested in or imposed on the 
Treasury under the Lands Valuation (Scotland) Act, 1854 (n) ; 

(8) (o) All powers and duties vested in or imposed on the Board 
of Trade relating to provisional orders dealing with any subjects 
transferred to the Fishery Board for Scotland by the Sea Fisheries 
(Scotland) Amendment Act, 1885 (p) ; 

(4) The duties of Vice-President of the Scottish Education Depart- 
ment (q) ; 

(5) The duties of Keeper of the Great Seal appointed ( 7 -) to boiept 
and made use of in Scotland in place of the Great Seal of Scotland ( s ). 

Sub-Sect. 10. — The Irish Office. 

178. Ireland is in theory governed by the Lord Lieutenant (t), 
assisted by a separate council, the medium of communication 


(k) Secretary for Scotland Act, 1885 (48 & 49 Viet. 0 . 61), a. 4. 

(l) Secretary for Scotland Act, 1887 (50 & 51 Yict. c. 52, in part repealed by 
the Stat. Law Rev. Act, 1908 (8 Edw. 7, 0. 49) ), a. 2 (1), except (1) the powers 
and duties of a Secretary of State under the following statutes or any Acts 
amending the same: Factory and Workshop Act, 1901 (l Edw. 7, 0. 22) ; Coal 
Mines Regulation Act, 1872 (35 ft 36 Yict 0. 76) ; Metalliferous Mines Regula- 
tion Act, 1872 (35 & 36 Yict. c. 77) ; Explosives Act, 1875 (38 & 39 Viet. c. 17) ; 
Cruelty to Animals Act, 1876 (39 ft 40 Yict 0. 77) ; and Reformatory and 
Industrial Schools Aots, 1806 to 1879 (see Secretary for Scotland Act, 1887 
(50 ft 51 Yict. 0. 52, in part repealod by the Stat. Law Rev. Act, 1908 (8 Edw. 7, 
0. 49), s. 3) ; (2) the powers, duties, or functions of a principal Secretary of 
State ae Secretary of State for the War Department (Secretary for Scotland Act, 
1889 (52 ft 53 Yict. 0. 16), s. 1). Powers and duties of a Secretary of State, of 
the Privy Council, of the Treasury, and of the Local Government Board under 
various statutes were conferred by the Secretary for Scotland Act, 1885 (48 ft 40 
Yict. 0. 61), s. 5. 

(m) Secretary for Scotland Act, 1887 (50 & 51 Yict. c. 52, in part repealed by 
the Stat. Law Bev. Aot, 1908 (8 Edw. 7, c. 49) ), s. 2 (1), (3). 

(») 17 ft 18 Yict. 0. 91. 

* ( 0 ) Secretory for Scotland Act, 1887 (50 ft 51 Yict. c. 52, in port repealod by 
the Stat. Law Rev. Act, 1908 (8 Edw. 7, c. 49) ), s. 2 (3). 

J 48 ft 49 Yict. 0. 70. 

Secretary for Scotland Aot, 1885 (48 ft 49 Yict. c. 61), 8. 6. 

By the union with Scotland Act, 1706 (6 Ann. c. 11; 0 Ann. 0.^8 , Rn if.), 

J «) Secretary for Scotland Act, 1885 (48 ft 49 Yict. 0, Cl), s. 8. 

t) The Lora Lieutenant is the direot representative of the Crown. His official 
s are considered acts of State, for whioh ho cancot he held personally liable 
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Biot, s. between the Lord Lieutenant and the Crown being the Home 
The Depart- Office (u). In practice the administration is in the hands of the 
manta ef Chief Secretary to the Lord Lieutenant (v), presiding over the 1 
State . Irish Office, and representing the Government, as the minister! 

The Chief charged with the care of Irish affairs in the House of Commons. 1 

secretary. Either the Lord Lieutenant or the Chief Secretary is included in; 
the Cabinet. 

Sub-Sbot. 11 .— The Treasury Board and (he Exchequer. 

The Treasury. 179. The expression “the Treasury'* means the Lord High 
Treasurer for the time being, or the Commissioners for the time 
being, of His Majesty’s Treasury {w). The offices of Lord High 
Treasurer of Great Britain and of Lord High Treasurer of Ireland 
are united in one office (a), the holder of which has the same 
powers over the revenue in Scotland (y) and in Ireland (a) as in 
England. 

Treasury Com- 180. The office of Lord High Treasurer is executed by commis-. 
mimionen. B i onerSf the power to appoint commissioners by patent under the 
Great Seal being expressly recognised by statute (o). The Commis-, 
sioners are capable of sitting and voting in the House of Commons (c): 

in the Irish courts: so that his position differs from that of the ordinary 
colonial governor, who can be sued, either in his own oolony or in this country/ 
for any aots found to be unlawful ( Tandy ▼. Westmorland (Earl) (1702), 27 State 
Tr. 1246, 1260; Luby v. Wodehouse {Lord) (1866), 17 I. 0. L. R. 618; Sullivan 
v. Spencer {Earl) (1872), 6 I. R. 0. L. 178 ; compare Musgrave V. Pulido (1870),' 
6 App. Oas. 102, P. 0.). It should be noted that in Hill y. Bigge (1841), 8 
Moo. P. 0. 0. 465, at p. 480, Lord Brougham cast some doubt upon the correct- 
ness of some of the dicta in Tandy y. Westmorland, supra; and that no case 
relating to the Lord Lieutenant lias been considered by the House of Lords: 
For the oaths to be taken by the Lord Lieutenant, see the Promissory Oaths 
Aot, 1868 (81 & 32 Viet. o. 72), s. 5. 

(u) Parliamentary Debates, 3rd Series, Vol. OCLXIL, 22. 

(v) The Home Secretary is not responsible for details of administration, his 
responsibility being rather formal than actual (ibid.). There is no statutory 
authority for the existence of the Irish Office, except in so for as the expenses 
incurred in connection with it are provided for by Parliament. Statutory recog- 
nition of the office of Chief Secretary is to be found in various Aots of Parliament 
by which powers are conferred upon him, such as the Publio Offices (Ireland) 
Aot, 1817 (57 Geo. 3, o. 62), s. 11, conferring upon the Ghief Secretary for the 
time being the office of Keeper of the Pnyy Seal in Ireland, and the Looal 
Government Board (Ireland) Aot, 1872 (35 & 36 Viet. c. 69), by b. 3 of which 
he is appointed President of the Looal Government Board for Ireland. 

(w) Interpretation Act, 1889 (52 & 53 Viet. o. 63), s. 12 (2). Soe also the Con- 
solidated Fund Act, 1816 (56 Geo. 3, o. 98), s. 3, and the Exchequer and Audit 
Departments Act, 1866 (29 & 30 Viot. c. 39), s. 2. 

(®) Consolidated Fund Aot, 1816 (56 Geo. 8, o. 98), s. 2. 

(y) Exchequer Court (Scotland) Aot, 1707 (6 Ann. o. 53, o. 26, Buff.), s. 2. 
See, too, the Crown Lands (Sootland) Act, 1836 (5 A 6 Will. 4, c. 58), s. 4, 
whereby the rights of the Crowh in Sootland as ultimas hceres are vested in the 
Treasury. 

a) Consolidated Fund Aot, 1816 (56 Geo. 3, o. 98), ss. 1, 2, 18. 

b) Ibid., ss. 2, 14. 

(c) Succession to the Crown Act, 1707 (6 Ann. o. 41, c. 7, Buff.), ss. 25, 26; 
Consolidated Fund Aot, 1816 (68 Geo. 3, o. .98), s. 16; and see the Representa- 
tion of the People Act, 1867 (30 & 31 Viet. o. 102), s. 52, and Sched. H ; 
Representation of the People (Sootland) Act, 1868 (31 & 32 Viot o. 48), s. 51, 
and Sohed. H; Representation of the People (Ireland) Act, 1866 (31 & 32 
Viet, e, 49), s. 11, and Sched. E. 
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Instruments issued under the hands of any two commissioners are 
binding (d). 

The Commissioners constituting the Treasury Board are the First 
Lord of the Treasury, the Chancellor of the Exchequer (both of 
whom are members of the Cabinet), and a varying number of 
junior lords, appointed by the Crown upon the nomination of the 
First Lord. The Board does not meet in practice. The duties of 
the members, other than the Chancellor of the Exchequer, are 
political, and not financial. 


fiacnv*. 

mentis or 
State. 


181. Under the modem practice the office of First Lord is usually First Lord of 
held by the Prime Minister or the leader of the House of Commons (e). tho Trcusmy. 
His duties are almost entirely political ; he takes no part in matters 
of financial administration except in cases where, as Prime Minister, 

;he is called upon to determine questions of policy, or where he is 
'called upon to determine matters upon which the Chancellor of 
the Exchequer is unable to agree with the heads of other depart- 
ments. A considerable amount of patronage (/) is attached to 
the office. He is assisted by a Parliamentary Secretary (g), under 
the title of Patronage Secretary to the Treasury, whose principal 
duly is to act (with the assistance of Junior Lords of the 
Treasury) as chief Government whip (ft), and by a Financial 
Secretary and a Permanent Secretary. 


182. The Chancellor of tho Exchequer is not only a Commis- chancellor 
sioner of the Treasury ; he is appointed by separate patents, and by of the 
the delivery of the Exchequer seals, Chancellor of the Exchequer Bxchcquei ' 
and Under-Treasurer (t), as well as Chancellor of the Exchequer 

for Ireland (ft). He is assisted by the Parliamentaiy and the 
Permanent Secretary to the Treasury. 

I As a political officer the Chancellor of the Exchequer represents 
the Treasury in the House of Commons, and is responsible for the 
financial policy of the Government. He formulates the demands 
to be made upon Parliament for the annual sums required to carry 
on the government of the country, adjusts the relationship 
between revenue and expenditure, and represents his department 
in Parliament. 

• 

183. The Chancellor of the Exchequer is a trustee of the jss vqfldt 
British Museum (2), a Commissioner for the Reduction of the dut,eB * 


d) Treasury Instruments (Signature) Aot, 1849 (12 & 13 Viet. c. 89). 

'«) See p. 36, ante. 

'/) Select Committee on Offioial Salaries, 1860, Evidence, p. 1264. 
p) House of Commons (Disqualifications) Aot, 1801 (41 Goo. 8, o. 62), s. 4. 
Ji) The number of junior lords was reduced from four to three in 1848 
'Select Committee on Official Salaries, 1860, Evidence, p. 48), but a fourth junior 
.ord (unpaid) is generally appointed. The principle of selection is that there 
should be one English, one Scotch, and one Iridi Junior Lord of the Treasury 
(it £d„ p. 62). A “ whip ” in parliamentary usage is intrusted with the duty of 
securing an adequate attendance of members of tho Party at tho sittings of the 
House eto. He also advises the party leaders as to elections, theatrend of 
publio opinion eto. 

U) Oca, Institutions of English Government, 696. 

(ft) Chancellor of the Exchequer (Ireland) Act, 1823 (4 Geo. 4, o. 7). 

(!) 26 Gen. 2, o.22, 1763, s. 4. 



102 


Constitutional Law. 


6bct. 8. Kational Debt (m), an Ecclesiastical Comxhisflioner (n), the Hn#' 
The Deport* of the Mint (o), and a member of the Local Government Board ($* 
the Board of Agriculture and Fisheries (q ) , and the Board of Bduca- 
tion (r). The judicial functions of the Chancellor of the Exchieqiier 
were finally abolished in 1879, but he still presides in court over 
the annual appointment* of sheriffs («). 


Constitution. 


President. 


Authentica- 
tion of 
documents. 


functions of 
Hoard. 


Sub-Sect. 12.— The Board of Trade, 

184. The Board of Trade means the lords of the committee 
for the time being of the Privy Council apjjointed for the considera- 
tion of matters relating to trade and foreign plantations (t). The 
Board of Commissioners, who are appointed by Order in Council, 
never meets in fact, the responsible heads of the department being 
the President and the Parliamentary Secretary of the Board (a). 

185. The President is appointed by warrant under the sign 
manual ( b ), and may be a member of the House of Commons (c). 
He must take the oath of allegiance and official oath on his 
appointment (d). He is assisted by a Parliamentary Secretary (e), 
and by four assistant secretaries. 

186. A deed, contract, or other instrument to be executed by or 
on behalf of the Board of Trade is valid, if executed under the seal 
of the Board and Bigned by the President or Parliamentary 
Secretary (/), or if there be neither President nor Parliamentary 
Secretary, by a principal Secretary of State (g). 

187. The Board exercises administrative functions in matters 
relating to trade and commerce, under powers conferred by a 


(m) National Dol)t Reduction Act, 1780 (26 Geo. 3, c. 31), s. 14. See also 
title Revenue. 

(n) Ecclesiastical Commissioners Act, 1830 (6 & 7 Will. 4, o. 77), b. 1, Seo 
title Ecclesiastical Law. 

I o) Coinage Act, 1870 (33 & 34 Viet. c. 10), s. 14. See Vol. VI., p. 464. 

p ) Local Goverumont Board Act, 1871 (34 & 35 Viet. o. 70), s. 3. 

q) Board of Agriculture Acti 1889 (32 & 33 Viet. c. 30), s. 1 (1). 

r) Board of Education Act, 1899 (62 & 63 Viet. o. 33), s. 1 (2). 

•) Judicature Act, 1873 (30 & 37 Viot. c. 66), ss. 96, 97. Boo titlo Sheriffs 
and Bailiffs. 

(t) Interpretation Aot, 1889 (32 & 63 Viet. c. 63), s. 12 (8). Seo also, for the 
title of the Board, tlio Harbours and Passing Tolls Act, 1861 (24 & 25 Viot. 
o. 47), s. 63. " * 

(a) The Board is tbo successor to the old Board of Trado and Plantations, 
which was abolished by Civil List Oq 4 Secret Service Money Aot, 1782 (22 
Goo. 3, o. 82), s. 1 . The Powers of the old Board wore transferred to such 
committee or oommitteos of the Privy Council as His Majesty should appoint to 
act during pleasure («5id.,-s. 15). 

(5) Board of Trade (President) Aot, 1820 (7 Geo. 4, o. 32). 

(c) Ibfd. The section provides for a salary being paid to the President ; his 
office is not, by reason of such B&lary being paid, to be deemed a new oflloewithin • 
the meaning of the Succession to the Crown Act, 1707 (6 Ann* o. 41, o. 7, Buff), 
s. 25. 

(d) Promissory Oaths Aot, 1808 (31 & 32 Viot. c. 72), s. 5. 

(e) By the Board of Trade (Parliamentary Secretary) Act, 1807 (30 & 31 Viot 
o. 72), a Parliamentary Secretary was substituted for the Vice-President of the 
* Board of Trade. , 

(/) Harbours and Passing Tolls Act, 1861 (24 & 25 Viet o. 41), s. 67. 

(p) Ibid, lire Board has power (ibid., 0. 68) to purchase tadas required for 
the publio service, 
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variety of statutes (/«) . The business is divided among the statistical 
and commercial, railway, harbour, marine, finance, and bankruptcy 
departments. 

The Board has in general no power to sue or be sued. Powers 
to take proceedings for various purposes are conferred by a number 
of statutes (i). 

The Board has general powers of holding inquiries (k), where, 
under the provisions of any special Act (t), it is required or 
authorised to sanction, approve, confirm, or determine any appoint- 
ment, matter, or thing or to make any order or do any other actor 
thing for the purpose of such special Act (k). An inquiry held for 
such purposes, or in pursuance of any general ( m ) or special Act, 
may be held by any person or persons authorised by the Board (n) 
by order in writing under the hand of the President or of one of the 
assistant secretaries of the Board (o). 


Sub-Sect. 13 .—The Local Government Board . 

188. The Local Government Board consists of a President and 
of certain ex officio members, namely, the Lord President of the 
Council, all His Majesty’s principal Secretaries of State for the 
time being, the Lord Privy Seal, and the Chancellor of the 
Exchequer (p). 

The President holds office during pleasure (g), and is capable 
of sitting and voting in the House of Commons (r). The Board 
never meets in practice, so that the President is subject only to the 
control of Parliament. He is assisted by a Parliamentary Secre- 
tary (s), and by such other secretaries, assistant secretaries, 
inspectors, auditors, clerks, messengers, and other officers as the 
Board, with the sanction of the Treasury, determine (t), 

189. The Board has an official seal, and any act done or instru- 
mex rbli x '~ executed by or on behalf of the Board may be done or 


(A) Seo titles Bankruptcy and Insolvency, Yol. II., p. 1 ; Railways ; 
Shipping and Navigation ; Tramways and Light Railways ; Weights 
and Measures. As to its management of the foreshore, see p. 142, post. 

(i) See titles Bankruptcy ; Shitping and Navigation. 

(Je) Board of Trade Arbitrations etc. Act, 1874 (37 & 38 Viet. c. 40), s. 2. ' As 
to the costs of such inquiries, vide ibid ., s. 3. 

(J) Defined by the Board of Trade Arbitrations etc. Act, 1874 (37 A 38 Viet, 
c. 40), s. 4, as a local and personal Act or an Act of a local and personal character, 
including a provisional order of the Board confirmed by Aot of Parliament, and 
a certificate granted, by the Board under the Railways Construction Facilities 
Aot, 1864 (27 A 28 Viot. o. 121). 

(m) For inquiries into shipping oasualties, see the Merchant Shipping Act, 
1684 (67 A 68 Viot. o. 60), s. 465, and into railway accidents, the Regulation of 
Railways Aot, 1871 (34 A 36 Viet. o. 78). 

i n) Board of Trade Arbitrations eto. Aot, 1874 (37 A 38 Viet. c. 40), s. 2. 

o) Ibid., s. 4. 

p) Local Government Board Aot, 1871 (34 A 36 Viet. c. 70), s. 3. 

\q) Ibid . The Aot contains no provisions compelling the President of the 
Local Government Board to take the oath of allegianoe and offload oath, 
tinwiffh such an obligation was imposed on the President of the Poor Law Board 
by the Promissory Oaths Act, 1868 (31 A 32 Viot. o. 72), s. 6. 

Or) Local Government Board Act, 1871 (34 A 36 Viot o. 70), s. 4. 

& Ibid., s.3. 

‘Bt- TO 0 


Sect. 8, 
The Depart* 
monte of 
State. 


Board of 

Trade 

Inquiries. 


Constitution. 


Authentica- 
tion of 
documents. 
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Sect, 8. executed in the name o f the Board by the President or by any 
The Depart- member o£ the Board, or by a secretary or assistant secretary, if 
mentsof such secretary or assistant secretary is thereunto authorised by 
State. an y general order of the Board. A rule, order, or regulation made 
by the Board is valid if made under its seal and signed by the 
President or one of the ex officio members and countersigned by a 
secretary or assistant secretary (a). 

Functions of The Board exercises general supervision over local authorities, its 
Local Govern* work falling into three main divisions, namely, poor law, public 
meat Board, health, and local finance (5). 

Sub-Sect. 14. — The Board of Agriculture and Fisheries* 

Board of 190. The Board of Agriculture and Fisheries (c) consists of the 

Apiculture j jor ^ President of the Council, the principal Secretaries of State, the 
and Fisheries. j^ rBt Commissioner of the Treasury, the Chancellor of the Exchequer, 
the Chancellor of the Duchy of Lancaster, and the Secretary for 
Scotland, &b well as of such other persons as the Crown may 
appoint during pleasure (d). The President, who is appointed by the 
Crown, must bo a member of the Privy Council, and holds his 
office during ploasure (e). Ho is capable of sitting and voting in 
the House of Commons (/) ; and he takes the oath of allegiance and 
official oath ( g). 


Board of 
Education. 


Sub-Sect. 15. — The Board of Education . 


191. The Board of Education (/<) consists of a President, the 
Lord President of the Council (unless he be appointed President of 
the Board), the principal Secretaries of State, the First Commis- 
sioner of the Treasury, and the Chancellor of the Exchequer (i). 
The President is appointed by the Crown, and holds office during 


464 . 

(а) Local Goverumont Board Act, 1871 (84 & 35 Viet. o. 70), s. 5. 

(б) The Board is invested with tlio powers of the Poor Law Board, of the 
Secrotaries of Stato, and of the Privy Council containod in the statutes set out 
in the schedule to the Local Government Board Act, 1871 (34 & 35 Viet. c. 70), 
ss.% 6,7. For the functions of the Board, see titles Local Government; 
Pooh Law ; Public Health etc. For suits by the Local Government Board 
under tho Housing of tho Working Classes Act, see titles Compulsory Pur- 
chase of Land and Compensation, Vol. VI., 1 ; Public Health etc. 

(c) For the powers and duties of the Board, see titles Agriculture, Vol. I., 
297 ; Fisheries ; and the other titles indicated in VoL 1^297, 298. 

(d) Board of Agriculture Act, 1689 (52 & 53 Viet. c. 30), s. 1 (1); Board of 
Agriculture and Fisheries Act, 1903 (3 Edw. 7, e. 31). Tho Board in fact never 
meets, the duties and powers being discharged and exercised by tho President 
with the assistance of his staff. 

<«) Ibid., s. 1 (2). 

/) Ibid. t s. 8 (1). 

y) Ibid., s. 8 (2). 

h) For tho powers and duties of tho Board, see title Education. 

(•) Board of Eduoation Act, 1899 (62 & 63 Viet. c. 33), e. 1 (2). The Board 
in fact novor meets, the duties and powers hoing discharged entirely by the 
President with tho assistance of his staff. _ By s. 1 (3) it is provided that the 
Vice-President of the Committee of the Privy Council on Education should be 
a member of the Board, but that the offloe should be abolished on the next 
vacancy. 
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pleasure (ft); he is capable of sitting and voting in the House of flMr.ii 
Commons (l). The Depart 

The Board is assisted by a consultative committee established monte of 
by Order in Council ( m ), consisting, as to not less than two-thirds ^ ate ‘ 
of its members, of persons qualified to represent the views of 
universities and other bodies interested in education for the purpose 
of advising the Board on any matters referred to it 00* 

The staff is appointed by the Board with the sanction of the 
Treasury (o). 

The Board may sue and be sued as and in the name of the Board 
of Education (pi). The Board has an official seal, of which official 
and judicial notice is taken (q). 

Sun. Sect. 16 .— The Post Office. 

192. The Postmaster-General (r) is appointed by letters patent Postmaster- 
under the Great Seal (a), and is the responsible head of the Post General. 
Office, both as regards administration and iu Parliament (0. He is 
a body corporate, with a seal, for the purpose of holding lands and of 
transmitting them to his successors in office, in trust for the Crown (a). 

The Postmaster-General has power, with the consent of tho 
Treasury, to purchase (ft) and to sell and exchange land (c). A 


(k) Board of Education Act, 1899 (G2 & G3 Viet. c. 33), s. 1 (4). 

\({ Ibid., b. 8 (1). 

(m) Ibid., os. 4, 6; soe Orders in Council of 7th August, 1900, and 26th 
March, 1007. 

(n) Ibid., bs. 4, 6; see Ordor in Counoil of 2nd March, 190G, providing for 
the formation and keeping of a register of teachers and establishing a teachers' 
registration council. 

Jo) Ibid., s. 6. By s. 8 (2) it is provided that, after the abolition of the 
office of Vice-President of tho Oommittoo of tho Privy Couucil on Education, 
one of the secretaries of tho Board shall bo capable of sitting and voting in the 
House of Commons. 

(p) Ibid., s. 7 (1). 

(q) Ibid., s. 7 (2). For the provisions as to authentication of tho seal and for 
tho reception in evidence of documents duly authenticated, see s. 7 (2), (3), (4). 

(r) The style is recognised by the Interpretation Act, 1889 (62 & 63 Viot. 

o. 63), s. 12 (11). The Poatmaater-Oenoral takoa the oath of allegiance and 
offloial oath (Promissory Oaths Act, 1868 (31 & 32 Viet, c. 72), s. 6), and 
subscribes the declaration contained in the Schedule to the Post Office (Manage- 
ment) Act, 1837 (7 Will. 4 & 1 Viet. o. 33), s. 10. p 

(e) Post Office (Management) Act, 1837 (7 Will. 4 & 1 Viet. c. 33), s. 2; 
Post Office Act, 1908 (8 Edw. 7, c. 48). s. 33 (1). 

(<) For the right to sit and voto in tho House of Commons, see the Post Office 
(Postmaeter-QeneraUAot, 1866 (29 & 30 Viot. c. 66) ; see also the Representation 
of the People Act, 18E7 (30 & 31 Viet. o. 102), s. 62, and Schod. H ; Representa- 
tion of the People (Scotland) Act, 1868 (81 & 32 Viet. o. 48), s. 61, and Sohed. 
H ; Representation of the People (Ireland) Aot, 1868 (31 & 32 Viet. o. 49), 
e. 11, and Sched. E. For his functions generally, and suits by and against him, 
see titles Post Office : Telegraphs and Telephones. 

- (a) Post Office (Duties) Act, 1840 (3 & 4 Viet. c. 96), s. 07 ; Post Offico Act, 
1908 (8 Edw. 7, o. 48), s. 33 (2). When the Aot of 1908 oomes into operation 
on May 1st, 1909, a great number of tho earlier Acts will be repealed. The 
Postmaster-General is not incorporated for all purposes connected with his official 
work [Bainbridge v. Postmaster-General, [1906] 1KB, 178, at p. 192, Q. A.). 

(6) Post Office (Land) Aot, 1881 (44 & 46 Viet. c. 20), & 3 (incorporating the 
Lands Clauses Acts) ; Post Office (Sites) Act, 1886 (48 & 49 Viot. o. 46) ; Post 
Office Aot, 1908 (8 Edw. 7, o. 48), as. 46, 46. 

(e) Post Office Lands Act, 1663 (26 & 27 Viet. o. 43) ; Post Office Act, 1908 
(8 Edw. 7, o. 48), s. 47. 
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sot. >* person dealing with him in respect of land, or rights in or over 

The Depart- land, either as vendor, lessor, purchaser, lessee or otherwise, is not 
ments of bound or entitled to inquire whether such consent has been given 
State. or w heiher such dealing has in fact been authorised by any Post 
Office Act (d). 

Contracts. 193. Upon the appointment of a person as PostmaBter-General 
the benefit of all contracts, bonds, securities, and things in action, 
which shall have been vested in his predecessor in office, are 
transferred to and vested in the Postmaster-General in the eame 
manner as if his name had been inserted in all such contracts, 
bonds and securities (e). 

Privileges. 194. The Postmaster-General (and any officer of the Post Office) 
is exempt from serving as a mayor or sheriff, or in any ecclesiastical 
or corporate or parochial or other public office or employment, or 
on a jury or inquest, or in the militia (/). 

Sub-Sect. 17 .— The Officer a of the Household* 

The Roys! 195. The various offices connected with the royal household, 

Household, which were originally of an hereditary nature, and descendible in 

certain families, have long ceased to be such (g) ; and, except with 
regard to the forms and ceremonies observed at the coronation of 
the Sovereign, when the privileges of some of the ancient hereditary 
officers are still exercisable subject to allowance by the Court of 
Claims (h), the duties and functions connected therewith are now 
performed by persons appointed for that purpose by the Sovereign, 
and selected for the most part, as to the principal offices, from 
amongst the members of the party in power, either in the Lords or 
Commons (i). Moreover, it is generally recognised as the constitu- 
tional practice (k) that the principal officers of the household should 
be included in the political arrangements made on a change of 
administration, and retire from office with the party to which they 
owe their appointment ( l ), the offices (when filled) to which this rule 


(d) Post Office Act, 1891 (54 & 55 Viet. o. 40), s. 6 ; Post Office Act, 1908 
(8 Edw. 7, o. 48), s. 47 (3). 

(e) Post Office Lands Act, 1863 (26 & 27 Viet c. 43), a. 6 ; Post Offioe Act, 


I (8 Edw. 7, c. 48), s. 33. 

(/) Post Office (Management) Act, 1837 (7 Will. 4 & 1 Viet. c. 33), a. 12; 
Post Office Act, 1908 (8 Edw. 7, o. 48), a. 43. These exemptions apply to 
Scotland (Post Office Act, 1891 (54 & 55 Yict o. 46), a , 9). 

(V) The officers of the household originally formed the first circle round the 
Grown, and in them is to be found toe first elements of a ; ‘ministry of State (eoe 
Stubbs, Constitutional History, YoL I., 843). The principal officers m toe Norman 
households appear to have been toe treasurer, chamberlain, steward, butler, con- 
stable, and marshal, and these eventually became hereditary {e.g. the oonstable, 
steward, chamberlain and butler, temp. Henry II. ; see ibid.. 344, 345, 353, 354), 
whilst as to certain of them duplicate offloee were created for State or ministerial 
purposes (e.g. the treasurer, ibid., 355). Certain of the latter now only appear 
at toe coronation ceremonies : see Vol. VL, pp. 327 et eeg. 

(A) See Yol. VI., pp. 828 et aea. 

(i) The principal officers are for the most part peers or members of the House 
of Gammons (Todd, Parliamentary Government in England, Yol. IL, 723). 

(A) This usage appears to have become reoognised from the reign of 
George HI. (see Todd, supra, Yol. I., 188, 189). 

[1) See Yol. VI., pp. 327 et teq., as to offioes connected with toe coronation. 
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applies being, it is said, as follows (m): the Lord Steward; the Lord Raor.a. 
Chamberlain ; the Vice-Chamberlain ; the Master of the Horse ; the The pip&rt. 
Treasurer of the Household ; the Comptroller of the Household ; the msftjtf of 
Captain of the Corps of Gentlemen-at-Arms ; the Captain of the State * 
Corps of Yeomen of the Guard ; the Master of the Buokhounds ; the 
Chief Equeriy or Groom-in- Waiting ; the Clerk Marshal ; and the 
Lords-in-Waiting. 

196. In the case of a queen regnant, the practice generally MUiresi of 
accepted as constitutional appears to be that, in addition to the tbe Robes - 
above officers, the Mistress of the Bobos and the Ladies of the Bed- 
chamber should be included in the political arrangements made on 

a change of administration, whero such offices are held by ladies 
connected with outgoing ministers, but not where they are hold 
by ladies without any pronounced political connection (n). This 
rule, however, does not appear to have been always strictly 
enforced (o). 

197. The duties of the various officers are mainly connected 
with the interior arrangements immediately connected with the 
royal household, or the forms and ceremonies observed at court 
functions ( p ). The Lord Chamberlain, however, exercises important Lon! 
powers with regard to the licensing of theatres in and about Chamberlain 
London and places where the Sovereign occasionally resides* (q) t 


(m) Todd, Parliamentary Government in England, Vol. II., 163, 161. 

(n) Difficulties arose as to the change of household officers by the Prince 
Regent on the attempted formation of a ministry by Lord Moira in 1812, though 
the constitutional principle appears to have boon recognised both by the Prince 
Regent and in Parliament, where it was stated that a change in the particular 
circumstances was not deemed advisablo (see Parliamentary Debates, 2nd 
ser., Vol. XXIII, 433). The bed-chamber question m 1839 led to Sir R. Peers 
abandonment of the task of forming a ministry, the Queen having declined to 
comply with his request for a change of the ladies of the household (see 
Parliamentary Debates, 3rd ser., Vol. XLV1I., 983, 985, 087). A minute drawn 
up by the Melbourne ministry expressed the view that “ it is reasonable for tho 


constitutional support of the Crown which aro required to enable it to aot use- 
fully to the public service, that the great officers of the court and situations in 
tho royal household held by members of Parliament should be iucluded in tho 
political arrangements mode on a change of administration, hut that a similar 
principle should not bo applied to the offices held by ladies of llor Majesty’s 
household” (Parliamentary Debates, 3rd ser., Vol. XLVTI., 1001). Two years 
later, when Sir R. Peel was again called to office, tho principle affirmed by 
him appears to have boon accepted as constitutional by tho Queen. 

(o) See Anson, Law and Custom of the Constitution, 3rd od., Vol. II., 125, 
citing Gladstone, Gleanings of Past Tears, Vol. I., 40. 

(p) As to tho household offices generally, soo Dodd’s Manual of Dignities; 
Murray’s Handbook. 

{q) Theatres Aet, 1843 (6 & 7 Viet. c. 68), as. 2, 3. His jurisdiction for 
linmuring theatres is exclusive as to all theatres (not being theatres authorised 
by letters patent) within the parliamentary boundaries of the cities of Loudon 
and Westminster, and of the boroughs of .Finsbury and Marylebone, the Tower 
Hamlets, Lambeth, Southwark, New Windsor (Berks), and Brighffielmstono 
(Sussex). In other places where the Sovereign occasionally resides licences may 
be granted by the justices subject to certain restrictions during the residence 
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ssot. s. and as to the allowance or disallowance of every new stage play, 
The Depart- prologue, or epilogue, and of every new act, scene, or part, to 
mentsof be added to an old stage play, prologue, or epilogue, intended 
State. to bo produced and acted for hire at any theatre in Great 

Britain (r). 


Part VII.— The Hereditary and Private 
Revenues of the Crown. 


Sect. 1. — Li General, 


Hereditary 
revenues of 
the Crown. 


SuiuSeot. 1 . — Sources of the Hereditary Revenue . 

198. The hereditary revenues of the Crown are derived princi- 
pally from such lands as are or may become vosted in the Sovereign 
in his body politic in ri D ht of the Crown ; and they have, in general, 
been rendered inalienable except in accordance with statutory 
provisions (a). 

In addition to these there are the revenues dorived from the various 
prerogative rights and privileges relating to property enjoyed 
by the Crown. Such aro tho right to bona vacantia, including 
waifs, wrecks, eBtrays, and treasure trove ; the prerogative rights 
relating to royal mines, fisheries, royal fish and swans ; the 
revenues derived from droits of the Admiralty, end from the courts 
of justice, and from fines, recognisances, legal fees, and for- 
feitures (/>), and formerly deodands (c), and from prerogatives 
connected with the Church, such as the temporalities of bishoprics 
during vacancy, corodies, first-fruits, and tenths ( d ). 


Revenue 199. Certain revenues derived from taxa Ion, which were formerly 

settled upon the Crown by statute, have Leen surrendered to the 
taxation/ 0 ** 1 natura in the manner presently to be mentioned (e), and are now 
either paid into the Consolidated Fund to form part of the publio 
revenue, or the Acts by which they were conferred have been 
repealed, with a saving of the rights of the Crown. These are the 
revenues derived from the Post Office, which are now paid into the 


(r) Theatres Act, 1843 (0 & 7 Viet. c. 68), ss. 12—15; and seo generally 
titlo Tjieathes. 

(а) Under the Crown Lands Act, 1702 (1 Ann. c. 1; stat. 1, o. 7, Huff.); 
and boo p. 147, post. 

(б) As to Admiralty droits, .sec title Admiralty, Yol. X., 70, 77. Finos etc. 
were formerly ohargcable with certuin judicial salarios, but urn now paid into 
the Consolidated Fund with the rest of the hereditary revenues. 

(c) Deodands were such personal chattels os caused the death of a person by 
misadventure, and were forfeited to the Crown if death occurred within a year 
and a day (see Bao. Abr. tit. Deodand ; Foxley’s Case (1601), 5 Co. Hop. 109 a, at 
110 b). They were abolished as from 1st September, 1840, by statute 9 & 10 
Viot. o. 62. 

(d) As to temporalities of bishoprics, corodies, first-fruits, and tenths, see 
Vol. VI., pp. 392 et seq., and title Ecclesiastical Law. 

(e) See p. 109, post. 
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Consolidated Fund (/) ; the hereditary excise on beer, eld, and 
cider, which is no longer chargeablo ; certain duties dorivod from 
wine licences ( g ) ; and the 4 per cent., or West India, duties, now 
repealed (7i). 

Sub-Sect. 2. — Surrender of the Hereditary Revenue. 

200 . Since the accession of George III. (i) it has been customary 
for each succeeding Sovereign to surrender the hereditary revenues 
to the nation for the term of his life O'), in return for a fixed annual 
income, known as the Civil List (A). As a result of the various 
surrenders, which are cumulative in effect, the produce of all the 
horeditary revenues in England, Scotland, and Ireland (including 
the revenues derived from the Osborne Estate (Z), hut excepting 


(/) Tho Post Office revenues wore sottlcd upon the Crown by statuto in 1685 
(1 Jao. 2, o. 12), a portion boing divorted to publio usos in 1787 (27 Geo. 3, 
c. 13, a. 48). These Acts were repealed by tho Statute Law Revision Aots, 1863 
} & 27 Vioh c. 125) and 1871 [34 &35 Viet. o. 116), respectively, the latter Aot, 

S s. 1, expressly saving the rights of tho Crown. The terms of the saving 
uso are similar to thoso sot out in note (y), infra. 

(y) The hereditary excise irid a duty on wine licences were settled upon the 
Crown in 1G60 for over i > lieu of the revenuos arising from the military 
tenures, and from the righ s of pro-omption and purveyance, which were 
abolished by the samo Act (12 Car. 2, c. 24, ss. 15—27). The hereditary axciso 
was suspended by tho Civil List Act, 1837 (1 & 2 Viet. o. 2, s. 7), with a saving 
of the rights of the Sovereign’s successors. The Civil List Act, 1001 (1 Edw. 7, 
t*. 4), s. 9 (3), directs that it .shall ceaso to be chargeable (see noto (o), p. 110, 
post). Tho hereditary dutios on wino liconces were abolished in 1757, and a 
sum of £7,002 dorived from stamp duties on tho new wino licences settled upon 
the Crown instead (statuto 30 Geo. 2, o. 19, ss. 7, 13). This sum of £7,002 was 
directed to bo paid into tho publio revenue by the statute 1 Geo. 3, o. 1, s. 3. 
The two latter Aots have been repealed by the Statute Law Revision Acts, 1870 
and 1867 (33 & 34 Viet. c. 69, s. 1 ; 30 & 31 Viet. c. 69, s. 1), but the repecds ore 
not to affect any right to any horeditary revenues of the Crown or any ohargos 
thereupon, or prevent tho ropouled enactment from being enforced for the 
collection of any such revenues or otherwise in rolation thereto. 

(A) Some importance still attaches to the history of these revenues owing to 
the legal possibility of resumption of tho horeditary rovonues by the Crown, 
in which case tho nation would presumably be bound to make an equivalent 
[compensation to the Crown thorofor. 

‘ (*) See the statute 1 Goo. 3, o. 1. After 1688, and before the reign of 
George III., tho hereditary revenues were settled upon the Crown by statute, 
but tho principlo of contribution to the national expenditure was preserved by 
the Aots. Seo tho preambles to the Crown Lands Act, 1702 (1 Ann. o. 1 ; 1 Ann., 
stat. 1, o. 7, Ruff.), and the statutes 1 Geo. 1, stat. 1, o. 1 ; 1 Goo. 2, 
Btot. 2, o. 1. 

0) Now for the life of His present Majesty and six months after (see p. 271, 

(fcj Bo called beoause the salaries of the Lord Chancellor, judges, and of the 
civil service were originally charged upon it (see the statute 1 Geo. 3, o. 1, 
s. 6). 

(I) Under the will of the late Queen Victoria this estate passed to His present 
Majesty for life, with remainder to the Prinoe of Wales for life and various 
remainders over. As a memorial to the late Queen and on the occasion of His 
present Majesty’s coronation, however, the estate, as described in plans 
deposited with tne Clerk of Parliaments and the Clerk of the House of Common b, 
was directed by statuto to be vested in the Crown in right of the Crown, and to 
cease to be part of the private estates of the Sovereign. S. 1 of the Civil List 
Act, 1901 (1 Edw. 7, o. 4), is to apply thereto (Osborne Estate Aot, 1902 
,(2 Edw. 7, o. 37), preamble, s. 1 ; and see p. 190, poet). 


m 
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6ict. i. those derived from the Daehies of Lancaster and Cornwall and 
In general, the Principality of Scotland (m) ), and the produce of the small 
branches of the hereditary revenue (n), and of the casual revenue 
arising from any droitB of Admiralty or of the Crown, together with 
tho surplus revenues of Gibraltar or any other possession of the 
Crown out of the United Kingdom, and all casual revenues at home 
and abroad, are to be paid into the Exchequer and form part of the 
Consolidated Fund during the present reign and six months there- 
after (o). In return for this surrender, in addition to the allow- 
ances made to certain members of the Iioyal Family, His Majesty 
receives a fixed annual income, still known as the Civil List, 
though now cleared of all charges for the Civil Service and other public 
expenses, which are thrown diroctly on tho Consolidated Fund (p). 

(m) Tho rovenues of tho Duchios of Lancaster and Cornwall wore expressly 
©xcludod from tho original surrender by Goorco IH. (oce note (o), tfj/ra), and 
have boon since retained by tho Crown. Tho rovonuos of tho Duchy of 
Cornwall belong to tho heir apparent when such a person exists, as do also 
those of tho Principality < f Scotland. As to these, eeo pp. 238, 270, poet, A 
surrender of the rovonuos of Lancaster was suggested in 1830, but was success- 
fully resisted by William IV. Tho question of the nation's right to tho 
rovonuos of tho Duchios of Lancaster and Cornwall was again raised on the 
introduction of the Civil List Bill in tho House of Lords m 1837 (see Parlia- 
mentary Debates, 3rd ser., Vol. XXXIX., per Lord Brougham, pp. 1356 — 1365, 
where ho insists on the right of the nation to these revenues. As to the legal 
title to the Duchies generally (from which it follows, it is submitted, that Lord 
Brougham’s view could not be upheld, see pp. 217, 238, post). The revenues of 
the former county palatine of Durham fas to which see pp. 114, 216, post), iu so 
far as they are revested in the Crown (see ibid.), have become merged in the 
rest of the hereditary revenues, and are therefore included in the surrender. 

(») As to these, see pp. 209 et seg., post. 

(o) Civil List Act, 1001 (1 Edw. 7, o. 4), s. 1. This is offected by reference to 
the surrender mado by Queen Victoria under tho Civil List Aot, 1837 (l & 2 Viet. 

o. 2), which, with the previous Civil List Acts, is cumulative in effect, tho 
sequence of the various surrenders being as follows : George HL surrendered 
the land revenues of the Crown in England, then worth some £89,000 per annum 
(those of the Duchies of Lancaster and Cornwall being expressly excepted), 
the hereditary revenues derived from tho Post Office (see note (/), p. 109, ante), 
together with the hereditary excise duties on beer, ale, and cider (see note (a), 

p. 109, ante), the annuity of £7,002 settled upon tho Crown by statute (see ibid), 
and tho small branches of the hereditary revenue, in return for an annuity 
of £800,000 per annum, upon which wore charged the salaries of - tho 
judges and civil service, certain pensions, and other public expenses (statute 
1 Geo. 3, o. 1). The hereditary revenues of Ireland were surrendered by an 
Act of the Irish Parliament later in tho same reign (32 Geo. 3, o. 1). A 
similar arrangement was continued by George IV. (see the statutes 1 Geo. 4, e. 1 ; 
1 & 2 Geo. 4, o. 31) and by William fv., who surrendered, in addition, the here- 
ditary revenues of Scotland (except those of the Principality) and the 4 per cent., 
or West India, dutiee y .since repealed. This surrender included the whole of the 
hereditary revenues exoept .those mentioned above (statute 1 Will. 4, e. 25). 
A similar arrangement was made by Queen Victoria, who reoeived a fixed 
income of £385,000 ; the hereditary excise duties on beer, ale, and eider 
being suspended, with a saving of the rights of successors, the last item of public 
expenditure formerly charged on the Civil List, namely, £10.000 per annum 
for secret service money, wing thrown npon the Consolidated Fund (Civil List 
Act, 1837 (1 & 2 Viet. o. 2) ). Under the (Evil List Act, 1901 (1 Edw. 7, o. 4), 
the hereditary excise duties cease to he chargeable, and the annual sums 
payable to His Majesty and other members of the Boyal Family are free of all 
charges for publio government or pensions (see pp. 271 d wy., poet). 

( P) See note (o), supra. 
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The hereditary revenues so surrendered are legally liable tt Sscrr. 1 
resumption by the Sovereign succeeding on the demise of His In Geocntf. 
present Majesty, but in such an event they would presumably be 
liable to contribution towards the expenses of publio government (9); of aurra^ed 
and the surrender having become customary since 1760 , resump- revenues, 
tion by the Crown may be said to be beyond the possibility of 
contemplation in practice (r). 

Sub-Sect. 3 . — Sources of the Private Revenue, 

201* The revenues which the Crown enjoys for the upkeep of Sources of 
the royal household, or for the Sovereign's private enjoyment, are 
derived from (1) the annual income, known as the Civil List, 
granted by Parliament out of the publio funds in the manner 
previously stated (s). This is apportioned to meet the various 
heads of the expenditure required for the maintenance of the 
royal household, the privy purse, and of certain members of the 
Boyal Family (a); (2) the revenues of the Duchy of Cornwall (when 
not vested in the Prince of Wales) and the Duchy of Lancaster, and 
of the Principality of Scotland (when not vested in the Prince of 
Wales), which, though of a hereditary nature and descendible with 
the Crown, have escaped the operation of the various Civil List Acts 
and consequent surrender (b); and (8) the revenues derived from 
such estates as the Sovereign enjoys in his body natural as distinct 
from his body politic, of which, not being subject to any hereditary 
rights, he may dispose freely, although the manner in which 
such estates may be dealt with is regulated to a large extent by 
statute (c). 

Scot. 2. — Surrendered Revenues arising from Crown Lands. 

Sub-Sect. 1.— General Nature of Crown Rights. 

(1) Lands enjoyed in Right of the Crown. 

202. The lands which the Sovereign enjoys in his body politic Crown land*, 
in right of tho Crown comprise the remaining demesne lands (d) 
which were acquired at the original distribution of landed property, 
or which came to the Crown afterwards by forfeiture or other 
means (e) ; the lands and rights relating to land which are enjoyed 

(q) Seo tho references in note ( 0 ), p. 110, ante, and note (r), infra, 

(r) Aooording to Spencer Walpole, " a surrender of this kind once mndo is 
virtually irrevocable” (Walpole’s History of England, ed. 18S0, Vol. III., 395). 

Freeman states the principle of surrender as being now governed by “ a custom 
strong as law ” (Freeman, Growth of the English Constitution, ed. 1873, p. 140). 

See also the debate on the Civil List Act, 1837 (1 & 2 Viet. 0 . 2) (Parliamentary 
Debates, 3rd ser., Vol. XXXIX., pp. 180, 181, 1366 — 13G5). 

9 ) Seepp. 109, 110, ante. 

a) See pp. 271 et teg., post . 

b) See note (»»), p. 110, ants, as to the right of the Crown to these revenues. 

cj See pp. 273 et seg., poet. 

a) Before tho passing of tho Crown Lands Act, 1702 (1 Ann. 0 . U stat. 1, 

7, Buff.), by which the alienation of Grown land was restrained, the land 
revenues of the Crown hod boon greatly impoverished bv numerous grants to 
subjects, especially under William ILL (see 1 BL Com., 14th ed., 230). 

( 0 ) Demesne lands arc so defined by Blockstone (see 1 Bl. Com., 14th ed., 280). 
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Sect. 9. by virtue of the prerogative, such as foreshore, lands formed by 
Surrendered alluvion or left bare by diluvion, and royal mines, as also the lands 
Revenues and rights which are acquired by virtue of the prerogatives of 
arising from escheat and forfeiture (J ). To these must also be added, it seems, 
Lands suc ^ * ee B ^ m P^ e lands enjoyed by the Sovereign in his body natural 
" ana • as remain undisposed of by grant, will, or otherwise under the 
Crown Private Estates Acts ( g ). 

(2) The Crown 1 e Right to the Foreshore, 

Foreshore. 203. The Crown is by prerogative right the primd facie owner of 
all lands covered by the narrow seas adjoining the coast, or by arms 
of the sea or public navigable rivers ( h ), and also of the foreshore, 
or land between high and low water mark (i), the right being 
limited landwards to the medium line of high tide between spring 
and neap tides ( k ). 

In Scotland the right to the soil extends, it seems, from the 
coast outwards to the three-mile limit (l). 

Public rights. 204. The right of the Crown in the soil is, however, subject to 
the jus publicum , or public right of navigation and of fishing in the 
Bea(?/i), and rights ancillary thereto (?i), as also to the right of 

(/) As to Crown rights to foreshore, soe iiifra; as to alluvion anil diluvion, 
p. 1 10, poet ; as to royal mines, ibid. As to escheat, soe titles Crown Practice ; 
Real Property and Chattels Real. As to forfeiture, soo titles Criminal 
Law and Procedure ; Real Property and Chattels Real. 

(a) Crown Private Estato Act, 1800 (39 & 40 Geo. 3, c. 88), s. 5; Crown 
Private Estates Act, 1802 (26 & 2G Viet. o. 37), s. 7. See also pp. 273 et set}., 
post. 

(h) Halo, De Jure Maris, Hargrave, Law Tracts, p. 10; Bac. Abr. tit. 
Prerogative, B, 3; and see Bulstrode v. Hall (1603), 1 Sid. 148. A “navigable 
creek or arm of the sea ” in the logal sense mi st bo affected by the ebb and 
flow of ordinary tides ( llchester (Hurl) v. Raishlei$ \ (1889), 61 L, T. 477). 

(0 Halo, De JuroMuris, Hargrave, Law Tracts, p. 14 ; Bac. Abr. tit. Preroga- 
tive, B, 3. The right is primaL fade in the Crown, and the burden of proof to 
the contrary is on a claimant {A.-O. v. Richards (1795), 2 Anafc. 003). As to 
mines under the foreshore, see p. 118, poet. 

(k) A.-O. v. Chambers (1854), 4 Do G. M. & G. 206 ; Philpot v. Bath (1904), 
21 £ L. R. 634, O. A. 

(Z) Lord Advocate v. Wcmi/na, [1900] A. O. 48, H. It., per Lord Watson, at 
p. 66. Tho saino principlo would, probably, bo applicable to other British ^nitory. 
Quaere whether a valid grant of such soil can bo made {ibid.). 

(m) Halo, Do Juro Moris, Hargrave, Law Tracts, pp. 10, 17; A.-O. v. 
Parmeter (1811), 10 Prico, 378 ; 'affirmed H. L. (1813), ibid., 412. 

(n) Brinckman v. Mailcy , [1904] 2 Oh. 313, O. A.; Fitzhardinge {Lord) v. 
Purcell, [1908] 2 Ch. 139, per Parker, J., at pp. 166, 167. There is no common 
law right of bathing ’from tho foreshore {Blundell v. Catterall (1821), 6 B. & Aid. 
268 ; Brinckman v. Motley, .supra), or of holding meetings on or passing over 
the foreshore when dry, except for purposes connected with navigation or 
fishing {Llandudno Urban Council v. Woods, [1899] 2 Ch. 705; Brinckman v. 
Motley , supra). The public have no general right of shooting over the foreshore 
{Fitzhardinge {Lord) v. Purcell, supra), and the right to shoot wild duck (or, 
perhaps, other birds or animals) on the foreshore, being in the nature of a profit 
4 prendre, cannot be oluimed by custom (ibid.). A custom to fix moorings on 
tho foreshore is good {A.-O, v. Wiiyht, [1897] 2 Q. B. 318, O. A.), or to spread 
nets upon land above high-water mark {Mercer v. Denne, [1905] 2 Oh. 638, 0. A. ; 
see also the White Herring 'Fisheries Act, 1771 (erroneously printed 1871 in 
the Short Titles Aot, 1896 (59 & 60 Viet. o. 14}) (11 Geo. 3, o. 31}, s. 11}. But 
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owners of adjoining land to have access to the sea at all times for 8m. 9. 
purposes of navigation (o). Surrendered 

205. The right of the Crown to the soil covered by arms of the aHatwg {fom 
sea and navigable rivers, or to the foreshore, may become vested in Crown 
a subject by grant or prescription (p), but the grantee can only Lands, 
take subject to the rights of the public (q), the grant being void r j ^7^L 0|| 
where it is detrimental to such rights (r). p 


206. In order to protect the Crown’s interests, one month’s Protection of 
notice must be given to the Board of Trade, and also, as to land Crown rights 
in the Duchies of Lancaster or Cornwall, to the proper officers of the 
Duchies, and in all other cases also to the Commissioners of Woods, 

upon an application for registration of title to property which com- 
prises land below high-water mark at ordinary spring tides ; and 
in the case of rogistration otherwise than with a possessory title 
the registrar may not register the land until he is satisfied that the 
notice has been given (a). 

207. Foreshore in tl e Duchy of Cornwall belongs primd facie Duchy of 
to the Prince of Wales, by virtue of the parliamentary grant to the Co™"* 11 * 
Black Prince, and then fore cannot be alienated without statutory 
authority (f). Enjoyment by the owner of an adjoining manor 


the Ifittor right by statute, and, senible , by custom, ceases when the ground is 
iuclosed (Campbeltown Shipbuilding Co. v. Robertson (1898), 35 Sc. L. It. 722). 
Permitting the publio to wander on tho sand of the foreshore does not imply 
dedication to tho public ( Brinckman v. Matley, [1904] 2 Ch. 313, 0. A.). Aa 
to rights relating to tho foreshore generally, see titlo Waters ^nd Wateb- 
C0URSE8. 


pinger v. Sheehan, [190(J] 1 I. E. 519. 

(p) Hale, I)e Jure Maris, Hargrave, Law Tracts, pp. 10, 17; Bao. Abr. 
tit. Prerogative, 13, 3; Re. Walton -cum-Trimley Manor, Rx parte Tomline (1873), 
28 L. T. 12; Beaufort (Duke) v. Swansea Corporation (1849), 3 Exch. 413. As 

hip aa ovidence that the foreshore passed 


to tho admissibility of acts of ownership i 
under the grant of an adjoining manor or land, though not expressly mentioned, 
see Vandeleur v. Glynn, [1905] 1 1. E. 483, 609, 0. A. ; affinnod obA.-G. for Ireland 
v. Vandeleur, [1907] A. 0. 369 (building quay on foreshore and taking tolls) ; see 
also Vol. VI., p. 484. In ScraUon v. Brown (1826), 4 IS. & 0. 485, a grunt of 
“ sea grounds, shores, and oyster layings ” was hold to pass tho foroshoro. Acts 
by a third party, such as placing piles upon tho foreshore, may support uu.eose. 
ment, hut are not sufficient to displace tno titlo of tho Crown's granteo (Pliilpot 
v. Bath (1904), 21 T. L. E. 634, 0. A.). Tho ownership of a sevoral fishery over 
the foreshore raises tho presumption that the soil of the foreshore belongs to 
the owner of the fishery (A.-G. v. Emerson, [1891] A. 0. 6-19). 

(a) As to grants of foroshoro, see A.-G. v. Burridge (1822), 10 Price, 350; 
A.-G. V. Parmeter (1811), 10 Price, 378 ; affirmed II. L. (1813), ibid. 412; as to 
grants of the soil in creeks and navigable rivers, Colchestt r Corporation v. Brooke 
(1846), 7 Q. B. 339; Gann v. WhitstaUe (Free Fishers ) (1863), 11 H. L. Cast 
192. As to erections between high and low water mark in tidal rivers con- 
stituting a nuisance to the publio, see A.-G. v. Johnson (1819), 2 Wils. (on.) 
87 ; ana practically the same cose, R. v. Grosvenor (Lord) (1819), 2 Stark. 611. 
See also title Watehs and Watehcoubses. 

A.-G. v. Parmeter , supra. 


(sj Land Transfer Acts, 1875 (38 & 39 Viet. o. 87), h. 66, and 1697 (60 & 61 
Viet o. 65), s. 18, Schod. I. See also p. 177, P 0 * 1 As to registration**!* Ireland, 
see tho Local Registration of Title (Irolaud) Act, 1891 (54 & 55 Viet. c. 66), s. 79. 

(0 Lopes v. Andrew (1826), 3 Man. & Ey. (s. b.) 329, note (a) ; see also Pen 
Corporation v. Holm (1877), 2 Ex. D. 328. As to the title so the Dadhy, 
p. 23.8. vnut 




114 


Constitutional Law. 


Baot. ft may, however, raise the presumption that it is vested in him by 
Surrendered parliamentary grant (a). The rights to the foreshore as between 
Revenues the Crown ana the Puke of Cornwall are now regulated by 
uMatton statute (b). 


Lands. 

County 
palatine of 
Durham. 


Transfer to 
the Crown. 


208. The prerogative rights relating to the foreshore in the 
county palatine of Durham wero formerly vested in the Bishop of 
Durham as incident to the franchise of the county palatine. These 
rights have since the 23rd July, 1858, become vested in the Crown 
as part of the hereditary possessions and land revenues of the 
Crown (c), subject to certain leases previously granted by the 
Bishop of Durham, and to certain exceptions (d). 

The rights so transferred included all the right, title, and interest 
of the Crown in right of the county palatine, and also all the estate, 
right, title, and interest whatsoever of or to which the Bishop of 
Durham or the Ecclosiastical Commissioners wero seised or entitled 


on the above date ( e ), either in right of or as part or parcel of 
the county palatine or see of Durham, or of any lordship, manor, 
or seignory, forming part of the possessions of the county palatine 
or see respectively, in and to the soil and freehold of the bods 
and shores of the sea below high-water mark, and &1bo (except &b 
mentioned below) in and to any inclosures, embankments, or encroach- 
ments made therefrom or thereupon respectively, within or adjacent 
to the county of Durham (/). 

The transfer also included Bimilar interests in and to any 
stocks, funds, securities, or moneys standing in the name of the 
Accountant-General of the Court of Chancery (g), representing the 
purchase-money or value of any part of tho beds and shores as 
above mentioned, subject to any dispositions of the interest of the 
see of Durham in such stocks etc. which had been lawfully made 
by the bishops of Durham prior to the 23rd July, 1858 (7a). 


Exceptions 209. The transfer did not apply to Holy Island, situate in 
£w th ° Islandshire, in tho county palatine, and did not transfer to or 
vest in the Crown the right or title of the Bishop of Durham, or 


((A Lopez v. Andrew (182G), 3 Man. & Ry. (k. b.) 320, note (a). 

(6) Cornwall Submarine Minos Act, 1858 (21 & 22 Viot. 0 . 109). Pot the 
provisions of tho Aot, soe pp. 258 et seq. 

(c) The jura regalia of the county, palatine wore previously vested in the 
Crown as a franchise separata from tho Crown by the Durham County Palatine 
Act, 1836 (6 & 7 Will. 4, 0 . 19), but the latter Act has been amended by the 
Durham County Palatine- Act, 1858 (21 & 22 Viet. 0 . 45), ss. 2, 5, and the rights 
are now vested in the .Crown in right of the Crown. As to the transference of 
palatine.rights generally, seo p. 210, post. 

(d) See the text infra. 

(e) As to the Bishop of Durham, also any right, title, or interest vested in 
- him at the passing of the Durham County Palatine Act, 1636 (21st June, 1836). 

(/) Durham County Palatine Act, 1858 (21 & 22 Yiot 0 . 15), 0 . 2. 11 County 
of Durham ” comprises the county of Durham and Sadberge, including the 
detached parts of Oraikshire, Bediiiigtonshire, Norhamshire, Allertonshire, and 
Islandshire, and all other places formerly within the jurisdiction of the Bishop 
■ of Durham in right of the county palatine (ibid., s. 1 ; Durham County Palatine 
Act 1886 (6 & rWiU. 4, 0 . 10), s. 7). 

<«> Now the Paymaster-General (see title Revenue). 

(a) Durham County Palatine Act, 1856 (21 & 22 Yiot. 0. 46), s. 2. 
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of the Ecclesiastical Commissioners, in or to any land reclaimed asor.a. 
from the flow of the tide in any navigable river or upon the shore Stntohdmd 
of the serf within the county of Durham, from which the said fteveWI 
Bishop had previously to the 21st June, 1836, actually received 
rent after the same had been reclaimed. All such reclaimed land 
is deemed to be parcel of the possessions formerly belonging to ""t* 
the see of Durham, and is now vested in the Ecclesiastical 
Commissioners (i). 

210. The transfer was made subject to any then existing leases Existing 
affecting the lands transferred (k). On the determination of any 

such lease which includes property belonging to the Crown ffl, such 
property is to become subject to the Acts regulating the manage- 
ment of Crown lands ; and the counterparts of all leases of any here- 
ditaments of which the whole rents were, by the Durham County 
Palatine Act, 1858, directed to be paid to the Commissioners of 
Woods, were directed to be delivered up to the Commissioners of 
Woods immediately after the 23rd July, 1858 ; and as to leases 
under which the whole or a portion of the rents and profits were 
directed to be paid to the Commissioners of Woods, counterparts 
were directed to be made in the office of the Ecclesiastical Com- 
missioners. The counterparts and copies to be so made and delivered 
to the Commissioners of Woods were directed to be enrolled in the 
office of Land Bevenue Records and Enrolments, and the. enrolment 
ib admissible as evidence of the lease (m). 

211. All rents, profits, and other moneys received by the Com- Application 
missioners of Woods (n) from, and the proceeds of any sales or 
dispositions made by them or either of them, of any part of the “ d pP0 
bed or shores of any navigable river so far as the tide flows, or of 

the shores of the sea below high-water mark, or of any inclosures, 
embankments, and encroachments made therefrom or thereupon 
respectively within the county of Durham, after deducting all costs, 
charges, and expenses in any wise incidental to the sale, manage- 
ment, or recovery of such property, are to be divided into moieties, 
of which one moiety is to be applied by the Commissioners of 
Woods as part of the hereditary revenues of the Crown (o), and 
the other moiety is to be paid by the Commissioners of Woods to 
the Ecclesiastical Commissioners, but the latter are not, on account 
of such apportionment, to have any right to interfere with the 
management or disposition of the property (a). 


(t) Durham County Palatine Act, 1858 (21 A 22 Yiot. o. 45), s. 2. 

(It) Ibid., as, 3, 4. Any rents thereunder ore paid to the Commissioners of 
Woods on behalf of the Crown. 

(I) Under the Durham County Palatine Act, 1858 (21 & 22 Yict. o. 45), or 
otherwise. 

, Durham County Palatine Aot, 1858 (21 & 22 Yiot. o. 45), s. 3. 

(n) Under the Durham County Palatine Aot, 1858 (21 A 22 Yiot. a 45), or 
otherwise. 

(o) In the manner directed by the Crown Lands Aot, 1829 (10 Gk$. 4, o. 50) ; 

see p. 127, post. ^ 

(a) Durham County Palatine Aot, 1858 (21 A 22 Yiot o. 45), s. 4. Such 
property is to be managed as part of the hereditary possessions of the Crown as 
' if no such provision as to apportionment had been made (ibid.). The Aot aim 
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(3) Land famed by Alluvion and Diluvion . 

212. Where land informed by alluvion, that is, by the casting up 
of earth or sand on the shore of the sea, the additional increment 
belongs to the Crown where the casting up of the oarth or sand 
takes place suddenly (6). But where new land is formed by small 
accretions, and the additions or increments are so gradual as to be 
inappreciable, these belong to the owner of the adjacent land (c), 
whether the accretions are due to natural or to artificial causes, 
provided in the latter case the user of the land be lawful (d). 

213. The Crown is also entitled to land suddenly left baro by 
diluvion, or the roilux or dereliction of the sea, or of a river as far 
as the sea flows (e), and to islands arising in the narrow seas or 
arms of the sea, and m rivers as far up as tho tide flows and 
reflows (/). But where the diluvion or dereliction takes place 
gradually, the land left bare belongs to the adjacent owner ( g ) ; 
and where the soil of the creek or river belongs to a subject by 
grant or prescription ( k ) new islands. formod therein or land left 
bare by diluvion belong to the latter (i). Nor is the Crown entitled, 
it seems, where the owner of land left bare, which was formerly 
covered, can recognise any portion which belonged to him (A), nor 
whore land is left bare, or now islands ariso, in rivers in which 
there is no tide, in both of which cases the land belongs to the 
riparian owner or owners (/). 

(4) Royal Mints . 

214. By prerogative right the Crown is ontitled to all mines of 
gold and silvor within the realm, whether such mines are situato in 
its own lands or in the lands of a subject (m). 


262 . 


contains a saving of tho rights of all persons, bodies politic and corporate eto. 
(other than in the coses providod for or intended to be provided for by the Act), 
enjoyed by thorn before the 23rd July, 1S5S, or which they could or might Lava 
onjoyod if tho Act had not been passed {ibid. , s. 6). 

(b) Hale, Be Jure Muris, Hargrave, Law Tracts, p. 14 ; 2 Bl. Com., 14th cd., 
>2. But aoo Avon. (1573), 3 Dyer, 326 b. 

(c) Hale, Bo Jure Marie), sup) a; BL Com., supra ; R. v. Yarborough {Lord) 
(182S), 2 lili. (n. s.) 147, H. L. ; Doe d. Seehhristo v. East India Co, (1656), 10 
Moo-P. C. 0. 140. 

(d) A.’O. v. Chambers (1859), 4 Be CL & J. 55. Whore the artificial causes are 
intended to produce the accretion, tho Crown would, it soems, bo entitled (and.), 

(#■) Hale, Be Juro Maris, supra ; 2 Boll. Abr. 169, pi. 11; and see Anon. 
(1573), supra; 2 Bl. Com., 14th ed„ 26S l. 

(/) TIale, Bo Jure Man's, supra, 17. 

(g) Bl. Com., supra . As to whother tho Crown oan grant lands under the so a 
which subsequently become dorelict, see A.-G. v. Turner (1676), 2 Mod. Bep. 106. 

(It) Tho soil of crooks and tidal rivers may be vested in a subjoct eitlior by 
charter or prescription, and- either in gross or as parcel of a manor (see 
Constable's Case (ld)l), 6 Co. Bop. 105 b, 107 a; Anon. (1573), supra . 

(?) Hale, Bo Juro Maris, Hargrave, Law Tracts, pp. 26, 36. 

(fe) Barrington's (Sir Francis ) Case (1610), 8 Co. Bep. 13C b ; but see A.-G. y. 
Ciuimbtrlame (1858), 4 X. & J. 292. 

(0 2 Boll. Abr. 170, pi. 15 ; 2 Bl. Com., 14th od., 261. As to the rights of 
riparian owners in suoh cases, see titles B£al Property and Chattels Beal; 
Waters and Watercourses. 

(m) Case of Mines (1568), 1 Plowd. 310, 315, 316, I3x. Oh. ; Boo. Abr. 
tit Prerogative, B, 8 ; 1 BL Com., 14th ed., 204. This prerogative is said to owe 
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This right, however, does not (since the year 1688 (n) ) 
extend to mines of copper, tin, iron, or lead, which are not to be 
adjudged, taken, or reputed 'to be royal mines although gold or 
silver maybe extracted therefrom (o) ; and British subjects (p), being 
owners or proprietors of any mine or mines within England, Wales, 
or the town of Berwick-upon-Tweed wherein any ore is or may 
be discovered, opened, found, or wrought, and in which there is 
copper, tin, iron, or lead, may hold, enjoy, and possess such mines 
ana ore, and dig and work the same, notwithstanding that they are 
pretended or claimed to be royal mines, any law, usage, or custom 
to the contrary notwithstanding (q). 

215. These provisions do not, however, extend to mines worked 
primarily for gold, where tho ore contains such a slight admixture 
of tho baser metals as to be valueless in itself for purposes of 
working (r) ; and the Crown or any person claiming under it may 
have the ore of any such mine or mines in any part of England, 
Wales, or the town of Berwick-upon-Tweed (other than tin ore in 
the counties of Devon and Cornwall) upon paying the proprietors 
of the mine (within thirty days after the ore is raised and laid upon 
the bank of tho mine and made clean and merchantable (a), and 
bofore it is removed), for all such ore made clean and merchantable, 
at the rate of £16 per ton for ore containing copper, £2 per ton 
for ore containing tin or iron, and £25 per ton for ore containing 
lead ( t ). In default of payment of such respective sums the owners 
or proprietors of tho mino may sell and dispose of the ore to their 
own use(u). 

But these provisions do not alter, determine, or make void the 
charters granted to the tinners of Devon and Cornwall by the 
Crown, or any of their liberties, privileges, or franchises, or the laws, 
customs, or constitutions of the stannaries of Devon or Cornwall (a). 

216. The Crown may grant the right to royal mines in tho 
form of a franchise ; but, unless expressly mentioned in the grant, 
royal mines will not pass (6). 


its origin to the King’s need of supplies for war and the coinage {Case of Mines, 
supra ; 1 Bl. Com., 14th ed., 294). Mines of gold and silver in the county palatine 
of Durham were revested in the Crown by tho Durham County Palatine Acte, 1636 
(fl & 7 Will. 4, c. 19) and 1868 (21 & 22 Viet. o. 46) (see p. 114, ante). As to 
mines generally, see title Mines, Minerals and Quarries. 

(») Before that year the right of the Crown at common law extondod to 
all mines of baser metal which contained any gold or silvor, irrespective of 
the proportionate value of the ores {Case of Mines (1666), 1 Plowd. 310, 316, 
336, 339, Ex. Ch. ; Bao. Abr. tit. Prerogative, B, 8). 

(o) Statute 1 WilL & Mar. (sees. 1, Ruff.), o. 30, s. 3. 

(jp) Including bodies politio or corporate, 
i g ) Statute 6 will. & Mar. o. 6, s. 1. 

(r) A.-G. y. Morgan, [1891] 1 Ch. 432, 0. A. A licence from the Crown if 
required in such cases {ibid.). 

fa) Statute 5 Will. & Mar. c. 6, s. 2 j A.-G. v. Morgan, supra. 

(<) Statute 5 Will. & Mar. c. C, s. 2, amended as to lead ore by tho Crown Pre* 
•minion of Lead Ore Act, 1816 (66 Geo. 3, c. 134), s. 1. 

(w) Ibid., s. 2. * 

fa) Ibid., b. 3. 

Oass of Mines, supra. A fl to when royal mines pass tinder a general grant, 
m Voh VI, p. 479. 
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217. As general owner of the foreshore (except in Cornwall fcH 
the Crown enjoys the right to mines thereunder, unless where 
granted away or otherwise alienated (d). This right extends in 
Scotland to all mines underlying the waters of the ocean, whether 
within the narrow seas or from the coast outward to the three-mile 
limit (e), and the same principle would, it seems, be applicable 
elsewhere in Great Qritam (/). The right to work such mines, in 
so far as it does not interfere with public rights of navigation or 
other public rights, may be granted by the Crown (g). 

218. The Crown by prerogative right is entitled to dig for salt- 
petre in the lands of a subject ( h ). But this right, being allowed 
to the Crown originally for the defence of the realm in connection 
with the making of gunpowder, cannot be granted away, demised, 
or transferred (t). 

The right is also subject to certain rules for the protection of the 
owner of the soil. Thus, the Crown may not dig in a man’s house, 
barn, or outhouse, or so as to weaken the walls, and the soil must 
be left as commodious as it was before. Nor can the Crown 
restrain the owner of the soil from digging for saltpetre himself (ft). 

Sub-Sect. 2. — Exemption of Crown Property from, Taxation . 

219. The Crown not being bound by any statute whereby 
any prerogative right, title, or interest belonging to it may be 
divested or abridged, unless expressly named ( l ) or bound by clear 
implication (m), property owned and occupied by the Crown is 
exempt from taxation unless rendered liable either by express 


(c) Where the foreshore belongs, primd facie , to the Duke of Cornwall (see 
p. 113, ante). As to the division of mining rights under the foreshore betwoen 
the Crown and the Duke of Cornwall, see p. 258, post. 

(d) As to the Crown's right to the foreshore generally, see p. 112, ante. The 
management of mines under the foreshore remains with the Commissioners of 
Woods (see Crown Lands Act, 1866 (20 & 30 Viet. o. 62), s. 21, and p. 143, 
poet). As to when coal mines under the foreshore pass under a grant of coal 
mines, see VoL VI., p. 479, note (o). Under a grant of “ mines ” simply, mines 
of gold and silver do not pass (see Vol. VI., p, 479, ante). 

Ce) Lord Advocate v. Wemyee , [1900] A. C. 48, H. L., per Lord Watson, at p. 66. 

(/) See the statutory provisions relating to mines under the foreshore in 
Cornwall, p. 258, post. 

(a) Lord Advocate v. Wemyee, eupra . The power to grant the soil itself seems 
doubtful (ibid.). 

(A) due of Saltpetre (1600), 12 Co. Eep. 12. 

f lbid. 13. 

Ibid. 12—14. 

Magdalen College Caee (1616), 11 Co. Rep. 66 b, 68 b, 74 h; R. v. Cook (1790), 
3 Term Rep. 619, 622 ; Boo. 4br. tit Prerogative, E, 6 ; Vin. Ate. tit Statutes, 
E, 10; 2 Hawk. P. C., o. 42, s. 3; Re Bonham, Boo parte Poetmaeter-Oeneral 
(1879), 10 Oh. D.‘ 696, 601 ; Perry v. Dames, £1891] 1 Ch. 668, 668, approved 
Wheaton v. Maple <9 Co,, £1893] 3 Ch. 48, C. A. As to exemption from a local 
publio Act see Lord Advocate v. Lang (1866), 6 Macph. (Ct. of Seas.) 84. As to 
the Metropolis Building Act, 1855 (18 « 19 Viet a 122), repealed by the London 
Building Aot, 1894 (57 A 68 Viot c. ocxiii.), see Jay v. Hammon (1857), 27 L. J. 
(v. c.) 25. See also generally title Statutes. 

(m) Homeey Urban District Council v. Eenndl, [1902] 2 KB. 73, 60 (the 
Orotrn is not hound by the Publio Health Act, 1876(38 A 39 Viet e. 66), s. 160). 
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mr<b or necessary implication (n). Moreover, an express exemption **»■ 3 
of particular classes of Crown property in a statute is not in. itself Surrendered 
sufficient to raise the implication that such property only is exempt, 
and that other property not falling within the exception is bound, rotiug ®wn 
such clauses being inserted merely ex majori eautetd (o). 

A general clause in an Act of Parliament saving the rights — 
of the Grown will not suffice, it seems, to preserve the rights of the 
Grown, if repugnant to the body * of the Act, at any rate when 
rights shared by the Grown in common with the public are con- 
cerned (p). Ana when rights of property vested in the Grown are 
in question, a saving clause would not, it is apprehended, be 
sufficient to preserve them, if repugnant to the body of the Act ( q ). 

This doctrine has, however, been doubted (r), and the question 
must, it seems, be governed by the particular circumstances and 
the exteiit of the repugnancy. 

220. Where the tax falls upon the occupier, as in the case of Property 
poor rates («), Crown property falls within the exemption where it is for 

occupied by the Crown, or by servants of the Crown for the purposes pJJJSea. 
of the Crown { t ), and also where it is occupied by bare trustees for 
public purposes, such as are required and created by the Govern- 
ment of the country, and, therefore, are to be deemed part of the 
use and service of the Crown (a) ; and in such cases the legal 
ownership may be vested in such trustees, and not in the Crowrr (b). 


(») Iloms&t/ Urban District Council v. llenndl , [1902] 2 K B. V3 t 80. 

(o) Ibid. 80, 81 ; Smithett v. Blythe (1830), 1 B. & Ad. 609; Weymouth 
Corporation v. Nugent (1866), 0 B. & S. 22. 

(p) Yarmouth Corporation v. Simmons (1878), 10 Ch. D. 618, 627, 628, where a 
general saving clause was held not to preserve a public right of way. A saving 
clause in a statute generally is void if repugnant to the body of the Act (Alton 
Woods' Case (1600), 1 Co. Hep. 40 b; see also A.-G. v. Great Eastern Bail. Co. 
(1873), L. XL 6 II. L. 367). Queers whether a general clause saving the rights 
of tho Grown refers to rights of property or in the nature of property only 
(Yarmouth Corporation v. Simmons, supra, per Fry, J., at p. 628). 

J Alton Woods' Case (1600), 1 Co. Rep. 80 b. 

Simpeon v. Scales (1801), 2 Bos. k P. 498, wr Hooks, J., at p. 499. In 
case a towing path forming part of the soil of a navigable nver was in 
question, and Hooke, J., expressed the opinion that, supposing the towing path 
could be considered as falling within tho words of tho Act, ne would still be 
inclined to bold that the right was saved by the exception in favour of the 
King,, who is the proteotor ox all these public rights. See also, generally, title 
Statutes. 

(») As to rates generally, see title Bates and Bating. 

(t) Mersey Docks and Harbour Board Trustees v. Cameron (1866), 11 II. L. 
Gas. 443, per Lord Cbanwobth, at p. 608. This principle exempts from 
rates royal palaces, offices of the Secretaries of State, the Post Office etc. 
(ibid.). See also Smith v. Birmingham Guardiane (1867), 7 E. & B. 483 (post- 
oiBee) ; Amherst (lord) v. Somers ( Lord) (1788), 2 Term Hep. 372 (stables 
rented by the colonel of a regiment under the authority of the Crown for 
purposes of the regiment); If. v. Stewart (1667), 8 B. & B. 360 (Admiralty^ 

(a) Mersey Docks and Harbour Board Trustees v. Cameron, supra, per Lard 
Westbubt, L.O., at p. 606. See also Pearson v. Holborn Union Assessment 
Committee, [1893] 1 Q. B. -389; Coomber v. Berks Justices (1888), 9 App. Cas. 
61, 76, 76 ; Amherst (Lord) v. Somers (Lord), supra . **■ 

(b) Pearson v. Hclbom Union Assessment Committee, supra ; Coomber v. Berks 
Justices, rugra; Amherst (Lord) v. Somers (Lord), supra . See also Perry v. Eamet, 



120 


Constitutional Law. 


Biot. 9. Thus, stables rented by the colonel of a regiment by order of the 
Surrendered Crown for the use of the regiment, and used exclusively for such 
Revenues purpose ( c ), and premises rented and occupied by the coinmanding 
arising from 0 ffi C or of a territorial battalion, and used as a storehouse for the 
Lurie service of the corps, and including portions used as a mess-room, 
JjaDfl8, ante-room, canteen etc. (d)> are not liable to rates, and assize courts 
or police stations vested in justices are not liable to income tax (e) ; 
and many other instances coulS be given (/). 

When liable. 221. But lands, tenements, and hereditaments of the Sovereign 
are expressly made liable to all rates and taxes imposed by the 
Commissioners of Sewers, where appointed by the Crown, or by the 
Crown on the recommendation of the Board of Agriculture and 
Fisheries, on tbe application of one tenth part of the proprietors of 
tbe area affected (g). 

Moreover, the above classes of property will not be exempt 
if the profits of the occupation are to be devoted Bimply to the 
benefit of the public apart from Government purposes (/*)■ Thus, 
property vested in trustees to create and improve docks and 
harbours (i), or premises occupied as a reformatory school under a 
statutory certificate (/c), and industrial schools (Z), are liable to poor 
rate. 

(c) Amherst (Lord) v. Somers (Lord) (1788), 2 Term Hop. 372. 

(d) Pearson v. Jlolbum Union Assessment Committee, [1893] 1 Q. B. 389. 
Storehouses acquired by the commanding officer of a volunteer corps for tho 
storage of arms etc. supplied at the public expense or by subscription, with 
the approval of tho lieutenant of tho county, wore also expressly exempted from 
all county, parochial, or other local rates and assessments (Volunteer Act, 1863 
(26 & 27 Viet. c. Go), s. 26, extended to tho Royal Naval Volunteer Reserve by tho 
Naval Forces Act, 1903 (3 Edw. 7, c. 6), s. 1 (2) (ii.)). 

(e) Comber v. Berks Justices (1883), 9 App. Cas. 61. 

(/) Lancashire Justices v. Stretford Overseers (1858), E. B. & E. 225 (occu- 

r tion by local police) ; Hodgson v. Carlisle Local Hoard of Health (1857), 8 E. 

B. 116 (assize courts and judges’ lodgings); R. v. Manchester Overseers 
(1854), 3 E. & B. 330 (county courts) ; R. v. Shepherd (1841) 1 Q. B. 170 (gaols). 

(</) Statutes 23 Hon. 8, c. 5; 3 & 4 Edw. 6, c. 8; Land Drainage Act, 1861 
(24 & 25 Viet. o. 133), ss. 4, 6; Board of Agriculture Act, 1889 (52 & 63 Viet, 
e. 30), s. 2 (1) (b), Sched. L, Fart II. By the statute 3 & 4 Edw. 6, o. 8, s. 2, 
ufi scot ana lot and sums of money rated and taxed by the commissioners of 
sowers appointed under the above Acts upon any lands, tenements, or heredita- 
ments of the Sovereign or his successors for any maimer of thing coir orning 
the articles of the commissioners are to bo gathered and levied by distress or 
otherwise in like manner and form as may be done in the case of any other 
person. Acquittances under tbe hand or hands of collectors appointed by the 
commissioners are to be.a sufficient discharge to the tenants or occupiors for the 
sums charged, os also a sufficient warrant to the receivers or other officers of 
the Grown for the allowance to such tenant or occupier for the same. See, 
generally, titles Public Health etc. ; Sewers and Drains. 

(h) Mersey Docks and Harbour Hoard Trustees v. Cameron (1866), U H. L. 
Cas. 443, per Lord Oranworth, at p. 507. 

(i) Ibid., overruling JR. v. Salter's Load Sluice Commissioners (1792), 4 Term 
Rep. 730, and JR. v. Liverpool (Inhabitants) (1827), 7 B. & 0. 61. See also Clyde 
Navigation Trustees v. Adamson (1665), 4 M&cq. 931, H. L. ; Leith Harbour and 
Dorks Commissioners v. Inspector of Poor (1866), L. R, 1 Sc. & Div. 17 ; Mersey 
Docks and Harbour Board v. Birkenhead Assessment Committee, [1901] A. O. 175. 

(A) Tunnidiffe v. Birkdale Overseers (1887), 19 Q. B. D. 280, per Day, J., 
•tp. 282; (1888), 20 Q. B. D. 450, O. A. 

Q) R. v. West Derby Overseers (1875), L. B. 10 Q. B. 283 ; but see per contra 
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Where Crown property is let to an ordinary tenant at a rent (m\ Bm > *• 
or assigned gratuitously to a subject who occupies it for his own Surrendered 
benefit with the permission of the Crown (n), the occupier is liable Rovenoe** 
to poor rate. ariMUg from 

Moreover, the exemption does not apply to such portions of 
the premises as are not reasonably necessary for the service 
of the Crown, if the occupiers are in occupation thereof other- 
wise than merely as servants of the Crown. Any such excoss is 
rateable (o), unless it is of a trifling nature, when it will, it seems, 
be disregarded (p). 

222. Where the tax falls upon the owner and not upon the When owner 
occupier the principle of exemption is the same (q), and applies 1,ab e * 
equally to a legal interest vested in, or a beneficial ownership by, the 

Crown (r). Thus, the commanding officer of a volunteer corps in 
whom property is vested for the military purposes of the corps is 
not liable for an amount apportioned in respect of the premises 
for renewing and paving (s). . 

223. Statutory private estates of the Crown are rendered Bubject Crown 
to taxation by statute (a). But private property of the Crown not Pjjjjjjj* 
oxpressly so bound is exempt from general statutory provisions, “ 
such property being affected at common law with tho incidents and 
privileges of the prerogative (6). 


Shepj/ard v. Bradford Overseers (180-1), 10 C. 23. (n. s.) 3G9 ; Tunnieliffe 
y. Birkdale Overseers (1887, 19 Q. 13. D. 280; (1888), 20 Q. 13. I). 100, 
0. A. 

(m) Mei'sey Docks and Ilarlonr Board Trustees v. Cameron (1803), 11 II. L. 
Con. 443, opinion of the majority of tho judges at p. 403. 

(n) Ibid., at p. 464; It. v. Poysonby [Lady) (1842), 3 Q. B. 14 (property 
forming port of an ancient palace, namely, Hampton Court, no longer need as 
a Crown residence) ; if. v. llurdis (1789), 3 Term Hop. 407 (lodging in a battery 
occupied by a gunner removable at pleasure). 

(o) Pearson v. Holborts Union Assessment Committee, [1803] 1 Q. B. 389, per 
Collins, J., at p. 306; It. v. Stewart (1857), 8 R & 13. 3G0; if. v. Fuller 
(1855), 8 23. & B. 365, n.; It. v. Uurdis , supra; It. y. Terrott, (1803), 3 East, 
506; li v. Ptmeonhy [Lady), supra; Uambicr y. Lydford Overseers (1854), 
3 23. & B. 316; Martin y. West Derby Assessment Committee (1883), 11 Q. B. 1>. 
145, O". A. ; Tunnieliffe v. Birkdale Overseers , supra. 

(p) B. y. Stewart, supra. 

lq) Coomber y. Berks [Justices) (1683), 9 App. Cos. 61, 75, 76. 

(r) Perry y. Sanies, [1891] 1 Ch. 658, 668, 669 ; Mersey Docks and JIarlour 
Board Trustees v. Cameron, supra, per Lord Cranwoktii, at p. 508. 

(s) Hornsey Urban District Council v. llenndl, [1902] 2 K. B. 73. As to tho 
maintenance of a foot pavement by the Crown under a looal Act, see Lord 
Advocate v. Lang (1866), 5 Macph. (Cfc. of Scss.) 81. But see nolo (g), p. 120, 
ante , as to ratos imposed by the Commissioners of Sewors undor the statutes 
23 Hen. 8, o. 5 ; 3 & 4 Edw. 6, c. 8. 

(a) Crown Private Estates Act, 1662 (25 & 26 Viet. c. 37), ss. 6, 9; and see 
p. 276, post. 

[b) Bee p. 273, ptfst. In Westover y. Perkins (1859), 2 E. & E. 67, awarriuge 
and horses belonging to the Queen used by a member of her household with her 
permission and driven by her coachman, but not upon her service, was held 
exempt from turnpike tolls, and the same principle would apply in an appropriate 
ease to other statutory impositions. 
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Sub-Sect. 3 .—Qeneral Management of Crown Lands. 

(1) The Department of Woods, Forests , and Land Revenue a. 

224. The Commissioners of His Majesty's Woods, Forests, and 
Land Revenues, to whom (with some exceptions) the general 
management of the land revenues of the Crown is intrusted, com- 
prise two permanent Commissioners who are appointed by royal 
warrant under the sign manual, and hold office during the pleasure 
of the Crown (c), together with the President of the Board of 
Agriculture and Fisheries, who since the 4th August, 1906, has 
become a Commissioner of Woods by virtue of his office ( d ). 

The permanent Commissioners are incapable of being elected 
or of voting as members of the House of Commons (e ) ; but the 
President of the Board of Agriculture and Fisheries is not subject to 
the same incapacity (/), and is usually a member of the Cabinet (g). 

226. Acts done by one of the Commissioners are, in the 
absence of express provision to the contrary, as valid and 
effectual as if done by all of them (h)\ and the Treasury may from 
time to time, by order under their hands, assign to each of the 
Commissioners the management or direction of or relating to any 


(e) Crown Lands Act, 1651 (14 A 15 Viot v 42), s. 1. Under this section the 
First Commissioner of Woods appointed unde)' the Crown Lands Act, 1832 (2 & 3 
Will. 4, o. 1), ss. 1, 2, became the First Commissioner of Works and Publio 
Buildings. Salaries of £1,200 per annum, clear of all fees and deductions, may 
be granted by the Crown to the two permanent Commissioners, and these, 
together with the salaries of the various officers, clerks, and messengers of the 
departznont (which are such as the Treasury may direct), are defrayed out of 
moneys voted annually by Parliament (Crown Lands Acts, 1829 (10 Goo. 4, 
e. 60), ss. 11, 12; 1861 (14 & 15 Viet. o. 42), s. 4). The salaries of the Com- 
missioners are directed to be paid by four oqual quarterly instalments. The 
President of the Board of Agriculture and Fisheries receives no additional 
salary in his capacity of Commissioner of Woods (Crown Lands Act, 1900 
(0 Edw. 7, o. 28), s. 1). The Commissioners were originally called Commis- 
sioners of Woods, Forests, and Land Revenues, but by s. 2 of the Crown 
Lands Aot, 1885 (48 & 49 Viet. o. 79), they may be referred to as Commissioners 
of Woods, and, by the Interpretation Act, 1889 (62 & 53 Vicfc. c. 63), s. 12 (12), 
under that name or as Commissioners of Woods and Forests. 

(d) Crown Lands Act, 1906 (6 Edw. 7, c. 28), e. 1. Under the Crown Lands 
Act, 1851 (14 & 15 Viet. o. 42), ss. 11 — 14, powers of changing the management 
of the Crown lands (which nave not at present been exercised) are conferred 
upon the Crown as follows : — At any time the Crown by Order in Council may 
direct that the woods, forests, and laud revenues shall be under the management 
of a surveyor- general, who is to be appointed by sign manual warrant during 
pleasure at such salary not exceeding £1 ,500 os the Treasury may appoint. From 
and after such appointment, the appointment of the Commissioners of Woods is 
to cease, tuid all duties, powers, rights, privileges, hereditaments, properties, and 
exemptions of the latter axe to pass to the surveyor-general, who is to stand in 
their place as to all statutes, deeds, bonds, contracts, agreements, and other 
instruments in which they are mentioned. After the appointment of the surveyor- 
general, the Treasury may appoint a person, being by education and profession a 
land surveyor, to be an itinerant surveyor of Crown lands and land revenues, 
his duties, under the control and direction of the surveyor-general, and salary 
being regulated by the Treasury, by whom he is to be removable, 

3 Aot, 1851 (14 & 15 Viot o. 42), s. 10. 


S Crown Lands 

) Crown Lands Act, 1906 (6 Edw. 7, o. 28), s. 1. 

- See p. 37, ante. 

Crown Lands Act 1832 (2 & 3 Will. 4, o. 1), s. 10* 


X 
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separate part or parts of the woods, forests, and land revenues, and a. 

any of the powers or duties which would otherwise be exercisable Saftsfidtorsd 
jointly. Acts in relation to the management or direction, duties, or 
powers so assigned are to bo as valid and effectual as if done by no® 
all Commissioners, and each is to be responsible only for his own ffrcwn 
acts ; and no person claiming under any deed or instrument pur- \U25r* 
porting to be made by one Commissioner under this authority is 
bound to inquire whether the latter was duly authorised by order as 
above. Every deed or instrument purporting to be made by one 
Commissioner under tbe authority of the Crown Lands Act, 1851, 
is, after the same has been duly enrolled, valid and effectual as 
against the Crown for the purposes for which it was executed (t). 

226 . Officers in the departments of or under the control and Officers, 
direction of the Commissioners of Woods, Forests, and Land 
Revenues, on the 1st August, 1851, were directed to be in the 
department or under the control and direction of, and removable 
by, the Commissioners of Woods, and all officers to be appointed 
after that date are to be appointed by the Treasury, subject to 
removal by the Commissioners of Woods (k). 

The Treasury may also abolish or reduce any office in the 
department under the control and direction of the Commissioners 
of Woods, or any office connected with the management of the fluid 
revenues of the Crown, or the collection and receipt of the income 
thereof, making such compensation as they may deem reason- 
able, reference being had to the provisions of the Superannuation 
Act, 1834 (Q, in so far as it relates to rates of grants and periods of 

(*) Crown Lands Act, 1851 (14 & 15 Viet. o. 42), s. 5. A vacancy in the offico 
of the Commissioners of Woods doos not invalidate an order so mode as to the 
other Commissioners, or prevent the Treasury from making on order (Crown 
Lands Act, 1894 (57 & 58 Viet. c. 43), s. 9). Such order is to bo effectual as to 
any duties under the Crown Lands Act, 1885, or any other Act (Crown Lands 
Act, 1885 (48 & 49 Viet c. 79), s. 5). 

(&) Crowu Lands Act, 1851 (14 & 15 Viet. c. 42), s. 7. Under this Act the 
departments of Woods and Forests and of Works and Public Buildings were 
separated, the First Commissioner of Woods becoming First Commissioner of 
Works and Publio Buildings (ibid., bs. 1 , 15). The power of appointing officers 
conferred upon the Treasury apparently supersedes the powers of the Com- 
missioners ox Woods to appoint deputies, clerks, receivers, surveyors, and other 
officers conferred by the Crown Lands Act, 1820 (10 Geo. 4, c. 50), s. 12. By 
s. 13 of the latter Act the Commissioners of Woods were also empowered to 
appoint stowaxds of any hundreds, honours, manors, or lordships, being part of 
the possessions and land revenues of the Crown under tho Act, with power and 
authority to hold and keep bundled courts, courts loot, viows of frank-pledge, 
courts baron, customary, and other courts, and to perform all the duties of such 
offices ; also to appoint persons to execute all customary fores tal offices, and to 
preserve the doer and other gome and fish within the Crown lands to which 




destroy unlawful dogs, nets, etc., and generally to not as stewards and game- 
keepers. Under the Grown Lands Act, 1852 (15 A 16 Viet. o. 62), e.1, the 
Treasury Commissioners are authorised, by order under the hands qf two of 
them, to appoint to the office of gaveller of the Forest of Dean ahd con- 
servator of the river Mersey, and to any other office whatsoever, inpursuanoe 
of the powers conferred by the Crown Lands Act, 1851 (14 & 15 Viet o. 42), 
thus setting at rest all doubts as to the validity of such appointments. 

(0 445Wm.4, c.24. 
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service {m). They may also make any arrangement in relation to 
any such office, or the performance of the duties of the same, which 
may appear expedient (n). 

Persons appointed under the above powers muBt take the 
oath of office in the form prescribed (o) (or make a declaration in 
lieu of the oath (p ) ), which is to be administered by one or more 
of the Commissioners of Woods, or, if the latter so direct, by any 
justice of the peace or magistrate ( 9 ). 

227. A person appointed receiver of the issues, revenues, and 
profits of Crown lands (r) for any county, hundred, district, or 
division in England or Wales (except London or Middlesex) must 
comply with the prescribed conditions as to qualification and 
residence (a) ; and upon ceasing to comply with tho conditions as to 
rcsidonco his appointment is void, without prejudice, however, to 
any person by whom money may have boen paid to such receiver bond 
fide without actual knowlcdgo of the appointment having ceased. 
Piecoivers must also, before exercising their ofiice, enter into such 
bond or obligation, ii. such penalty and with Buch sureties, as the 
Commissioners of Woods require, for tho faithful performance of 
their duties (/>). 

(2) Oeiural 1‘viuera of llio Treasury . 

228. 13oth the Commissioners of Works and the Commissioners 
of Woods must observe the orders and directions of the Treasury 
concerning their respective duties and offices, and for the effectual 
division, distribution, and arrangement of their duties and powers, 
in so far as such orders are not inconsistent with tho statutory pro- 
visions in force (c). 

229. The Treasury may, by order under their hands, transfer 
from tho Commissioners of Woods to tho Commissioners of Works 
any of the powers and duties formerly vested in the Commissioners 
of Woods, EoresLs, Land Itovenues, Works, and Buildings (d) under 


(m) Crown Lands Act, 1851 (14 & 15 Viet. c. 42), s. 8. 

(?0 ILul. 

(b) By tho Crown Lands Act, 1829 (10 Geo. 4, c. 50), s. 13. 

(p) Under tho Promissory Oaths Act, 1808 (01 & 82 Viet. c. 72), S, 52 (see 
t>. 20, ante), or under tho Statutory Declarations Act, 1835 (o & 0 will. 4, c. 62) 
(soo note (A), p. 27, ante). 

(<]) Crown Lands Aofc, 1829 (JO Goo. 4, o. 50), s. 13. 

(r) To which tho Crown Lands Act, 1829 (JO Geo. 4, c. 50), applies; see* 
p. 161, post. 

(«) Namely, ho must he by profession a surveyor of lands or land steward, and 
accustomed to act as such, os bo otherwise skilled in the management and cultiva- 
tion of lands, and competent to superintend tho same. Ho must also be resident 
within tho county, hundred, district, or division for which he is appointed, 
unless tho Commissioners of Woods dispense with such residence (ibid., s. 80). 

(6) Crown Lands Act, 1829 (10 Geo. 4, c. 50), s. 85, Such bonds are to have 
tho effect of a statute staplo to the Crown for the payment of all sums payable 
thcminder, and aro to be enrolled in tho office of tho Auditor of Land Revenues 
[now superseded by the Comptroller and Auditor-General] and deposited and 
kept in the Office of Woods (ilid.). 

) Crown Lands Act, 1651 (14 & 15 Viet. o. 42;, ss. 32, 33. 

!) As to the separation of the departments, see note (A), p. 123, ante 
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any local or personal Act, and transferred to the Commissioners of *ww.l 
Woods under the Crown Lands Act, 1851 ; but no such order is to Surrendered 
be made unless authorised by royal warrant under the sign Revenues 
manual (e). arising from 

Crown 

230. The Treasury are also empowered to make rules and Land8, 
regulations, general or special, with regard to the receipt and pay- Rules and 
ment of moneys, the persons to be employed in relation thereto, regulations, 
the form and place in which accounts are to be kept, and generally 

with regard to the manner in which the financial transactions of 
both departments are to be conducted, or as to the collection and 
receipt of the land revenuos and payments thereout to the 
Exchequer. They may also appoint any officers required for the 
collection and receipt of such revenues, or for keeping accounts or 
rendering the same for audit to the Comptroller aud Auditor* 

General (/). 

(3) General Powers qf the Commissioners of Woods. 

231. With the exception of tho powers and dutios oxercisablo by Powers of 
the Commissioners of Works (g) or the Board of Trade (/«), the Coramfe- 
general management of such of tho possessions and land revenuos ^ods. 
of tho Crown as have been surrendered to the nation is vested in 

the Commissioners of Woods (i). Such lands include all honours, 
hundreds, castles, lordships, manors, forests, chases, woods, parks, 
messuages, lands, tithes, fisheries, franchises, services, rents, and 
other land revenues, possessions, tenements, and hereditaments 
whatsoever (advowsons of churchos and vicarages only excepted) as 
belong to the Crown and fell within tho survoy of the former Court 
of Exchequer in England or Wales, Ireland, the Isle of Man and its 
dependencies, and tho Isle of Alderney, whether in possession, 
remainder, or reversion (&), and also the land revenues, lands, 
teinds, feu, retour, and other duties and casualties of the Crown in 
Scotland ( l ), except, as tc these latter, the rights and interests of 
the Crown (in right of the Crown) as ultimus hares, or in cases of 
bastardy, or by reason of any forfeiture whatsoever, the management 
of which is vested in the Treasury (m). 

232. The Commissioners of Woods are directed to keep an Banking 
account with the Bank of England entitled the “ Woods and Forests ftCC0UUt * 


(c) Crown Lands Act, 1851 (14 & 15 Viet. c. 42), s. 3J. 

(/) Crown Lands Acts, 1843 and 1851 (11 & 12 Viet. c. 102, ss. 0, 10 1 
14 & 15 Viot. c. 42, ss. 35, 36). 

(a) See pp. 132 et seq., poet. 

Di) Seo pp. 142 et seq,, post . 

(t) See pp. 109 et seq., ante. 

I fc ) Crown Lands Aots, 1829 (10 Geo. 4, o. 50), s. 8, and 1851 (14 A 15 Viet, 
e. 42), ss. 1, 2. 

(/) Crown Lands (Scotland) Act, 1833 (3 & 4 Will. 4, o. 69), e. 2. 

(to) Grown Lands (Scotland) Act, 1835 (5 & 6 Will. 4, o. 58), s. 1. The powers 
ana authorities formerly exercised by the wardens, chief justioe, and justices in 
eyre north and south of the Trent (whose offices were abolished on the termination 
ox existing interests therein by statute 57 Geo. 8, c. 01) are vested in the Com- 
missioners of Woods by the Crown Lands Act, 1829 (10 Geo. 4, e. 50), s. 95. 
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Fund/' and may, if they find it more convenient, keep any othet 
distinct accounts with the said Bonk (»)■ They may also, when 
they find it necessary, keep an account with the BanVof Ireland, 
or with any of the chartered banks in Scotland (o) ; and, bo long 
as they observe the rules and regulations prescribed (p), they are 
not answerable either collectively or individually for any money 
so paid into such banks, or into any branch of the chartered bonks 
in Scotland (q). 

They are directed to pay all money, bills, and drafts received by 
them, their agents, or receivers, either on account of annual 
income, or for fines, leases, sales, or exchanges, of the possessions 
and land revenues of the Crown in England, Wales, Scotland, 
Ireland, the Isle of Man and its dependencies, and the Isle of 
Alderney, as soon as conveniently may be into the Banks of 
England or Ireland, or the chartered banks of Scotland (r) ; 
and all moneys, bills, and drafts received on any of the above 
accounts at their public office in London are directed to be 
paid into the Bank of England within one day after receipt 
thereof, or after any such bill or draft is accepted, completed, 
and perfected (s). 

The Commissioners of Woods are, however, empowered to 
reserve out of such moneys, and place in the hands of any private 
banker, a sum not exceeding £8,000 for casual and ordinary pay- 
ments, and to make up the same to that sum from time to time 
by drafts upon the Bank of England. This sum may bo drawn 
upon by the Commissioners, or any two of them, as occasion 
requires (Q. 

233. It is felony for any person or persons knowingly and 
wilfully to forgo or counterfeit, or to act or assist in forging or 


(n) Crown Lands Aot, 1829 (10 Qeo. 4, c. GO), a. 117. 

(o) Ibid. ; and aa to Sootland, Crown Lands (Scotland) Act, 1833 (3 & 4 Will. 4, 
e. 09), a. 17. 

(p) By the Crown Landa Act, 1829 (10 Goo. 4, c. GO), and (eemlle) also by 
subsequent Aote, or by the Treasury (soe aa to the powers of the latter, p. 12G, 
ante). 

(q\ Soe the references in noto (o), tupra. 

(r) Crown Lauds Aot, 1829 (10 Geo. 4, C. GO), a. 118 ; Grown Lands (Scotland) 
Act, 1833 (3 & 4 Will. 4, o. 69), s. 3. 

(«) Ibid. These moneys are to he jplacod to the accounts directed by the 
Commissioners, and the drafts or orders of the latter are to be sufficient authority 
to the banks to dispose of the moneys bills, and drafts os directed by such drafts 
or ordors (ibid.). 

(t) Crown Lands Aqt, 1829 (10 Geo. 4, o. GO), s. 119 ; Crown Lands (Scotland) 
Act, 1833 (3 & 4 Will. 4, o. 69), s. 3. Provision is also made for making 
necessary payments by diaftfc unaor the hands of any two Commissioners for 
the transference of any stuns from the aooounts with the Bank of Ireland or 
the chartered banks in Scotland to the account with the Bank of England, on 
the death, resignation, or removal of any Commissioner or Commissioners, and for 
the vesting of the several balances at any of such banks in the surviving or 
newly-appointed Commissioners without assignment, transfer, or other aot. 
But these, together with all other provisions as to the payment and receipt 
money, must be read subject to the general powers of the Treasury to 
make rules and regulations in relation thereto (ibid., ss. 120—123, aud a. 8 
respectively). 
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counterfeiting, the name or handwriting of the Treasury Comnus- Sjwt, % 
sioners, or any of them, to any power of attorney for the sale or Bttmnwed 
transfer of any stock, or the name or bandwriting of the Co minis* 
sioners of Woods, or any of them, to any draft, instrument^ or ari ^^J^ oin 
writing whatsoever, in order to receive or obtain any money in the jS SS ? 
hands of the Banks of England or Ireland, or the chartered banks — — 

of Scotland, or of any private banker, on account of the Commis- 
sioners of Woods ; or to forge or counterfeit (or cause or procure, 
or knowingly and wilfully to act or assist in, the forging or counter- 
feiting) any draft instrument or writing in form of a draft made by 
the said Commissioners, or any of them, or to utter or publish any 
such knowing the same to be forged or counterfeited, with an intent 
to defraud any such bank or any body corporate or persons 
whomsoever (a> 

231. All sums received under the authority of the Crown Lands Application 
Acts in respect of any sales or exchanges of the land revenues or of monc y® > 
possessions of the Crown (except sales or exchanges of royal 
forests (b) ) are to be applied in the payment of the purchase-moneys 
of any lands or hereditaments purchased, or of leases of Crown 
landB bought in, or of moneys to be paid for equality of exchanges, 
under the authority of the Crown Lands Acts, and of the expenses 
of the Commissioners of Woods in relation to such purchases'and 
exchanges (c) ; also in the payment of moneys for the redemption of 
land tax redeemed or purchased under the provisions of the Crown 
Lands Acts, and the expenses of the Commissioners in relation 
thereto ( d ) ; and also in the discharge of any incumbrances charged 
upon or affecting any of the land revenues or possessions of the 
Crown (e). 

Sums received under the authority of the Crown Lands 
Acts in respect of sales, exchanges, or leases in any of the royal 
forests (/) are to be applied in the payment of the purchase-moneys 
of any rights of common, fuel, or other rights, lands, or heredita- 
ments in the royal forests which may be purchased, and of moneys 
to be paid on exchanges in the royal forests which may be made, 
under the authority of the Crown Lands Acts (g) t and of the expenses 
of the Commissioners in relation thereto ; and also in the payment 
of any moneys agreed to be paid for the relinquishment of purpres- 
tures and encroachments in any of the royal forests (7t). Subject 
to such applications, the moneys so received are to be applied in or 
towards maintaining the royal forests and the expenses attending 
management (i). 

The Treasury may, however, direct, if they think fit, that the costs, Ob irgcs on 

revenues, 

(а) Crown Lands Act, 1829 (10 Geo. 4, o. 50), s. 124; as to Scotland, Crg«a 
Lands (Scotland) Act, 1833 (3 & 4 Will. 4, o. 69), s. 3. 

(б) As to these, see the text, infra. 

?c) As to sales and exchanges, see pp. 167 et aeq., 169 el h g., port, 
tag As to redemption of land tax, see p. 178, post. * 

(sj Grown Lands Act, 1629 (10 Geo. 4, o. 50), s. 108. 

(/) As to the powers of selling, leasing etc., see pp. 157 et aeq. petit, 
ft) As to exchanges, see pp. 169 et teg ., pest. 

(A) As to relinquishment and purchase of such rights, see p. 187, post* 

(0 Grown Innas Act, 1829 (10 Geo. 4, c. 50), s. 107. 
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charges, and expenses connected with any operation, work, matter or 
thing coming within the description of the improvement of land 
contained in the Improvement of Land Act, 1864 (k), and the 
Settled Land Act, 1882 (Z), and certain other improvements (m), 
o fleeted or done in or with reference to any part of the posses- 
sions and land revenues of the Crown under the management of 
the Commissioners of Woods, shall be charged as a principal sum 
to the account of the capital of the land revenues of the Crown (n). 
The principal sum so charged is to be repaid out of the income of 
the land revenues of the Crown in the manner and at the times 
directed by the Treasury, so that provision be made for the complete 
repayment of principal out of income within a period not exceeding 
thirty years from the time when the principal sum became a charge 
as aforesaid (o). 

235. In the event of the annual produce of the land revenues 
and possessions of the Crown ceasing to be carried to the Consoli- 
dated Fund, and of their being retained by the Crown as part of its 
horeditary revenue, the same are to be charged and chargeable with 
the repayment into the Consolidated Fund of certain specified sums 
advanced out of the Consolidated Fund by way of loan (a), together 
with interost thoroon at the rate of 4 per cent, per annum 
to bo computed from the time of resumption by the Crown (b). 
The land revenues aro to bo applied in payment of these capital 
sums and interest prior to any other application thereof, except 
charges attending management of the land revenues, and the pay- 
ment and discharge of any sums charged thereon under the Crown 
Lands Acts, and interost on so much of such sums as romains 
unpaid (c). 

(k) 27 & 2S Viofc. o. 114, s. 9, oh oxtonded by the Limited Owners Reservoirs 
and Water Supply Further Facilities Act, 1877 (40 & 41 Viet. o. 31), ss. 3, 5. 
As to tho necessity for the consent in writing of the Commissioners of Woods, or 
of Works, before the powers of the Act can bo exercised by tho Board of Agri- 
culture and Fisheries, or othor persons with regard to Crown lands, see p. 156, 
ante. For the improvements authorised by the Improvement of Land Act, 1864 
(27 & 28 Viet. c. 114), see title Real Peopebty and Chattels Real. 

(/) 45 & 46 Viot. c. 38, s. 25 (soo title Real Peopeety and Chattels Real). 
The power was oxtondod to includo those improvements by the Crown Lands 
Act, 1891 (57 & 08 Viet. o. 43), s. 2. 

(m) Namoly, tho rebuilding and enlargement of the ofHco of the Commissioners 
of Woods, the erection or re-ereotion of buildings, tho construction or re-construc- 
tion of roads and bridgos, and tho enlargement or improvement of buildings, 
roods and bridges (Crown Lands Act, 1900 (G Edw. 7, o. 28), & 4), 

t Crown Lands Act, 1866 (20 & 30 Viot. c. 62), s. 1. 

Ibid. 

The sums specified are : (1) a sum of £600,000, which became a loan upon 
nd revenues under the statutes 53 Geo. 3, c, 121 ; 57 Goo. 3, o. 21 ; 1 Geo. 
4, c. 71 ; 5 Goo. 4, o. 48 ; (2) a sum of £*100,000, borrowod under statute 7 Goo 4, 
c. 77. 

(I b ) The repaymont is to iuclude so muoh of the above sum of £400,000 (see 
last note) os may have been paid off out of the income of the land revenues prior 
to rosumption. 

(c) Crown Lands Act, 1829 HO Geo. 4, o. 50), s. 114. This provision would 
(asm bh) include payments out at income for improvements (see the text, supra). 
As to the discharge of capital charges prior to resumption, see the text, 
supra. 
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286. Any sums received in respect of sales or exchanges of the 
land revenues and possessions of die Crown, not immediately wanted 
for the purposes to which they are made applicable, may be laid out 
by the Commissioners of Woods in the meantime in the purchase of 
Consolidated Bank Annuities, Reduced Bank Annuities, or certain 
investments authorised by the Trustoe Act, 1893 (d), in tlio name 
of the Treasury (e). 

The amount of the dividends > on the stocks and annuities so 
purchased as they become due is to be placed by the Bank of 
England to the credit of the Commissioners of Woods, and is to bo 
applied and disposed of by the Commissioners in the same manner 
and for the same purposes as, and considered in all respects as part 
of the annual income of the land rovenuos and possessions of the 
Crown (J). 

237. Where it is desired to raise money for any of the purposes 
to which sums received from sales and exchanges may bo applied, 
the Treasury may sell out all or any part of the Btocks and 
annuities purchased as above, and the sums raised by such sale aro 
to be paid into the Bank of England and placed to the credit of the 
Commissioners of Woods, and muFt be applied by the latter for the 
same purposes as, and considered in all respects ns part of, the 
sums rocoived undor the authority of the Crown Lands Acts* in 
respect of sales or exchanges (//). 

Stock sold by the Treasury under this power may be trans- 
ferred by any person or persons appointed by them for that purpose 
by letter of attorney attested by two or moro credible witnesses ; 
and the Bank of England must permit all such transfers to bo 
made (h). 

238. As from and after the 31st March, 1894, one moiety of the 
gross annual income of the land revenues of the Crown received in 
respect of any substance obtained by mining, quarrying, or excavat- 
ing, and one moiety of the expenses incurred by the Commissioners 
of Woods in respect of the same, is to be carried to the account of the 
capital of the land revenues of the Crown, and the residue of such 
gross annual income and expenses is to be carried to the account of 
the income of the land revenues (i). 

For these purposes the Commissioners of Woods must keep a 
separate account in the form directed by the Treasury, called “ The 


(d) 66 & 67 Viet. o. 63 ; namely, to those authorised l>y s. 1, as subsequently 
extended to certain colonial stock and metropolitan water stock; soe the Colonial 
Stock Act, 1900 (63 & 6-1 Viet. o. 62), s. 2 ; Metropolis Water Act, 1902 (2 Edw. 
7, o. 41), s. 17 (4) ; and titlo Timers and Trustees. 

(*) Crown Lands Act, 1829 (10 Qeo. 4, o. 60), a 109, as extended by tho Crown 
Lands Aot, 1894 (67 & 68 Viet. c. 43), a 1. Tho Bank is required to pormit 
transfers to be mode of the stocks and annuities purchased, and trustees aro to be 
aooepted by the Commissioners of Woods in the name and on bohalf of the 
treasurer. 

(/) Grown Lands Act, 1829 (10 Geo. 4, o. 60), s. 110. * r 

(a) Ilid., s. 111. 

(A) Ibid., s. 112. 'As to the application of theso powers generally to Scotland, 
see the Crown Lands (Scotland) Act, 1833 (3 & 4 Will. 4, c. G9), s. 3. 

(0 Grown Lands Aot, 1894 (67 & 68 Viet. o. 43), s. 3 (1> 
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Mines Account/’ which is to include all receipts and outgoings ic 
respect of the above-mentioned mines, quarries, and excavations, 
and must show the respective amounts to be carried under the 
above provision to the capital and to the income of the land revenues 
of the Crown (A). 

239. The Treasury may from time to time direct the Commis- 
sioners of Woods to pay and apply an annual sum not exceeding in 
the whole ;£C,157 17s. Sd. out of the produce of the hereditary land 
revenues, woods, and forests under their management, for the pay- 
ment of various ancient perpetuities, grants, stipends, salaries, and 
allowances formerly payable out of the Civil List revenues of 
George IV. But the Treasury may not thereby give or grant any 
greater, higher, or other interest in such grants, stipends, and 
allowances than the persons entitled thereto held or enjoyed under 
tho grants in force at the time of the decease of Hfo Majesty 
George IV. (J). 

240. Subject to these provisions and to the powers of application 
for improvements (m), the annual income of all the possessions 
and land revenues of the Crown (n), under the management of the 
Commissioners of Woods, including lines on leases, and all other 
same in respect of leases or otherwise (except from leases of royal 
forests ( o ) or sales or exchanges) is to be applied : — In the first 
place, in payment of the costs, charges, and expenses attending 
management ; in tho next place, in the payment of any annual 
sums or pensions, and of any other principal sum and interest 
charged upon such land revenues and possessions. Subject to such 
applications the annual income is to be paid to the Exchequer to 
form part of the Consolidated Fund during the present reign and 
Bix months thereafter (p). 

241. Where it appears that any debt or sum of money due or 
claimed to be due to the capital or income of the hereditary land 
revenues under the management of the Commissioners of Woods is 
irrecoverable in whole or in part, or that it is inexpedient to take pro- 
ceedings for the recovery thereof, the Treasury may by order direct 
that the debt or sum shall, either in whole or in part, be released 
or discharged either absolutely or subject to auy conditions they may 
think expedient. But no such debt may be released without the 
consent of the Crown in writing under the royal sign manual. 
And where proceedings at law or in equity have been commenced 
by the Attorney-General for England or Ireland for establishing 


(k) Grown Lands Act, 1891 (57 & 58 Viot. c. 43), a. 3 (2), 

(l) Crown Lands Act, 1833 (3 A 4 Will. 4, c, 86), s. 1. These charges and 
annuities were kept alive by the Civil List Act, 1837 (1 & 2 Viet. o. 2), s. 1. 

(m) See the text, supra. 

(») Including lands in Scotland; Crown Lands (Scotland) Aot, 1833 (3 ft 4 
Will. 4, c. 69), s. 16. 

(o) See tho text, supra . 

(p) Crown Lands Aot, 1829 (10 Geo. 4, c. 50), s. 113; Civil List Acts, 1837 
(1 ft 2 Viet. o. 2); s. 2; 1901 (1 Edw. 7, o. 4), s. 1. 
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the title of the Crown to, or recovering, *ny reel or persona! An*, s. 
property or forestal right to which the Crown claims to be entitled, Surrendered 
or where any petition of right has been presented to His Majesty gyenees 
touching or concerning any real or personal property or forestal 
right of or to which His Majesty may claim to be seised or 
entitled, any arrangement for the settlement of the matter in dis- — ‘ 
pute (q), or any discharge as above, is subject to the approval of the 
Attorney-General for England or Ireland ns the case may be (r). 

When enrolled in the office of Land Revenue Records and 
Enrolments, either by a deposit of the duplicate or otherwise, the 
Treasury order is binding and conclusive as to the hereditary 
possessions and land revenues in England and Wales (*). 

242. Any bishop, rector, vicar, or other ecclesiastical person, or Surrender of 
collegiate body, being in receipt of a pension not exceeding the 
annual sum of £10, charged upon the hereditary revenues in peMI 
England, Wales, or the Isle of Man (t), may, with the consent of 
the Ecclesiastical Commissioners and of the patron of the living or 
preferment, sell and convey, or enter into an agreement with the 
Commissioners of Woods, or either of them, for the sale and con- 
veyance of, the pension to the Crown, at the price and subject to 
the conditions agreed on. But where the purchase -money 
exceeds £100, the purchase is not to be completed without* the 
previous authority of the Treasury signified by warrant (a). 

The purchase-money is to be paid by the Commissioners of 
Woods to the Ecclesiastical Commissioners, whose receipt is suffi- 
cient discharge (b), and on such payment, and the execution of a 
surrender or conveyance to the Crown by the person for the time 
being entitled, the pension is to cease and be extinguished, and the 
hereditary land revenues for ever discharged therefrom (c). 

The purchase-money is to be applied by the Ecclesiastical Commis- 
sioners at their discretion, either (1) in the purchase of consolidated 
or reduced annuities, or in the purchase of freehold land to be 
annexed, conveyed, or appropriated for the purposes of the living, 
preferment, or collegiate body to which the pension was payable ; 


(a) As to the arrangement of disputes generally, see p. Ida, post. , 

(r) Crown Lands Aot, 1853 (16 & 17 Viot. c. 66), s. 5. This provision extends 
to Scotland, the Lord Advocate being substituted for the Attorney-General 
(Crown Lands Aot, 1894 (67 & 58 Viet. o. 43), s. 11 (-1), (3) ). 

(a) Crown Lands Act, 1853 (16 & 17 Viot. o. 66), s. 6 ; or if the order relates 
to Ireland, when enrolled in the manner prescribed by the Crown Lands Aot, 
1829 (10 Geo. 4, o. 60), ss. 70—72 {ibid.); or if to Scotland, when enrolled in 
the office of the Crown in Chancery for Scotland (Crown Lands Act, 1894 (67 A 
68 Viot. c. 43), s. 11(2)). 

(<) Namely, by virtue of an instrument dated tho 6th June, 1678, and by 
other instruments and ways and means. 

(a) Crown Lands Aot, 1863 (16 & 17 Viot. o. 66), s. 1. 

(h) A receipt under their corporate seal is evidence of payment and of their 
oonsent (ibid., a. 2). 

(cl Ind. Where the surrender, conveyance, or reoeipt has boen enrolled 
in the office of Land Bevenue Records and Enrolments, either by deposit of 
duplicate or otherwise, the same, or an authenticated oopy-of the enrolment, is 
admissible in evidence without proof of execution of Hie deed or reoeipt, and 
the enrolment of the deod is conclusive evidence that toe provisions of the Aet 
have been complied with (ibid.). v 
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01 (2) in the* purchase or redemption of any existing charges, 
incumbrances on or outgoing from the living or preferment, or the 
property of the collegiate body ; or (8) in the substantial or perma- 
nent improvement of the parsonago house, or glebd land, or other 
buildings or land annexed to tho living, proferment, or collegiate 
body (d). 

243. The pensions or yearly sums charged upon or payable in 
respect of any part of the hereditary land rovonues in England 
Wales, or the Isle of Man aro to become due half-yearly, namely, 
on the 6th April and 10th October in every year(c). 

(4) The Department of Work* and Public Buildings. 

244. The Commissioners of Works and Public Buildings com- 
prise a First Commissioner, appointed by royal warrant under the 
sign manual and holding office during pleasure (/), together with 
tho five principal Secretaries of State and the President of the 
Board of Trade, who are ex officio Commissioners (ffi). 

Tho Commissioners aro constituted a corporation under the name 
and style of “The Commissioners of His Majesty’s Works and 
Public Buildings,” and by that name are to have perpetual 
succession and use a common seal, which may be altered from timo 
to timo as they think fit, for the purpose of taking and holding all 
lands and hereditaments vested in them by statute or purchase, 
and of conveying, assigning, leasing, or otherwise disposing of such 
lands, and entering into covenants or agreements respecting the 
same, but not for any other purpose (h). 

Unless it is expressly provided to the contrary, acts of the 
Commissioners are valid if done by the First Commissioner or any 
two of them (t). 


(d) Crown Lands Act, 1853 (16 & 17 Viet c. 56), s. 3. Tho dividends or 
interest on the stock, or the ronts and profits of the land purchased, aro to be 
paid and belong to the person or body who would have beon entitled to the 
pension ; and if the xnonoy is laid out in the purchase or redemption of any 
charge, incumbrance or other outgoing, the same is not to be kept on loot, but 
released or extinguished (ibid.). 

(e) 1 bid., s. 4. The person who on either of such days is in possession of the 
preferment, appointment, or office in respect of which the pension is payable, is 
entitled to receive tho whole net amount of one half-year’s pension after making 
all lawful doduotions, although he may not have neon iu enjoyment of the 
preferment etc. during tho wlioh- half-year, and his predecessor or tho repre- 
sentatives of tho lattor aro not to be entitled to any apportioned part of suoh 
half-year’s pension (ibid.): 

(/) Crown Lands Aot, 1R51 (14 & 15 Viet. c. 42), s. 1. Under s. 1 of this 
Aot met First Commissioner, of Woods, Forests, and Works become the First 
Commissioner of Works, the duties os to woods and works, which had been 
amalgamated under the* Crown Lands Act, 1832 (2 & 3 Will. 4, o. 1), being 
separated. 

f Crown Lands Aot, 1851 (14 & 15 Viet. c. 42), s. 15. 

Commissioners of Works Act, 1852 ( 15 & 16 Yict. a 28), s. 1. 

Crown Lands Aotj 1851 (14 & 15 Yict. c. 42), s. 26 ; Commissioners of 
Works Act, 1852 (15 & 16 Viet o. 28), s. 2. There may be paid to the First 
Commissioner such salary, not exceeding £2,000 per annum, and to the 
secretary, clerks, and other officers of the department suoh salaries, as the 
Treasury may appsfet, but the ex officio Commissioners are-to receive no special 
salaries for aotingas suoh. Crown Land* Act, 1861 (14 « 16 Viot. o. 42), s. 17. 
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The First Commissioner may be a member o! fee House of 8ms. 
Commons (k), and the ex officio Commissioners are invariably Sorrendered 
members of the Ministry (Z). Revenaes 

arising froo 

245. Architects, surveyors, and other officers of a similar Crown 
character may be appointed or employed by the Commissioners of Lands. 
Works as they think necessary, with the approval of the Treasury. * . . 

But the secretary, clerks, messengers, and any other officers of the yShShS. 
department are appointed by the Treasury subject to dismissal by 
the Commissioners of Works (m). 


(5) General Powers of the Department of Works and Public Buildings, 

246 . The duties, powers, exemptions, and privileges performed, Qoncral 
exercised, or enjoyed by the Surveyor-General of Works and Public power*. 
Buildings prior to the 18th February, 1832 ( n ), so far as not 
inconsistent with the provisions of tho Crown Lands Act, 1851, or 
subsequent Acts, are to be performed or enjoyed by the Com- 
missioners of Works (o). 

247 . In addition to these duties, the powers and duties formerly Royal parks, 
performed and exercised by the Commissioners of Woods in relation 

to certain royal parks, gardens, and possessions (p) have been 


The salaries, superannuations, rotired allowances, and incidental oxpenses of 
tho departments, with tho expenses of the Commissioners inourred under tho 
Crown Lands Act, 1851 (14 & 15 Viet, o. 42), except oxpenses to be defrayed out 
of moneys provided under the Aots mentioned in tho schedule to tho Act, or 
transferred to the credit of, or mode payable to, or applicable by, tho Commis- 
sioners under the Act, aro to bo dof rayed out of the annual votos. But tho profits 
of tho herbage and like profits of the parks, gardens, and possessions placed 
under the management of the Commissioners by the Crown Lands Aot, 1851 
(14 & 15 Viet. c. 42), after payment thereout of any tithe, _ rent-chaigos, or other 
like charges upon such parks, gardens etc., aro to be oarriod to tho Consolidated 
Fund (ibid., s. 25). 

(&) Crown Lands Act, 1851 (14 & 15 Viet. o. 42), s. 20. See also note («), 
p. 40, ante. 

(l) Soo p. 37, ante, 

(m) Crown Lands Aot, 1851 (14 & 15 Viet. o. 42), s. 10. In all cases whero the 
Commissioners of Works aro roquirod or authorised to tako security from any 
receiver, collector, olerk, or other officer or contractor, or may think it proper 
to do so for secuiing the dne performance of any duty or contract, the soeuwty. 
must be taken by bond to the Crown. Such security may be dispensed w ith if the 
Commissioners think fit, security by way of deposit, investment, mortgage, lien 
or charge, insurance or guarantee, being taken in place of the same for the due 
performance of any duty or contract if the Commissioners think fit (Commissioners 
of Works Aot, 1852 (15 & 10 Viet. o. 28), s. 3). 

(n) Namely, the date of the passing of tne Crown Lands Act, 1832 (2 & 3 
Will. 4 f o. 1), by which the duties of the Survoyor-Gencral of Works (whose 
office was abolished) were amalgamated with those of the Commissioners of 
Woods, Forests, Works, and Public Buildings. 

(o) Crown Lands Aot, 1851 (14 & 15 Viet. o. 42), s. 21. All Acts of Parlia- 
ment, deeds, and other instruments in which the Surveyor-General is mentioned, 

'so far as in foroe and not inconsistent with subsequent Acts, are to apply to 
the Commissioners of Works as if expressly mentioned (ibid.). 

(p) Namely, St. James’, Hyde, and the Green Parks ; Kensington Gardens; 
Chelsea Garden; the Treasury and Parliament Square Gardens ; Primrose Hill; 
Regent’s, Greenwich, Hampton Court, Bushey, and Holyfood Parks ; Kow 
Gardens Pleasure Grounds and Green ; Few and Richmond Roads : Hampton 
Court Gardens, Greened Road ; Richmond Park aud Green fprown Lands Act. 
1851 (14 & 15 Viot. o. 42), s. 22). The Co&missioners of Works and the Richmond 
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transferred to the Commissioners of Works, but all houses, gardens, 
and portions of ground in any of such royal parks aB were on the 
1st August, 1851, leased, or agreed to be leased, are to remain under 
the management of the Commissioners of Woods ; and all powers of 
leasing any part of Victoria and Regent’s Parks and all powers in 
relation to the parts so to be leased are to remain vested in and 
exercisable by the Commissioners of Woods (q). 

248 . The Commissioners of Works are also expressly directed 
to perform and exercise all the powers and duties conferred upon 
tho Commissioners of Woods under various local and other Acts (a), 
which are to apply to the Commissioners of Works and Public 
Duildings ns if named therein, and they are to be incorporated 
thereunder (where provision is made to that effect) in place of the 
Commissioners of Woods, with the perpetual succession, use of com- 
mon seal, and other rights, privileges, and powers conferred upon 
the Commissioners of Woods thereby. All the property whatsoever 
which on the 1st August, 1851, was 'vested in the Commissioners of 
Woods in a corporate capacity or otherwise, alone or jointly with 
others, under or for the purposes of the Acts, is vested as from the 
same date in the Commissioners of Works, subject to the same 
conditions in every respect as in the case of the Commissioners of 
Woods (5). 

249. All moneys which would have been payable to or applicable 
by the Commissioners of Woods under or for the purposes of any 


Borough Council are empowered to enter into an agreement for the transfer to 
the council of tho control and management os open spaces of Richmond and 
Kew Greens, and on the execution of such agreement the Open Spaces Acts, 
1877 to 1890, are to apply thereto subject to any conditions or reservations in 
the deed of transfer. The Board of Agriculture and Fisheries is empowered 
to enter into a like agreement with the oouncil as to the land, formerly part of 
Kow Green, lying between the latter and the north-west entrance to the Royal 
Botanio Gardens ; but until such transfer the land is to be deemed portion of 
those gardens (Crown Lands Aot, 1006 (6 Edw. 7, o. 28), s. 7). The manage- 
ment of Viotorn, Battersea, and Kennington Parks, Bethnal Green Museum 
Garden, and Chelsea Embankment was in 1887 transferred from the Commis- 
sioners of Works, and is now vested in the London County Council, the 
expenses being no longer borne by tho Exchequer, but by the local rates (see 
London Parks and Works Act, 1887 (50 & 51 Viet. o. 34); Local Government 
Act, 1888 (51 & 52 Viet. c. 41,) s. 40 (8) ). 

(q) Crown Lands Act, 1851 (14 A 15 Viet. c. 42), s. 23, amended by the 
London Parks and Works Act, 1887 (50 & 51 Viet. o. 34), s. 2 (1), whioh is in 
part repealed by the Statute Law Revision Act, 1908 (8 Edw. 7, o. 49). 

(a) Namely, 4 Goo. 4, c. 74 ; 0 Geo. 4, c. 25; 3 & 4 Will. 4, c. 43 (Holyhead - 
Roods) ; 4 A 5 Will. 4; c. 66 (Menai and Conway Bridges) ; 5 A 6 Will. 4, c. 21 
(Shrewsbury and Holyhead Roods) ; 2 A 3 Viet. o. 80; 3 & 4 Viet c. 87 ; 4 & 5 
Viot. o. 12 ; *13 &. 14 VuA o. 103 ; 18 A 14 Viet. c. 109 (Metropolis improvements) ; 
7 & 8 Viot. o. 60 (Trafalgar Square) ; 8 A 9 Viot. o. xvii. (ulerkenwell improve- 
ments); 8 A 9 Viet. c. 63 (Geological Survey); 8 A 9 Viet. o. clxxviii. ; 10 A 11 
Viet. o. cxxxi. ; 13 A 14 Viet c. cii. (Westminster improvements); 9 A 10 Viot. 
c. 34 (Spitalfiolds improvements); 9 A 10 Viet o. 98; 11 A 12 Viet. o. 102 
(Battersea Park) ; 9 A 10 Viet o. 39 (Battersea Bridge and Chelsea improve- 
ments); 10 A 11 Viot o. 24; 13 A 14 Viet o. 116 (Portland Harbour); 11 A 
12 Viet, a 53 (Windsor) ; Grown Lauda Act, 1851 (14 A 15 Viet o. 42), a. 22, 
Schedule, as repealed in part by the Statute Law Revision Acts, 1892 and 1894 
(55 A 56 Viet o. # ; 57 A 58 Viot a 66). » 

(5) Grown Lands Act, 1851 (14 $ }5 Viet c. 42), a. 27. 
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of the above Acts, or for the purposes of any of the duties or powers *■«. *• 
vested in the Commissioners of Works under the Crown Lands Aot, Surrendered 
1851 (or, temble, other Acts), are to be payable to and applicable by Reven ues 
the latter (c). 

250. The management and control of certain public buildings is Lands, 
vested in the Commissioners of Works under various Acts ( d ), as also ^ 

the management of the forestal rights and interests of the Crown publio 
in Epping Forest (e), the administration of the Acts relating buildings eta, 
to the geological survey of the United Kingdom (/), the power of 
erecting and repairing public statues in the metropolitan police 


(c) Crown Lands Act, 2831 (14 & 15 Viet. c. 42), s. 28. Tlie provisions of tho 
Crown Lands Act, 1831 (14 A 15 Viet c. 42), arc not to abridges or interfere with 
any rights of the Crown, tho Treasury, or tho Chancollor of the Exchoquor, or 
any grantee of tho Crown, in respect of any appointment usually mode by the 
same, or with the right of appointment of master-keepers, under-keepers, or 
other officers of or in any royal forest so long as tho last-mentioned right is vested 
in any warden or ranger of any such forost, or with any privileges or advantages 
which may bo rightfully claimed or enjoved under any letters patent granted 
by the late Queen or Lor predecessors, of any office, bailiwick, walk, or lodge, 
within any royal forest to which the Act relates (ibid., a. 40). 

(d) See the statutes 14 & 15 Viet. c. 05; 80 & 31 Viet. o. 40 (approaches to 
Houses of Parliament,; 

Funds) Act, 1869 (32 & 
sioners of Works Act, 1894 (57 < 
sion lands and building, site of Millbank Prison chapel); Courts of Justice 
Building Act, 1865 (28 & 29 Viet. c. 48), s. 22 ; Court of Chancery Funds Act, 
1872 (35 & 36 Viet. c. 44), s. 21 (certain offices of Courts of Chancery) ; Courts of 
Justice Concentration (Site) Act, 1805 (28 & 20 Viet. c. 49) ; aud 34 & 35 Viet. 



tho Customs) ; Public Offices Site Act, 1882, and Public Offices (Whitehall) Site 
Act, 1897 (45 & 46 Viet. c. 32 ; 60 & 61 Viet. c. 27) (sites for now Admiralty aud 
War Offices; Patent Office (Extension) Act, 1897 (60 A 61 Viet. c. 25) (site for 
Patent Office extension); Inland Revenue Buildings Aot, 1881 (44 & 45 Viet, 
c. 10) (land held for service of the Inland Revenue) ; Royal Military Asylum, 
Chelsea (Transfer), Act, 1884 (47 A 49 Viet o. 32) (Chelsea Military Asylum) ; 
Millbank Prison Act, 1892 (55 & 56 Viet. o. 1) (site of prison); Land Rogistry 
[Middlesex Deeds) Act, 1891 (54 A 65 Viet. o. G4), s. 3 (2) (buildings etc. of 
Middlesex Registry). See also, as to public offices in Westminster, Whitehall, 
Downing Street eto., 18 & 19 Viet. c. 95 ; 22 Viet. c. 19 ; 24 & 26 Viot. cc! 33, 
38; 24 & 26 Viet, a 74 ; 27 & 28 Viet. o. 51 ; 28 A 29 Viet. co. 31, 32 ; 29 & 30 
Viot. o. 21 ; 37 & 38 Viet. c. 84 ; 44 & 45 Viet, a 7 ; 59 Viet. seas. 2, c. 6 ; 69 & 

60 Viet. c. 23 ; 61 & 62 Viet. o. 6; 3 Edw. 7, o. 41 : as to the National Gallery, 
29 A 30 Viet. o. 83 ; 30 & 31 Viet. c, 41 ; 1 Edw. 7, c. 16 : as to the National 
Portrait Gallery, 52 A 53 Viet a 25 : as to tho Patent Office, 3 Edw. 7, c. 41 : 
as to the Admiralty and War Office, 61 A 02 Viot. o. 6 ; 3 Edw. 7, o. 41 : os to 
the Science and Art Buildings, South Kensington, 61 A 62 Viot. c. 6 ; 3 Edw. 7, 
o. 41 : as to the British Museum, 3 Edw. 7, o. 41 : as to improvements in the 
neighbourhood of Buckingham Palace, 15 & 16 Viet. c. 78 ; 16 & 17 Viet. o. 44 ; 
20 « 21 Viet. o. 67 ; 27 & 28 Viet. c. Ill : as to Somerset House, 15 A 16 Viot. 
c. 40 ; 17 & 18 Viet o. 93; 25 & 26 Viet. c. 93, s. 73 ; as to a Iosbo to King’s 
College, 36 A 37 Viet. c. 4 ; as to Post Office buildings in Queen Victoria Street 
and West Kensington, 61 A 62 Viet o. 5. The ^property of the metropolitan 
police courts was transferred from the Board of Works to the Receive? 'for the 
Metropolitan Polioe District by the Metropolitan Police Courts Act, 1897 (60 A 

61 Viet. o. 26), s. 3. 

00 Grown Lands Act, 1866 (29 A SO Viet. c. 62), s. 8. 

( f) Geological Survey Act, 1845 (8 & 9 Viet c. 63). 

H.L.— -VII 
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281. The Commissioners of Works may purchase, take, oj 
accept any hereditaments of any tenure which may be necessary 
for the public service, and sell or exchange the same, and give a 
good discharge for the purchase-money ; they may also grant any 
lease or underlease of any hereditaments so purchased or taken, and 
enter into agreements for sale, exchange, lease, or underlease. All 
purchases, exchanges, sales, or leases are to be made, and the 
produce and income applied, under the direction of the Treasury (t). 

The moneys arising from such Bales or leases are to be paid into 
the Consolidated Fund ; but the receipt of the Commissioners is a 
sufficient discharge to any purchaser or lessee paying moneys to 
them (ft). 


Enrolment of 252. Every instrument whereby any land or interest in land 
conveyances. in England or Wales is conveyed or assigned to or by the Com- 
missioners of Works, under or for the purposes of the Commissioners 
of Works Act, 1852, must bo enrolled in the Central Office of the 
Supreme Court, and if so enrolled is not to require any other 


( g ) Publio Statues (Metropolis) Aot, 1854 (17 & 18 Viet. o. 3a). Under 
this Aot tho Commissioners out of money appi opriated by Parliament for that 
purposo may erect any statue in any publio place, namoly, any street, square, 
court, or otter like place, -within the metropolitan police district, in or oyer 
which there is any publio right of ingross, ©gross, regress, or thoroughfare, and 
inolose the same and the pedestal and any surrounding space with a fence 
or roiling as thoy think lit (ibid., ss. 1, 2). Tho Oommissionors may amend or 
repair any publio statue, namely, statues mentioned in the schedule to tho Aot 
or any statues erected after the 10th July, 1854, wholly or in part in any publio 
place as defined above, and tho pedestal of, and the fence or railing surrounding, 
the samo, with moneys appropriated thereto by Parb'amont (ibid., s. 3). Pull 
powors are conferred upon tho Commissioners for the erection, restoration, or 
repair of any such publio statues, and no publio statue (as above defined) may 
be erected in anypublio placo (as above defined) without their writton assent 
(ibid., sa. 4, 5). Tno ownor of any statue (not being a statue mentioned in the 
schedule to tho Aot) situated witlun tho metropolitan police district (namely, as 
doflned by the Metropolitan Police Aot, 1820 (10 Geo. 4, o. 44)), may, with the 
assent in writing of the Treasury, transfor the same to the Commissioners of 
Works, and upon completion of such transfer tho statue is to be deemed a 
41 publio statuo ” under tho Publio Statues (Metropolis) Act, 1864 (17 A 18 Yiot 
«. 33), ss. 1, 7. 

(A) Under the Ancient Monuments Protection Acts, 1882 to 1900. As to 
these AotS’See title Open Spaces Aim Peckeation Gbounds. 

(i) Commissioners of Works Aot, 1852 (15 & 16 Viot. o. 28), g. 2. Tho provision 
of this section requiring enrolment of conveyances of freeholds to or by the 
Commissioners is repealed os to England ana Wales and replaced by similar 
provisions by the Commissioners of Works Aot, 1804 (67 A 68 Viot. o. 23) (see 
p. 137, poM), but is stQl in force as to Ireland (see the Commissionem of- works 
Aot, 1894 (57 & 68 Viot o. 23), s. 1 (4) }. In the ease of purchases, sales, leases, or 
exchangee, it is not necessary for the vendor, purchaser, lessor, or lessee to 
ascertain whether the consent of the Treasury has been given (Commissioners of 
Works Aot, 1894 (67 & 68 Viot o. 23), s. 1 (2) ). 

(A) Commissioners of Works Act, 1862 (16 A 16 Viot. o. 28), s. 2. Apart from 
the word “heritages” it seems doubtful whether these provisions os to buildings 
etc. not required refer only to the Supreme Court Buildings in Edinburgh, 
vested in the Commissioners by the previous section (s. 4), or to any lamas, 
buildings eto. In any ease the provision seems to be covered by the general 
powers conferred by s. 2 ; seethe text sqpm. • - 
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enrolment ackuowledgment, or, registry But this provision is not $*»*£> 
to apply to land the title of which has been registered mplii the Bexmtaed 
Land Registry Act, 1862, or the Land Transfer Act, 1876 (0* 

HUBNt BMft 

958. For the purpose of the purchase of land by the Com- Crown 
missioners of Works the powers of the Lands Clauses Acts (except Tanaa* 
the provisions relating to the purchaee and taking of land otherwise 
than by agreement) may be exercised by the Commissioners (m). power*. 


954. Nothing in the Metropolis Management Act, 1855 (n), is Metropolis, 
to divest the Commissioners of Works of any power or property for 
the time being vested in them ; and nothing in the Act is to extend 
to authorise or empower any vestry or borough council (o) to 
exercise any power or control whatsoever in or over any of the 
royal or public parks, gardens, or pleasure grounds, the 
management whereof may be for the time being vested in the 
Commissioners (p). 


(6) The Office of Land Revenue Records and Enrolments. 

255. The Treasury are required to provide a proper building' in Office of Land 
London or Westminster, to be called the Office of Land Bevenue 

Records and Enrolments, for the reception and safe custody of all Enrolments. 

the books of entry, records, deeds, instruments, writings, maps, 

plans, and other official papers which were or ought to have 

been on February 18th, 1882, in the custody of the ' auditors 

or acting auditors of the land revenues of the Crown in England 

or in the Principality of Wales (q), and also for the reception and 

safe custody of the deeds and instruments to be enrolled after 

that date, and of such other writings, surveys, maps, plans, and 

other official papers as are directed to he deposited therein (r). 

256. The Troasury are also empowered to appoint a keeper of Keeper of the 
the records and enrolments, and to make rules and regulations record* 
(which must not be contrary to the provisions of the Crown Lands 

Act, 1882) for the execution of the office (s). The keeper of the 
records holds office at the pleasure of the Treasury, and may bo 


(1) Commissioners of Works Act, 1894 (57 & 58 Yict. c. 23), s. 1 (3). As to 
the mode of registering documonts in Scotland, see the Commissioners of 
Works Aot, 1852 (15 & 16 Yiot. o. 28), s. 7. 

2 (m) Commissioners of Works Act, 1894 (57 & 58 Yict. a. 23), e. 1 (1). 

In) 18 & 19 Yiot e. 120. For the provisions of the Act, soo title Mjsj hopoijs. 
(o) Vestry or district board in the Act. As to the transfer of tho powers of 
so bodies, see note (n), p, 230, post. 

p) Metropolis Management Act, 1855 (18 & 19 Yict. o. 120), s. 241. The 
i u not to abridge, alter etc., any powers, remedies etc., of the Commissioners 
in relation to the possessions of the Crown or of tho public (ibid. ; and see 
pp. 133 et scq. t ante). 

(a) Tho duties of these officers were transferred to the Office of Land Bevonue 
Records sad Enrolments by the Crown Lands ' Act, 1832 (2 A 3 Wilt 4, c. 1), 


s. 21 . 

(r) Grown Lands Aot, 1832 (! 


j see p. 171, post. 

, r , &3 Will. 4» o. 1), s. 15.- The Treasury were 

apowered to cause the removal ol all books .of entry. recoTds, deeds, etc., in 
the custody of the former auditors, to the new office (ibid., s. 20k 
<fi) 2W. b. 16. . 
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Swt. i removed at pleasure. His salary or other remuneration is to be 
Surrendered such as the Treasury may assign to him (I). 

Revenues 

arising from 257. The expenses lor providing and maintaining the building 
Crown and the expenses of carrying on the business of the office, including 

Lands, salaries and other remunerations, are to be paid out of the fees 

Expense* and directed to be taken for enrolments, searches, and copies of deeds 
feesT and documents (a). 

Accounts of all moneys received for fees in the office must be 
rendered by the keeper of the records to the Treasury as often as 
the latter may require, and also accounts of all disbursements made 
for payment of salaries and otherwise for carrying on the business 
of the office. Moneys.received and not disbursed are to be carried 
to and form part of the land revenues of the Crown (6). 

The fees to be taken in the Office of Land Revenue Records and 
Enrolments are prescribed by Treasury warrant (c). The fees for 
enrolment by Government departments are usually remitted, but 
certain fees are to be taken by the* Commissioners of Woods and 
the Commissioners of Works from persons interested under deeds 
and documents in respect of enrolment in the Office of Land 
Revenue Records and Enrolments (d). 


Effect of 258. The enrolment of any deed, instrument, or writing signed 

enrolment. by the Commissioners of Woods or of Works, or to which either 
of them is a party, or which in any manner affects or relates 
to any part of the hereditary possessions and land revenues of the 


(t) Crown Lamia Act, 1832 (2 & 3 Will. 4, c. 1), as. 17, 18. 

(a) Ibid., b. 19. Tlie fees for enrolments etc. aro to bo Buoh as may bo 
appointed by the Treasury (ibid., s. 22 ; and see note (c), infra). By the Public 
Offices Site Act, 1882 (45 & 46 Viet. o. 32), s. 8, the Commissioners of Woods 
were empowered to provide a now office out of tho capital of tho land revenues 
of tho Crown, subject to the approval of the Treasury. This section has 
now been repealed by the Statute Law Revision Act, 1898 (61 & 62 Viet, 
o. 22). 

(b) Crown Lands Act, 1832 (2 & 3 Will. 4, c. 1), s. 29. 

(e) Treasury Warrant, 21at December, 1903, No. 1170, issued under the 
Crown Lands Act, 1832 (2 & 3 Will. 4, c. 1 ), and subsequent Acts. The fees are as 
follows: (11 enrolment of a document by entry, 5s., with a further charge of 
(id. for each folio of seventy- two words beyond the tenth folio ; (2) for the 
enrolment of a memorial of a deed pursuant to tho Copyhold Act, 1894 (67 <k 58 
Viet. o. 46), 6s. ; (3) for a certified copy of an extract from any document, 6J. 
for each folio of seventy-two words ; (4) for making and examining a copy of a 
plan or of an extract from a plan, 2s. Gd. for every hour occupied thereon ; 
(5) for the inspection of one dooument, Is. ; (6) for the inspection of soveral 
documents belonging to one series produced on one and the same day, 2 s. Gd. 
The previous warrants of the 21st Docember, 1890, and 4th September, 1897, 
are annulled by thi§ warrant. w 

(d) The practice is to remit the above fees when chargeable against any 
department of Ilia Majesty’s Government; but a uniform enrolment fee of 6s., 
and in the oase of deeds and documents which have to be enrolled by entry 
at length an additional fee of Gd. per folio for every folio of seventy-two words 
after the tenth folio, is to be taken by the Commissioners of Woods and the 
Oommissioiiers of Works respectively from the persons interested under saoh 
deeds and documents in respect of enrolment in the Office of Land Revenue 
Records and Enrolments (Treasury Warrant, 21st December, 1903, No. 1171, 
issued under the authority of the Crown Lands Act, 1861 (14 ft 16 Viet. o. 42), 
and of all other enabling powers). 
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Crown (c), when enrolled in the Office of Land Be venae Record* and ‘tiatfes. 
Enrolments, is to be as good and available and of the like force and ftMUttynd 
effect (without enrolment or acknowledgment in any court or courts By rnw 
of law or equity, and without registration) as if enrolled in the 
Supreme Court, or as if a memorial had been entered or registered ffSS? 
in the office for registering deeds in the county or counties in which “ anaB * 
such land revenues or possessions or any of them are situate (/). 

250. Certificates or other documents required to be given or Certificates, 
signed by the keeper of the records and enrolments may be given or 
signed by any person acting with the sanction of the Treasury as 
his deputy or assistant, whether the office of keeper is vacant or 
not, and it is not necessary to prove the handwriting of the person 
so acting, or his authority to act (g). 

(7) Duties of Receivers, 

260. Any person appointed as receiver of the issues, revenues, Distress, 
and profits of the possessions and land revenues of the Crown may 

by virtue of his appointment, and without further authority, either 
by himself or any person whom he may depute, make distress for 
any rents in arrear or unpaid from any lessee, occupier, or tenant 
of any of the estates or possessions, or from any person liable 
to any quit or other rent within his collection, receipt, or manage- 
ment, and impound, sell, and dispose of the goods, chattels, and 
effects so distrained. But in making or causing any distress to be 
made, and in relation to any question of law or otherwise arising 
thereon, the receiver must obey and conform to any orders and 
regulations given to him by the Commissioners of Woods (It). 

261. At the end of every month (unless otherwise directed by Payment!, 
the Commissioners of Woods ( i )) receivers must transmit all sums 
received during the month to the Commissioners of Woods ; and 
whenever any such receiver has received or got into his hands any 

sum belonging to the Crown exceeding £500, he must (unless 
previously instructed to the contrary by the Commissioners of 
Woods (i)) forthwith transmit the same to the Commissioners. If 
he fails to do so, or to apply or dispose of the money in any other 
manner directed by the Commissioners, he becomes chargeable, and 
is to be charged, with interest for every such sum at such rate (not 


(e) Or any other lands, tenements, or hereditaments situate in England or 
Wales, for the time being under the management or control of the Commissioner! 
or either of them. 

(/) Grown Lands Aot, 1653 (16 & 17 Viot. c. 56), !. 6. 
ffi Crown Landa Aot, 1894 (57 & 58 Viot. o. 43), s. 10. 

(A) Grown Lands Act, 1829 (10 Geo. 4, o. 50), s. 90. As to the powers of the 
Treasury to make rules relating to the reoeipt of money, see p. 125, ante. All 
sheriffs, mayors, justices, bailiffs, constables, beadborougbs, and other officers 
and ministers of justice, are required to aid and assist the receive*, or bis 
substitute in making such distresses, in impounding, selling, and disposing of 
the same, and in all other matters relating thereto, or to the execution of bis 
office (Crown Lands Aot, 1829 (10 Geo. 4, o. 50), s. 90). This power is applicable 
to foreshore vested in the Board of Trade (see note (o), p. 144, post). 

(t) Or, smbte, by the Treasury ; see p. 125, ants. 
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exceeding £10 per cent, per annum) m the Coimxiiseionerl 
Surrendered appoint, from the day or time at which it was received until it id 
Revenuee transmitted or paid over as directed by the Commissioners (ft), 
arising tram 

Crown 262. Beceivers must render accounts to the Commissioners of 
Lands. Woods of all moneys received and of all other acts, matters, and 
Heoetor’a things done by them on account of or in relation to the possessions 
accounts. and land revenues of the Crown at the time required by the 
Commissioners. These accounts are to be tried and examined by 
the Commissioners and to be incorporated with and form part 
of their accounts, and when so incorporated and audited and 
passed (Q, the receipts of the Commissioners for the balance of 
the accounts are to be good and effectual discharges to the 
receivers (m). 

Verification. The Commissioners of Woods or any of them may receive a 
verification and take an examination upon oath (or declaration in 
lieu of an oath (n)) concerning any account, survey, estimate, report, 
or other matter relating to the lands under their management, 
or direct the verification to be made before any justice of the peace 
or magistrate (o). 

If any receiver, deputy, accountant, or other person is guilty 
of wilful and corrupt perjury in such verification or examina- 
tion, or wilfully forswears himself in regard to any of the above 
matters, lie may bo punished undor the law in force relating to 
wilful and corrupt perjury (p). 


(8) Accounts and Audit, 

Commis- 263. On or before the 80th November in each year the Commis- 
sioner*’ sionors of Woods must prepare and transmit to the Comptroller 

accounts. an d Auditor-General (a) abstract accounts for the year ended on the 

81st March next preceding, classed under distinctive headings, of the 
receipt and expenditure of the capital and income derived from 
the possessions and land revenues of the Crown, and of any other 
fundB under their control and management. After examining the 
accounts and certifying their conformity or otherwise with the 
Act? relating to the receipt and expenditure of the funds to which 
they relate, the Comptroller and Auditor-General must transmit 
copies of the accounts so examined and certified, with a report 
thereon, to the Treasury on or before the 91st January next following, 


(jfc) Crown Lands Aot, 1629 (10 Geo. 4, o. 50), s. 84 (applicable to foreshore 
vested in {he Board of Trado ; Bee note (o), p. \4A, post). 

(l) As to the audij; of the accounts of the Commissioners, see p. 141, post. 

(m) Crown Lands Act, 1829 (10 Geo. 4, c. 50), s. 81 (applicable to foreshore 
vested in the Board of Trade ; soe note (o), p. 144, post). 

(n) Promissory Oaths ,Aot, 1868 (31 & 32 Viet. c. 72), s. 12; Statutory 
Declarations Aot, 1835(5 5b 6 Will. 4, o. 62 ), ss. 1 — 4 ; and see note (&), p. 27 , ante, 

(o) Crown Lands Aot, 1828 (10 


. , . .... I Geo. 4, o. 50), s. 82 (applicable to foreshore 

Vested in the Board of tirade ; see note (o), >.144, post). 

- (p) Ibid., s. S3* See, as to the Board of Trade, note (o), p. 144, post. As to 

title Obhunai# Law and Pbocbdube. 

duties of the former- Commissioners of Audit have new 


passed} see title B is van un. 
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and the latter mutit lay the same before the House of Commote oh 
or before the following 81st. March, it Parliament is then gifting* 
and if not, then within a fortnight of the next meeting Of 
Parliament (&). 

264. The Commissioners of Woods mast also within three 
calendar months after the diet March in every ye&r certify and 
report in' writing under their hands and seals to the Crown and 
both Houses of Parliament what leases, sales, exchanges, purchases, 
and grants have been made during the year ending the 6th January 
preceding (c). The reports must contain full particulars of the 
various transactions (a), and also a statement of the income and 
expenditure of the moneys which have arisen from the possessions 
and land revenues under their management, and of all debts 
incurred by the Commissioners and the amount of interest du$ 
thereon, and of such other matters and things as they may 
think fit(e). 

265. The Comptroller and Auditor-General (/) must examine, 
try, and audit the accounts of all moneys which by any Act are 
placed under the control and management of the Commissioners of 
Woods and the Commissioners of Works ( g ) ; and every general 
account of the land revenues of the Crown referred to the Comp- 
troller and Auditor-General under the Crown Lands Act, 1882 (/*), 
after being audited, must be delivered by him, together with the 
several detailed and subsidiary accounts (mentioned or referred to 
in the general accounts) of tho receivers, surveyors, rangers, 
gavellors, stewards, bailiffs, collectors, or other local officers charged 
with the collection of land revenues, to the Keeper of tho Land 
Bevenue Becords and Enrolments, not less than three years aftor the 
declaration of the general account, unless the Treasury otherwise 
direct©. The general, detailed, and subsidiary accounts are to 


(b) Crown Lands Act, 1851 (14 & 15 Viet. o. 42), as. 38, 39. 

(c) Publio accounts wero formerly made up to this dato, but arc now authorised 
as to certain accounts (see title Bevenue) to bo modo up to tho 31st March. 

(d) Namely, the terms for which looses are granted, the annual value of the 
tenements comprised therein and the annual valuo by the lost preceding survey, 
and the rent, lines, or other consideration reserved or paid, and also, where 
possible, the rent and fines reserved and paid upon the last preceding lease ; 
also the lands which have been sold, granted, or given or received in exchange, 
the amount of the purchase-money paid or received, and the names of the 
parties to or by whom, and the purposes for which, such grants oto. wore 
mode. 

(e) Grown Lands Act, 1829 (10 Geo. 4, o. 50), s. 125, as amended by the 
Grown Lands Act, 1848 (11 & 12 Viet. o. 102), s. 8. 

(/) See note (a), p. 140, ante. 

fg) The Act relates to the Commissioners of Woods, Forests, Works, and 
Bunungs, but the two departments are now separate (see note (k), p, 199, ante), 

(h) 2 & 3 Will. 4, c. 1. This provision applies to accounts referred for audit 
under the Grown Lands Act, 1832 (2 & 3 wiL 4, o. 1), the provisions of which 
ahw> audit were repealed by the Statute Law Be vision Aft, 1874 $7 ft 88 
Vint. 6. 80), accounts now being referred for audit under the Exchequer and 
Audit Departments Act, 1885 (28 ft 29 Viet. & 98) (see tilde BevhEub). 

(») The Treasury m*y direct any such account^ to he kept for a ldnger time, 
nor more than seven yean, for comparison with 4he mounts of 
years. 
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remain of record in the Office of Land* Revenue Records and Enrol- 
menfcs ; and rents, revenues, issues, or profits of any lands, tithes, 
or hereditaments specified or mentioned in the record of such 
accounts in the office, are to be held duly in charge by, to, or with 
the auditors or other proper officers of the Office of Land Revenue 
Records and Enrolments, and the records are to be valid and 
effectual (ft). 

266. Any document purporting to be a print or copy in print 
of any report to the Crown or the Houses of Parliament purporting 
to be made by the Commissioners or any Surveyor-General for the 
time being of Woods, Forests, and Land Revenues, or by any 
Surveyor-General of the Land Revenues of the Grown, or by the late 
Commissioners of Woods, Forests, Works, and Buildings (l), is at all 
times to be admissible in evidence (m), as the original would have 
been if produced from the proper custody and duly proved in 
evidence, provided that the document purports to have been 
printed by order of either House of Parliament, or has upon it 
words to that effect (n). 


(D) Management a/ tie Foreshore. 

267. Ab from the SI ht December, 1866, tlio management of the 
Crown’s interest in the foreshore has (subject to certain excep- 
tions (o)) been transferred from the Commissioners of Woods to 
the Board of Trade ( v )■ This transfer includes all such ports and 
rights and interests of and in the shore and bed of the sea and of 
every channel, creek, bay, estuary, and of every navigable river of 
the United Kingdom as far up the same as the tide flows, as at that 
date belonged to the Sovereign, in right of the Crown, subject 
to such public and other rights as by law exist in, over, or affecting 
the same or any part of the same ( 7 ), and subject also to the 
following exceptions : — 

( 1 ) The transfer is not to apply to the foreshore of the Thames (r), 
the Tees (s), or of the county palatine of Durham (t), or to any 
other particular portions of the foreshore with respect to which the 
Commissioners of Woods are by any Act specially empowered to 


(ft) Ab they would have been if enrolled and recorded in the office o i the 
King’s Remembrancer, or in any other effice or court of record of law or equity, 
or with any auditors or othor officers of the revenue (statute 7 & 8 Tict. c. 89, 
ss. 1 — 3). 

(2) As to the separation of the Commissioners of Works from the Com- 
missioners of Woods, see note (ft), p. 123, ante. 

(m) In, any court of justice, or before any person having by law or consent of 
parties authority to, hear, receive, or examine evidence. 

(n) Grown Lands Act, 1873 (38 & 37 Viet. 0 . 36), s. 6. 

to) See the text infra. 

(p) Grown Lands Aot, 1866 (29 & 30 Viot. c. 62), s. 7, 

( 9 ) Ibid. 

(r) As to this, see the Thames Conservanoy Aot, 1837 (20 6 21 Viet. 0 . oxlvii.) ; 
as to agreements for rent of piers, see the Commissioners of Woods (Thornes 
Tiers) Act, 1879 (42 & 43 Viet. 0 . 73), and p. 207, post. 

(«) As to this, see the Tees Conservancy Aot, 1838 (21 A 22 Viet. 0 . cxlL). 

(f) This remains under the Commissioners of Woods. See, generally, as to the 
foreshore in Durham, p. 114, ante. 
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make any disposition or arrangement of or concerning the rights to** *» 
of the Crown therein (a) ; SoMoM 

(2) Or to any beds, seams, or veins of coal or stone or any Bertme 
metallic or other mineral substances in or under the foreshore, or 
to any mines or quarries thereof, which are to continue to be vested, 
held, and enjoyed as on the 6th August, 1866 (6) ; “5* 

(8) Or to any portion of the foreshore in relation to which other excep- 
any instrument was lawfully made or executed by the Commis- tion*, 
sioners of Woods or either of them prior to the 1st January, 

1867 (c); 

(4) Or to any portion of the foreshore in relation to which money 
was paid into the Bank of England or any other bank prior to the 
1st January, 1867 (d ) ; 

(5) Or to any portion of the foreshoro in front of or immedi- 
ately adjacent to any lands of or to which the Grown, or any 
person or body in trust for the Crown, was seised or entitled 
on the 81st December, 1866, in possession, reversion, or remainder, 
or which, at a similar date, Were the property of any Government 
department, or in the possession of the same or any officers of the 
same (e). 

268 . For the transfer of the Crown’s interest in the foreshore so Compel- 
effected compensation was directed to be paid to the land revenues nation, 
of the Crown, the amount to be determined by two arbitrators, 
appointed one by tho Treasury and the other by the Commissioners 
of Woods, or, in case of disagreement of the latter, by an umpire 
appointed by the Lord Chancellor before the arbitrators entered on 
the reference ; and the amount of the compensation so determined 
was directed to bo made good to tho land revenues of the Crown in 
certain ways (/). 


fa) Crown Lunds Act, 1866 (29 & 30 Viet. c. 62), s. 17, Sched. IT. 

(b) Ibid., b. 21. Tho management therefore remains with the Commissioners 
of Woods. As to the Crown’s right to mines, see p. 116, ante. 

(c) Ibid., s. 18. 

Id) Ibid., s. 19. 

(e) Ibid., s. 20. Every such portion of the foreshore is to continue to be 
vested, and to bo subject to the same powers, rights, and privileges, as if the 
Act hod not been passed. Nothing contained in or dono under tlio Act is to 
take away, restriot, or diminish any lawful powers or rights of the Crown to use 
the foreshore for purposes of salmon fishings (Hid.). 

(/) Ibid., s. 14. The compensation was to do made good either by the 
release to the land revenues of the Crown within six months after award mado of 
any debt due therefrom to the Consolidated Fund, the release to bo made by 
Treasury warrant ; or by the transfer to the Consolidated Fund within a similar 
period of the charge for any pensions, annuities, or othor annual paymonts pay- 
able out of the mud revenue of the Crown, the charges so transferred to be 
specified by Treasury warrant, which was to be enrolled in the Court of 
Exchequer, now the Central Office of the High Court of Justice. On issue of 
the warrant the oharges specified were to become charged upon the Consolidated 
Fund, and the land revenues of the Crown discharged therefrom. The balance, 
if any, of the compensation, as specified by Treasury warrant, was directed to be 
charged upon the Consolidated Fund and payable thereout at such periods and 
in such proportions as the Treasury by warrant should direct, so that the whole 
should be paid within ten yean after the award was made. Copies of Treasury 
warrants made in pursuance of these provisions were directed to be laid before 
both Houses of Parliament. Ibid. t sa. 14, 15. 
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369. If it appears to the Treasury, on the representation of tile' 
Commissioners of Woods and the Board of Trade, that the transfer 
of any foreshore (g) from the management of, the Commifisioaoetg 
to that of the Board, or vice vend, would be convenient for the 
purpose of administration, the Treasury may, by order, moke 
such a transfer, with or without payment in respect of the same, 
as they think fit, subject and without prejudice to the rights and 
interests, if any, of any other person therein Qi). 

Any foreshore so transferred to the Board of Trade is to be subject 
to the like provisions and is to be dealt with as if it had been trans- 
ferred in the manner stated above (t), and compensation had been 
paid therefor to the land revenues of the Crown (ft). Any foreshore 
( so transferred to the management of the Commissioners of Woods 
is to be subject to the like provisions and be dealt with as if it had 
been excepted from transfer to the Board of Trade under the above 
provisions (Z). 

270. If any claim to any foreshore on the part of the Board of 
Trade, the Commission ars of Woods, hr the Chancellor and Council 
of the Duchy of Lancaster is disputed by any of those departments, 
the Board of Trade or the Commissioners of Woods, with the 
consent of the Treasury and the Chancellor and Council of the 
Duchy of Lancaster, may enter into an agreement for settling the 
dispute. Sucli agreement may provide for the payment to or by 
the Board of Trade or the Commissioners of Woods by or to the 
Chancellor and Council of the Duchy of Lancaster of any sum of 
money in satisfaction of any claim which the department to whom 
the money is paid may have had to the foreshore which is the 
subject of the agreement (m). 

Any agreement under this provision must be executed on the part 
of the Chancellor and Council of tho Duchy of Lancaster, under the 
hand and seal of the Chancellor and attested by the Clerk of tho 
Council (ft). 

271. The Board of Trade may exercise with regard to the foreshore 
all the powers, authorities, rights, and privileges which the Commis- 
sioners of Woods might have exercised in relation thereto at the 
time of transfer (o), and all deeds and instruments made by the Board 

f 

(g) “ Foreshore ” in connection with this provision is to hav e the same moan- 
ing as in tho Crown Lands Aot, 1866 (2flr & 30 Viet. o. 62), osto which see p. 142, 
ante (Crown Lands Act, 1006 (6 Edw. 7, o. 28), s. 11). 

(h) Ihid ., s. 2 (l). 

m Namely, under the Crown Lands Act, 1866 (29 & 30 Yict. o. 62). 

(ft) Grown Lands Aot, 1900 (6 Edw. 7, o. 28), s. 2 (2) (a) ; and for tho provisions, 
see p. 14S, ante. 

to ifttf. ! s.2(SQrb). 

(m) Ibid,, s. 3 (1), (2). Anv money due from or received by the Board of 
Trade, the Commissioners of Woods, or the Chancellor and, Counpil of the 
Duchy of Lancaster under this provision is to be paid or applied as u payable 
or received for the purohaso or sue of lands (ibid., s. 10). 
s. 3 (3)." 

Crown Lands Act, 1866 (29 A 30 Yiot. c. 62), s. 6. Under s. 10 the 
~ing provisions are expressly made .applicable to the Board of Trader 
i Lands Aot, 1829 (10 Geo. 4, o. 60), s. 74 (exoneration of purdheeers fts tb 
i of purchase-met key; seep. 1 63, port) ; s. 77 (exemption of grants eto. 
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of Trade are to be executed and signed by one of the seoreteries or 
assistant secretaries to the Board. Bat no officer of tb«3o$tfd so 
exeeuting or signing is to become personally chargeoble<p)-’ . * 

972. Money received by the Board of Trade in exercise of. the 
above powers which would have been carried by the Commissioners 
of Woods as annual income to the Consolidated Fund is to be paid 
into the Exchequer to form part of the Consolidated Fund (q). Money 
similarly received, and which would have been applied as capital by 
the Commissioners of Woods, is to be applied towards the reduction 
of the National Debt in the manner directed by Treasury minute or 
warrant, which must be laid before both Houses of Parliament (r). 

273. The Board of Trade may ( 0 ) demise and lease (or enter into 
contracts or agreements for that purpose) all the estate, right, 
title, and interest of the Crown, in right of the Grown, in any 
portions of the shore of the sea or its arms or of navigable rivers, 
or in lands derelict or gained from the sea or its arms or navigable 
rivers, for a term not exceeding ninety-nine years (t). 

274. Previously to commencing any work below high-water 
mark with reBpoct to a harbour, port, bay, estuary, or navigable 
river comprised in a notice given by the Admiralty under s. 9 
of the Harbours Transfer Act, 1862(a), plans, specifications; and 
working drawings of the same must be deposited at the Admiralty 
office for the approval of the Admiralty ( b ) ; and with respect to all 
other parts where the tide flows, previously to commencing any work 
below high-water mark, such plans etc. must be deposited at the office 
of the Board of Trade for the approval of the Board of Trade (<?). 


from stamp duties ; see p. 154, port) ; ss. 81— 85 (provisions as to receivers; soe 
p. 139, ante)} ss. 90—93 (distraint for and arrears of rent; boo p. 165, post) • 
8. 94 (disputes as to boundaries; see p. 176, post), except that the consent 
of any authority, or enrolment of any instrument required thereunder, is not to 
bo requisite. Under s. 11 of the Grown Lands Act, 1866 (29 & 30 Viot. o. 62), 
tho provisions, as to settlement of disputed claims, of tho Crown Lands Act, 1853 
(16 & 17 Viet. c. 56), s. 5, as amended by ss. 26—29 of the Grown Lands Aot, 1866 
(29 & 30 Viot c. 62), are extended to the Board of Trodo, except that the conBont 
of any authority is not to be required (soe pp. 155, 174, 176, poet, for these 
provisions). 

tv) Grown Lands Act, 1860 (29 & 30 Viet o. 62), s. 9. 

Hid., s. 12. 

Ibid.. s. 13. 


In the execution of tho powers of leasing contained in the statutes recited 
in the preamble to tho Grown Lands Act, 1845 (8 & 9 Viet. o. 99), namely, the 
Crown Lands Ants, 1829 (10 Geo. 4, c. 50), ss. 23, 28, 30, 61; and 1882 (2 & 3 
Will. 4, o. 1) ; and the Grown Lands (Scotland) Act, 1833 (3 & 4 Will. 4, o. 69). 
' H) Grown Lands Act, 1845 (8 & 9 Viet. c. 99), s. 1. When a lessee covenants 
and agroes to make embankments or do other acts necessary for reclaiming the 
land or to construct and erect wharves, docks, or other works on it to the 
satisfaction of the Commissioners and for the permanent improvement of the 
Value of the land, it' is not necessary for the lessee to agree or enter into a con- 
tract to erect other buildings on the land, other than as abotVVtatod. As to the 
jrtfeftftrathm of land below high-water mark at ordinary spring tides, see p. 177, 
mk Am to leases of foreshore etc. made by the Bishop eg Durham tfttor to the 
23rd day of July, 1368, see p. 114, ante. 

'■ tom A 23 Viot. o.r- 
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Baov.s. 275. If the Admiralty or the Board of Trade order a local 
Bturrendered survey and examination of an embankment or work proposed to be 
Revenues constructed under the powers of the Improvement of Land Act, 
•ri ling ftw n 1864 (</), in, over, or affecting a tidal or navigable water or river or 
Gnwu 0 f the intended site of the same, the costs of the local examination 
are to be defrayed by the landowner (c). 

Protection of One month's notice in writing of an application to register the 
foreshore. title to land which comprises land below high-water mark at 
ordinary spring tides must be given to the Board of Trade before 
registration (/). 

Fits, shafts, adits, drifts, levels, drains, watercourses, pools, or 
embankments may not be sunk, driven, or made so as to injure, 
weaken, or endanger, or be likely to injure, weaken, or endanger, 
piers or other structures on or near the foreshore (g). 

A local authority may not take, use, or interfere with the shore 
or bed of the sea or of any river, channel, creek, bay or estuary, 
or land and hereditaments, subjects, or right of any description 
belonging to the Crown, ir right of th* Crown, without sanction (A). 


Oyster and 

mussel 

fishery. 


276. Where an order (i) lias been made for an oyster and 
mussel fishery (lc) on part of the seashore ( l ) under the management 


is to bo in wilting under tlio hand of the Secretary of the Admiralty and one of the 
Secretaries of the Board of Trade, the work to bo constructed only in accord- 
ance with such respective approval ; when commenced or constructed, the some 
may not be altered or extended without obtaining previous consent and approval ; 
if such work is commenced or completed, or altered, extended, or constructed, 
contrary to the provisions of tho Act, the Admiralty or the Board of Trade, as 
the case may require, may abate, altor, and remove the same and restore the 
site to its former condition, at tho cost and charge of the porson or company 
exoouting the work, recoverable os a debt due from such person or company to 
the Crown. 

The powers and duties of the Commissioners appointed under the Improvement 
of Lund Act, 1864 (27 & 28 Viet. c. 114), were transferred to tho Board of 
Agriculture (now the Board of Agriculture and Fisheries) by tho Board of 
Agriculture Act, 1889 (52 & 53 Viet. o. 30). 

{d) 27 & 28 Viot. o. 1 14. As to the powers of the Commissioners under this Act 
being transferred to the Board of Agriculture and Fisheries, see note (c), supra. 

(e) Ibid., b. 41. Tho amount of the oosts is a debt due to the Crown from tho 
landowner, and if not paid on demand may bo recovered as a debt duo to the 
Crowfa, with tho oosts of suit, or may be recovered, with costs, as a penalty may 
be recoverable from the landowner. 

(/) Land Transfer Act, 1875 (38 & 39 Viet. c. 87), s. 66; see p. 177, post. 

to) Crown Lands Act, 1866 (29 & 30 Viet. c. 621, s. 23. 

(h) The saving of the Crown rights in genoral by the Fublio Health Acts 

Amendment Aot, 1907 (7 7, c. 53), and in particular as above stated, is more 

fully set out at p. 20 5,jpost. 

(i) Under Jbhe Sea Fisheries Act, 1868 (31 & 32 Viet. c. 45), and tho Acte 
amending the same. 

(k) The words “ oysters " and “ mussel© " include the brood, ware, half-ware, 
spat, and spawn of oysters and mussels respectively; and the expression 
“ oyster ana mussel fishery " includes a fishery for either oysters or mussels 
separately, and the term “ oyster or mussel fishery ” includes a fishery for both 
oysters and mussels. The provisions of the Aot apply in the case of any fishery 
to oysters and Oyster ground and beds alone, or to mussels and mussel ground 
and beds alone, or to both oysters and mussels and oyster and mussel ground and 
beds, according as the right of fishery is for oysters alone, ox tot mussels alone, 
or far both oysters and mussels (see Fisheries Aot, 1868 (31 & 32 Viot. o. 46), s. 28). 

(0 Within the meaning of the last-oited Aot 
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of ibe Commissioners of Woods or of the Board of Trade, the . 8 * 0 *. *. 
Commissioners or the Board of Trade, as the ease may be, may Swimdawd 
grant a lease (w) for a term not exceeding sixty years (a). RersaW 

arising ftpg 

277. All persons entitled in right of or under the Crown to, or Crown 

to the management of, any beds, seams, veins, mines, or quarries in Ilftnd0, 

or under the foreshore, or in or under any lands immediately Rights of 
adjacent thereto, and their respective tenants, are empowered to 

take into possession, or use, or pass through, over, or under, any etc 

portion of the foreshore under the management of the Board of 4 
Trade to do certain specified acts, subject to certain provisions as to 
notice, compensation for damage, and for the preservation of piers 
or other structures in or near the foreshore and the safety and 
accommodation of the public (o). 

278. Nothing in the Crown Lands Act, 1866(a), is to extend or be Saving clause, 
construed to oxtend or increase the powers or authorities, rights or 
privileges, of the Crown over the foreshore, or any part thereof, but 

as between the Crown and alf othor persons such powers and rights 
are to continue as the same existed prior to the 6 th August, 1866 (5). 

The Act also contains a saving to all persons and bodies politic 
or corporate, and their respective representatives (other than His 
Majesty in right of the Crown) of all such estates, rights, titles, 
claims, and demands whatsoever as they respectively had on the 6 th 
August, 1866, or might or could have had if the Act had not been 
passed (c). 

Sub-Sect. 4. — The Disposition of Crown Lands before 1829. 

279. Although the disposition of Crown lands is mainly Alienation 
regulated by more recent enactments, which are dealt with sub- r ®tricted. 
sequently (d), the Crown Lands Act, 1702(e), has not been wholly 
repealed, and it is therefore necessary to refer to the powers of 
disposition thereunder. As from the 25th of March, 1702 (/), all 


(m) Of so much of the seashore under their management for a period not 
exceeding the duration of the rights conferred by tho order and not exceeding 
sixty years. Any lease of seashore granted for a longer term than thirty-one 
years by the Board of Trade bofore 14th August, 1885, the date of the panging 
of the Crown Lands Act, 1885 (48 & 49 Viet. c. 79), in rospect to a fishery 
comprised in an order made under the Sea Fisheries Act, 1808 (81 A 82 Viet 
c. 45), and the Acta amending it is valid os if granted under the Crown Lands 
Act, 1885 (48 & 49 Viot. o. 79). 

(n) Grown Lands Act 1885 (48 & 49 Viet. c. 79), s. 3. The two recitals in 
this section were repoaled by tho Statute Law Revision Act, 1898 (61 & 62 Viet 
c.22). 

(o) Grown Lands Act, 1866 (29 & 30 Viet. o. 62), s. 22. 

(a) 29 & 30 Viot. c. 62. The provisions of the Act are given on pp. 142 et sej., 
ante, and in sub-sect. 5, post. 

(ft) Grown Lands Act 1866 (29 & 30 Viet o. 62), s. 25. The date is tUt on 
which the Act came into foroe. 

c) Ibid., s. 31. 

i) See p. 151, post. 

'*) 1 An n. c. 1 ; stat 1, o. 7, Buff. 

(/) Namely, the date of the passing of the Crown Lends Act, 1702 (1 Ann. 
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Mr. ». grants, leases or other assurances made or granted by the Cfromt to; 

Jtomadered of lands or other hereditaments (h) (advowsons of churches aid' 
BereUttes vicarages only excepted) in England, Wales, or the town of Benriefej 
upon-Tweed, belonging to the Crown, or persons in trust for the 
Fj®*™ Crown, in possession, reversion, remainder, use, or expectancy («) to 
£ Zz!! Sl any person, body politic or corporate, by which any estate or interest 
may pass from the Crown, are void and oi no effect (ft), unless the 
grant, lease, or assurance is made for a term or estate not exceeding 
thirty-one years or three lives, or for a term of years determinable^ 
upon one, two, or three lives, and unless made to commence from the. 
date of the making thereof ; and, if the grant, lease, or assurance is 1 
made to take effect in reversion or expectancy, unless the same, 1 
together with any estates in possession, does not exceed three lives or 
the term of tliirty-one years in the whole ; and unless the tenant is 
liable to punishment for waste, and the ancient or most usual rent or 
more is reserved, or such rent as has been reserved and paid for the 
lands or other hereditaments for the greater part of twenty years 
before the making of the grant or assurance ; and, where no rent has 
been reserved or payable, unless a reasonable rent, not being under 
the third part of the clear yearly value of the landB or hereditaments,' 
is reserved ; and unless the respective rents be made payable to the 

o. 1 ; stat. I, c. 7, Buff.)- The Aot was repealed by statute 19 Qeo. 3, c. 46, 
s. 1, so far as it related to the solo of foe farm or other rents remaining 
•unsold by the trustees for the Grown (soe os to thoso p. 149, post), or trustees' 
within tiie survey or receipt of the Duchy of Lancaster (see p. 224, past), or to 
the appropriation of the money to arise by any sole or sales of the same j and 
also so far os it related to any manors, messuages, lands, tenements, or heredita- 
ments, within or parcel of the honours, manors or lordships of the Duchy of 
Lancaster, then hold by copy of court roll, or being of the nature of oopvhdd 
or customary tenure, or to any fines payable to His Majesty, his heirs or 
suooessors, upon descent. or alienation of the some (see also note (g), p. 224, 
post , and note (*), p. 226, post). 

The recital in the Crown Lands Act, 1702, s. 6 states in effect that the 
necessary expenses of supporting the Grown, or the greatest part of them, 
-were formerly defrayed by a land revenue which had from time to time been 
impaired ana diminished by grants of former Sovereigns, so that the land 
revenues of the Crown oould then afford very little towards the support of the 
government but upon determination of the particular estates on which many 
reversions and remainders in the Grown depend or expect, and by such lauds, 
tenements, and hereditaments as might thereafter descend, escheat, or other- 
wise aoorue or come to the Crown. The was therefore passed in order that 
the land revenues of the Crown in fines, rents, and other ^profits might thereafter 
be increased and the burthen upon the estates of the subjects of the re alm might 
be eased and lessened in all future provisions to be made for the expenses cl the 
civil government. By s. 9 of the Act there is a general saving to all persons, 
bodies politio and corporate, of such rights, titles, estates, customs, interests, 
claims, and demands m or to the revenues, lands, and hereditaments as they 
had before the making of the Act. 1 

(g) Namely, under the Great Seal of England, Exchequer seal, seals of 

the Duchy and County Palatine of Lancaster, or by copy of court roll or other- 
wise. . ■' 

(h) Manors, messuages, lands, tenements, tents, tithes, woods, or other 
hereditaments. 

(*) Whether in right of the Crown of England or as part of the Principality 
of Wales or of the Duchy or County Palatine of Lancaster or otherwise. 

a The words "void and of no effect" must now be read *s aubjdct to the 

— .4 oJ-... t ■ , , > > 


Past VIL— The Bbtowjb j» the Cb own. 


C*ow» during tb* whole teem 0 ! the oontmoanee oi*b$loase or 
grant (J). 

280. Where the greatest part of the yearly value of tenements 
or hereditaments belonging to the Grown at the time of making a 
lease or grant consists of buildings which may need to be repaired 
or re-edified, the Grown may lease or grant the same for a term 
not exceeding fifty years or three lives (m). 

281. Gifts, grants, alienations, leases, and assurances made of 
any of the lands or hereditaments or revenues ( n ) of the Grown 
contrary to the provisions of the Grown Lands Act, 1702 (o), are 
void without inquisition, scire facias, or other proceeding to determine 
.the same (p). 

282. The I Crown Lands Act, 1702 (q), does not disable the 
Grown from making grants or restitution of estates forfeited for 
treason or felony, or from granting, demising, or assigning lands or 
hereditaments taken or seized upon outlawry, or taken in execution 
for debts due to the Crown ;’or from making grants or admittances 
which of right or custom ought to be made of copyhold landB or here- 
ditaments part of a manor of the Crown ; or disable trustees for 
sale of fee farm (r) and other rents from executing the trusts, 
'powers, or other things to be done by them in accordance with the 
several statutes for that purpose ( 0 ). 

283. If persons, or bodies politic or corporate, hold or possess lands 
or hereditaments ( t ) by original grant or lease or assignment made 


(ft Grown Lands Act, 1702 (1 Ann. a 1 ; stat. 1, o. 7, Ruff.), s. 5. None 
of the provisions and restrictions in this Act or in any other Acts of Parlia- 
ment relating to manors, messuages, lands, tenements, leases, or hereditaments, 
or other real or heritable property or estate vested in or belonging to the Grown, 
in right of the Grown, extends to the private estates of the Sovereign (Grown 
Private Estates Act, 1862 (25 & 26 Viet. c. 37), ss. 2, 12. See also p. 274, post). 

(m) Grown Lands Aot, 1702 (1 Ann. o. 1, stat. 1, c. 7, Ruff.), s. 6. The lease 
or grant is to commence from the date or making of the same, or if it is made 
to take effect in reversion or expectancy, then so that the same, together with 
the estates in possession of the some tenements or hereditaments, do not exceed 
fifty years or three lives from such date or making; and so that the same be 
not made dispunishable of waste, and so that thore is reserved as much rent as 
is required by the Act in case of a lease not exceeding thirty-one years or three 
lives (step. 148, ante), and not otherwise. This section is repealed by statuto 
34 Geo. 3, o. 75, s. 1, so far as contrary to any of the provisions of that Act— 
that is, as to leases and grants under the Groat Seal or theseal of the Exchequer. 
Xhe statute 94 Geo. 3, c. 75, is itself repealed by the Statute Law Revision Act, 
1861 (24 & 25 Viet. o. 101). 

■ ter) See note (/), p. 147, ante. 

M 1 Ann. o. 1 ; stat. 1, c. 7, Buff. 

tp) Ibid., s. 7. This must be read subject to the powers and provisions of 
subsequent statutes. 

(a) 1 Ann. o. 1 ; stat. 1, e. 7, Ruff. 

m Where fee farm rents and other rents intended to be sold are described In 
deeds eto. by the like names as in indentures of bargain and sals, such names 
am sufficient for the purposes of the Pleading Act, 1711 (10 Ann.o. 2%o. 18, 
Buffi), ss. 4, 5. 

'> (a) Groms Lands Act, 1702 (1 Ana. o. 1 ; stat 1. o. 7, Raff), s. 8 ; and ss to 
lee fum rents in the Duchy of Lancaster, see note (/.), p. 148, ante, and 
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by the Crown {u) for & term of years, for life or lives, in fee simple 
or fee tail, or other estate upon a rent, service, or other duty 
reserved or payable under & condition or limitation of re-entry or 
cesser, or to bo void in default of payment of the rent or per- 
formance of the service or duty, and if after default made the rent, 
service, or other duty has been answered, paid, or done to the 
Crown (x) before advantage of the forfeiture has been taken, and 
before a commission awarded to inquire or other process issued as 
to the forfeiture or non-payment of rent, in such cases no advantage is 
to be taken by the Crown by reason of the forfeiture (#)> and no person 
claiming under the Crown may take any advantage of Buch default(a). 

284. In grants by the Crown during pleasure of landB, tene- 
ments, offices, or any other things the determination of former 
grants must be stated (b). 

285. Where grants (c) of lands or hereditaments ( d ) had been 
made by letters patont of Henry VIII. and Edward VI. since 
the 4ih of February, 1535-80, and the patentees (e), having 
sold (/) parts of the lands or hereditaments, had afterwards for 
certain considerations surrendered and given up their letters patent 
into the Chancery, or the letters patent had been otherwise forfeited 
by attainder, lost, cancelled, ymbosiledO/)* or by other means had come 
into the hands of tho Crown, and the enrolments of the B&me made 
void, sometimes in part and sometimes wholly, all persons, bodies 
politic or corporate, having any estate, right, title, interest, or 
possession in such lands or hereditaments from or under the 
patentees, or from or under the estate of others having the estate 
or interest of tho patentees or by any other means, might make a 
good title by exemplification or constat of the enrolment of the 
letters patent, which was to be &s valid and of the same force and 
effect as the original patent (k). 

286. When the Crown gives or grants lands or a manor with 
the appurtenances, without expressly mentioning in the deed or 


(«) In right of tho Crown or Duchy of Lancaster or otherwise. 

(x) Into the roooipt of the Exchequer or Duchy of Lancaster or Court of 
Words, or to any other having authority to recoive the same. 

S y) (Statute 21 Jao. 1, c. 23, s. 1. 

a) Ibid., b. 2, notwithstanding any law, .custom, or usage to the contrary. 

b) Statute 6 lion. 8, c. 15. 

c) The words of the Act (3 & 4 Edw. 6, o. 4) are, 11 given granted bargained 
sold and exchanged to and -with subjects of the realm bodies politio and 
corporate in fee simple fee tail for term of life or years. 1 ' 

id) Honors, castles, manors, lands, tenements, and other hereditaments and 
offices. 

(e) Their heirs, successors, or assigns. 

(/) Bargained, sold, given, exchanged, or demised. 

(ff) Sic, 

(h) Statute 3 & 4 Edw. 6, c. 4. Statute 13 Eliz. c. 3 (repealed by statute 
6. Deo. 4, c. 16, a 1) explains this statute to the effect that persons claiming 
lands or hereditaments under letters patent from the Crown at any time since 
February 4th (27 Hen. 8, 1535-30) may make a good title as above stated by 
exemplification or constat under the Great Seal of the enrolment of the letters 
patent or of so much of the same as may serve for the title or claim, provided 
the letters patent were then in force and not lawfully surrendered or cancelled. 
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writing knight's fees, advowaone o! churches, and dowers when they 
fall belonging to the manor or land, the latter are reserved to the 
Crown (i). 

287. The Crown may vest in persons, bodies politic or corporate, 
lands for erecting, rebuilding etc. a church or chapel or mansion- 
house for the residence of a minister, or for a churchyard etc. (k). 

Sub-Sect. 6. — The Statutory Position of Crown Lands under the Crown Lands 
Adi t 1829 to 1906, and other Acts. 

(1) In General. 

288. The Commissioners of Woods, Forests, and Land 
Revenues (l) are exempt from personal responsibility in regard to 
mortgages, contracts, leases, or other instruments entered into, 
made, taken, or executed by them (m), and all costs, charges, damages, 
and expenses incurred by them are to be paid out of the moneys 
received from the possessions and land revenues of the Crown (a). 

The Commissioners are by ^tatute authorised to enter into con- 
tracts, but tho estate remains in the Crown ; on a contract entered 
into by them under this authority, nnd with the consent of the 
Treasury, they cannot be sued for specific performance, but the 
contract must be enforced in the ordinary way as in the case of 
estates vested in the Crown ( b ). 

289. No purchase or sale (except where the purchase-money does 
not exceed £100), and no exchange, lease, or grant, may be made 
by the Commissioners (c) without the previous authority of the 


(*) Statute Prerogativa ItcgiH (incert. temp. c. 17 : 17 Edw. 2, slat. 1, c. 15, 
Buff.). As to grants by tho Crown generally, see Vol. VI., p. 47G; and as to 
matters affecting vendors and purchasers on sales and purchases of lands or 
hereditaments included in grants by the Crown, soe pp. 152, 153, post. 

{k) Gifts for Churches Act, 1811 (51 Geo. 3, c. 115). See p. 192, post. For 
tho redemption of land tax, seo p. 178, post. 

(0 As to tho constitution of the Commissioners, see p. 122, ante. 

( m ) And thoir heirs, executors, or administrators, and their lands, tenements, 
goods, and chattels with regard to the performance of covenants, conditions, or 
agreements in the sumo. As to the powers of one or two Commissioners of 
Woods to act, see p. 122, ante. 

(a) Crown Lands Act, 1829 (10 Geo. 4, c. 50), s. 17. The “ possessions qnd 
land revenues of the Crown ” are described as nil honours, hundreds, castles, 
lordships, manors, forests, chases, woods, parks, messuages, lands," tithes^ 
fisheries, franchises, services, rents, and other land revenues, possessions, 
tenements, and hereditaments whatsoever (advowsons of churches and vicarages 
only excepted), belonging to the Crown and formerly within the ordering and 
survey of the Court of Exchequer in England or Woles, in Ireland, in tho Isle 
of and its dependencies, and the Isle of Alderney, whether in possession, 
remainder, or reversion (Crown Lands Act, 1829 (10 Geo. 4, a 50). s. 8). The 
Osborne estate forms part of the hereditary revenues of the Grown (see p. 190, 

(bj The Commissioners are not entitled to sue, or liable to be sued, for 
specific performance of oontraota entered into with and by them (Nurse ▼. 
Seymour (Lord) (1801), 13 Beav. 254) j Fry on Specifio Performance (1903 ed.), 
p. 110; Robertson, Civil Proceedings by and against the Grown, pp. 75 et seq. 
A manor is not vested in the Commissioners, but remains in the Grown (/?. 
V. PoweU (1841), 1 Q. B. 352). See p. 194, post. See also title SpegHio 
Pbb tobman ob. 

(e) Under the powers of the Grown Lands Act, 1829 (10 Geo. 4, o. 50), and 
(semtfs) under any subsequent statutes affecting the same. 


&KJT. 2. 

Sozmfdsred 
Bemraet 
arising from 
Crown 
Lands. 

Vesting lands 
for building 
churches etc. 


Commis- 
sioners 
exempted 
from personal 
responsibility. 


Speclflo 
performance 
of contracts. 


Sales etc. to 
be made 
under 
Treasury 
warrant. 
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»wt. i Treasury, which must be signified by warrant. The authority may 
iurrendersd be given either generally for any particular class of cases or for any 
Bemuses particular purchase, sale, exchange, lease, or grant, and either with 
or without any condition or restriction, as the Treasury thinks fit(d). 

Grown 

Lauda 890 . Before an agreement for a lease, purchase, sale, or exchange 
Surwto can be made or entered into by the Commissioners (e) a survey of 
be nude. the part of the possessions and land revenues of the Crown proposed 

to be leased, sold, or given in exchange, where the same is capable 
of survey, and an estimate of its value, and also, in the case of a 

E urchase or an exchange, a like survey and estimate of the land or 
ereditaments proposed to be purchased or received in exchange, 
must be made in the manner prescribed ( f ). 

When No survey or estimate need, however, be made where from the 

nature of lands or hereditaments proposed to be leased, purchased, 
““ ' sold, or given or received in exchange, or from any circumst&nceB 

relative thereto, the value cannot bo ascertained by a survey or 
inspection ; or where the value of the lands is previously known 
to be so inconsiderable as not to bd worth the expense of taking a 
survey (g) ; 


Confirmation 
of invalid 
sales etc. or 
fresh grant. 


291 . Where a lease, sale, exchange, or grant made before June 
19th, 1829 (h), under the authority, or supposed authority, of any Act 
passed prior to that date relating to the land revenues of the drown 
in England or Ireland is defective, void, or liable to be set aside by 
reason of the p&rtios by whom the same purports to have been made 
not having been authorised to make the same ; or because of the 
absence of a survey ; or on account of the conveyance, deed, or 
instrument by which the lease, sale, exchange, or grant was made 
not having been duly enrolled ; or because the provisions of the Act 
under which the Bame purported to be made had not been complied 
with ; or by reason of the lease, sale, exchange, or grant not having 
been authorised by, or not being within the provisions and true 
intent and meaning of, the Act, the Commissioners, in case the lease 
or other assurance is not absolutely void, may confirm the same, 
either in whole or in part, and either absolutely or conditionally, 
and on such terms as they think fit ; or, if it is absolutely void, may 
make a lease or grant of the lands and hereditaments for the pur- 
pose of giving any person, or body politic, corporate, or collegiate. 


(d) Grown Lands Act, 1829 (10 Geo. 4, o. 50), e. 60. 

- («) Under the powers of the Grown Lands Act, 1829 (10 Geo, 4, o, 50), and 
(#emN«)under any subsequent statutes affecting the same. 

(/) Tfye survey and estimate is to be taken and made by a practical surveyor 
or surveyors (namejd for that purpose by the Commissioners), who must certify 
by a report in Writing the estimated value of the lands or hereditaments 
surveyed and annex to the survey and estimate on oath (or, if he is a Quaker, 
on affirmation) in the form set out in the section [ibid., s. 61). As to surveys 
in oases of purchases from corporations and incapacitated persons under the 
.Grown Lands Act, 1829 (10 Geo. 4, o. 60), s. 54, see p. 160, poW. As to 
Crown surveys and extents being evidence, see p. 198, post* 
ig) Crown Lands Act, 1829 (10 Geo. 4, o, 50), s. 62. A survey is not necessary 
in respect of Grown lands in Ireland under certain oiroumstanoes (ibid,), 
v<A) The date of the passing of the Grown L a nds Act, 1829 (10 Geo, 4, 
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an interest therein not greater or more beneficial than the- estate or 


mai 
a ale , nmrtiUtirsri 


Crown 


internet which would have exited undo* the prior lease, 
exchange, or grant, in case the same had b«en valid («). 

293, No person, or body politic, corporate or collegiate* 
claiming under deeds or instruments, by which leases, sales* 
exchanges, pr grants have been or purport to be made by the Com* 
missioners (j) and which have been duly enrolled, is bound to 2| * 
inquire whether the provisions of the Crown Lands Act, 1829, have enrolled etc. 
been duly complied with or not, or whether the lease, sale, exchange, 
or grant was m fact within the Act or not ( k ), and every deed or 
instrument by which leases, sales, exchanges, or grants are pur- 
ported to be made and duly onrolled are valid and effectual as against 
the Crown for the purposes for which the same were executed (Q. 


203. Purchasers and other persons (m) paying money under the Protection of 
Crown Lands Act, 1829 (»), are not bound to see to the application, purchasers, 
or be answerable for the misapplication or non-application, of the 

money so paid (o), 

204. The Commissioners may give notices, make claims or Commis- 
demands, and depute or authorise any person to make an entry, doners may 
which may be requisite or expedient to be given or made by or on 

behalf of the Crown, to compel a tenant, lessee, or occupier of 
possessions and land revenues of the Crown ( p ) to quit or deliver 
up possession, or to compel the performance of any covenant, 
contract, or engagement in relation thereto, or to recover possession 
on non-performance of any covenant, contract, or agreement, or to 
compel the payment of money in respect of the same, and to give 
any other notice, or make any other claim or demand, or depute 
any other person to make any other entry which may be requisite 
or expedient to be given or made by or on behalf of the Crown 
touching such possessions or land revenues (q). 


(*) Crown Lands Act, 1829 (10 Goo. 4, o. 50), s. 48. 
m Under the authority of the Grown Lands Act, 1629 (10 Geo. 4, c. 50). 

(&) Ibid., b. 73. Such persons are not bound to inquire whether the Com- 
missioners have been duly authorised by the Treasury to make the same or not 
[ibid., s. 60) ; or whother the survey required by tho Act has been actually made 
or not {ibid., as. 61, 62); or whether, in cases of sales, exchanges, or leasA in 
Ireland,* a duplicate of the conveyance, deed, or instrument making tho some 
has been duly transmitted to Ireland {ibid., s. 70). 

(2) Grown Lands Aot, 1629 (10 Geo. 4, c. SO), s. 73. Whether a grant by the 
Grown of the foreshore and bed of a river was valid, see Liverpool and North 
Wdm Steamship Co., Ltd . v. Mersey Trading Co., Ltd., J.1909J 1 Oh. 209, C. A. 
As to the confirmation of invalid leases, sales, exchanges, or grants, see p, 152, 


" t m) Namely, any body politio, corporate, or oollegiate. 

In) Under the authority of the Grown Lands Act, 1829 (10 Geo. 4, e. 50). 

(of Ibid., s. 74. The provisions of this section are extended and applied, 
mitm mutandis, to the Board of Trade by the Grown Lands Act* 1866 (29 A 30 
ViCfcft 62), s. 10; with the exception that such oonsent of any authority or the 
enrolment of any instrument as is in any oaae required by aa. 74, 77, tty — 85, 
§ 0— $4 of the Grown Lands Act, 1829 (10 Geo. 4, o. 50), is not requisite under 
the thown Lands Act, I860 (29 & 30 Vk*. o. 62} (see also p. 127, an*). 

■* tp) To which the Chown Lands Aot, 1829 (10 Geo. 4, e. 56), relit**. 

(jrt The notices, claims, or demands given or made in writing under the hands 
of la* Commissioners (or any two of them) for any of tho p urpo se s above 
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Biot. 9 . 295. On any sale, exchange, enfranchisement or other eon* 

Surrendered veyance of the woods, forests, lands, or hereditaments of the Grown 
Revenges ma de by the Commissioners in exercise of any power conferred 
by the Crown Lands Acts, the conveyance may be made subject to 
any provisoes for making the same void, or other conditions or 
was. provisions, as they may deem expedient (r). 

296. When a right of re-entry upon lands or other heredito* 
etc. ments has accrued to the Crown, the right may be exercised or 

Bfrentiy. enforced without inquisition being taken, or office found, or any 
actual re-entry being made on the premises (*). 


Saving under 297. All leases, deeds, contracts, and agreements made or 
Crown Land* entered into by the Commissioners or by the Surveyor-General of 
Act, 1832. Works and Buildings relating to the estates and possessions of the 
Crown are, from and after the appointment of the Commissioners 
under the Crown Lands Act, 1832 (0* to remain in force as if the 
latter Act had not been passed (a). 

sump duty. 298. Except where express provision to the contrary is made by 
the Stamp Act, 1891 (b), or any other Act, an instrument relating to 
property belonging to the Crown, or being the private property 
of the Sovereign, is charged with the same duty as an instrument 
of the same kind relating to property belonging to a subject (c). 

Certain deeds, receipts, certificates, bonds, and other instruments 
made or entered into by or with the Commissioners are exempted 
from ad valorem or other Btamp duty imposed by Acts in force prior 
to June 19th, 1829 (d), or by subsequent Acts, unless specially 
subjected thereto by any of the latter (c). 


mentioned, and entries into or upon any of such estates or possessions, aro valid 
and oilectuul and to be doomed as given and made on behalf of the Crown, any 
law, custom, or usage to the contrary notwithstanding (tin'll., b. 92). As to the 
application of the provisions of this section to the Board of Trade, see note (o), 
on p. 153, ante. 

(r) Crown Lands Aot, 1862 (15 & 10 Viet. c. 62), s. 6. 

(a) Queen's Remembrancer Act, 1859 (22 & 23 Yict. c. 21), s. 25 ; the words 
“ or her successors ” in this section were repealed by the Statute Law Revision 
Act, 1892 (55 & 60 Yict. c. 19). 

(*) 2 & 3 Will. 4, c. 1, under which the duties of the Surveyor-Qeneral became 
separated from those of the Commissioners of Woods and vestod in the Tint 
Commissioner of Works and Publio Buildings (see p. 133, ante). 

l a) Ibid., s. 9. 

b) 54 & 55 Viot. o. 39. 

c) Ibid., s. 119. 

a) Namely, the date of tho passing of the Crown Lands Act, 1829 (10 Geo. 4, 
e. 50). 

(e) CroWn Lands Aot, 1829 -(10 Geo. 4, c. 50), s. 77. The following instru- 
ments are exempted (1) Any memorandum, contract, or agreement made or 
entered into by or with the Commissioners of Woods under the powers and 
provisions of the Crown Lands Act, 1829, for the sale, purchase, or exchange 
of estates, manors, lordships, messuages, lands, tenements, rents, or heredita- 
ments, or any term or interest therein, by the Commissioners ; (2) any deed, 
receipt, or other instrument given, granted, entered into, executed, or made 
for the purpose of oarrying into effect any sale, purchase, oar exchange to be 
made by the Commissioners, or which are incidental to or connected with such 
ia|e, purchase, or exchange under the Aot; (3) any grant by the Commissioners 
.under the Act ; (4) any lease, or contract or agreement for lease, or counterpart 
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299. No auction duty is payable in respect of sales by auction Mr. a. 
by the Commissioners of the possessions or land revenues of the Surrendered 
Crown, or of building materials or other goods, chattels, or effects 1 ® wmm 
on behalf of the Crown under the Crown Lands Act, 1829 ; and *** ”** " M* 
every such sale and the lands and hereditaments or other property 

or effects sold, and the auctioneer, so far as respects the Bale, are 
exempt from: rates or duties imposed on sales by auction by statutes Auotion duty 
before June 19th, 1829 (f), and from rates and duties imposed by 011 “k* 
subsequent statutes, unless the same are specially imposed (g ). 

300. The Commissioners, or any of them, may, with the consent Settlement 
of the Crown, signified in writing under the Royal Sign Manual, °/f spQte<1 
and by warrant from the Treasury, make arrangements for the c - 
adjustment or settlement of doubtful or disputed rights or claims 

of the Crown to real or personal property or forestal rights, the 
management of which would, if such rights or claims were estab- 
lished in favour of the Crown, be vested in or devolve upon the 
Commissioners. 

In making these arrangements the Commissioners (with the 
above-mentioned consents) may either give up or relinquish such 
rights or claims of the Crown, or accept, on behalf of the Crown, 
lands, tenements, or hereditaments, or sums of money, in lieu and 
satisfaction of any rights or claims generally ; and also may agree 
for the payment to any person of rents or other profits to be derived 
from, or purchase-moneys to be received on account of, the sale of 
such real or personal property or forestal rights. 

Any person claiming to bo entitled in possession, either for life or 
for a greater estate, to, and to the rents and profits, or the interest 
or income or the use and enjoyment of, such real or personal 
property or forestal rights, may enter into agreements with the 
Commissioners (It). 


of lease ; (5) any appointment of officers mode by the Commissioners ; (G) any 
certificate for gamekeepers appointed ; (7) any bond givon by or for a receiver 
or other officer or agent from or for whom socurity may bo required by the 
Commissioners. 

The provisions of this section are extended and applied, mutatis mutandis, to 
the Hoard of Trade by the Crown Lauds Act, 18G6 (20 & 30 Viet. c. 62), s. 10. 
See note (o) p. 144, ante. 

As to stamps on grants of franchises and liberties, see Vol. VI., p. 403. 

As to licences or waivers of forfeiture or power of re-entry reserved in leases 
given by the Commissioners of Woods by memorandum in writing without stamp, 
see note (m), p. 16G, post. 

(/) Namely, the date of the passing of the Crown Lands Aot, 1629 (10 Geo. 4, 

0 . 60 ). 

(g) Ibid., s. 78. The Auctioneers Act, 1846 (8 A 9 Viet. c. 16), in its preamble 
recites certain statutes (now repealed), and by s. 2 enacts that after May 8th, 1846 
(tihe date of the passing of the Aot), the provisions relating to duties then pay- 
able in respect of auctions or sales by auction are repealed and a new duty on 
the licence to be taken out by auctioneers is imposed. This section was repealed 
by the Statute Law Revision Act, 1876 (38 & 39 Viet. c. 66). 8s. 2, 3, and the 
schedule of this latter Act were repealed by the Statute Law Revision Aot, 
1894 (67 & 68 Viet. c. 66). S. 1 of the Auctioneers Aot, 1846 (8 & 9 flat, 
o. 16), is aot included in the repeal of enactments in this schedule. See also 
title Auction and Auotionebhs, Vol. I., p. 500. 

(M Grown lands Act, 1863 (16 A 17 Viet. c. 66), s. 6. When a deed, agree- 
ment* or writing effecting the arrangement is enrolled in the Offioe of .land 
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Saur. s. 301. Nothing in the Crown Lands Act, 1829, affects the rights of 
ftarrendoctd the Crown, or of the Lord High Treasurer, or of the Comndssionfltai' 
Befjngs of the Treasury, or the Chancellor of the Exchequer, or a grantee of 
MgiPtt 0111 the Crown, in respect of any appointment usually made by them,) 
or the right of appointment of keepers (i) or other offieers In' 
*2- the royal forests, so long as the right is vested in any warder or 
Saving of ranger of such forests, or the privileges or advantages enjoyed 
OxownLandB 01 c ^ ft ^ me< i nnder letters patent granted by the Crown, or its pre- 1 
Act, 1829. decessors, of any office, bailiwick, walk, or lodge, within the royal 
forests (ft). 

Under 302. The Improvement of Land Act, 1864 (p, does not authorise 

toprovement persons to purchase, take, use, or interfere with, or the Indosore 
186^ ACt * Commissioners (m) to make an order with respect to, land, soil, or 
water, or any right in respect of the same, belonging to the Crown, 1 
to right of the Crown, without the previous consent in writing of 
the Commissioners of Woods or the Commissioners of Works aB the 
case may be (n). 

Proof of 303. A grant from the Crown is proved by production of the 

Crown grant, original under the Great Seal, or the Boyal Sign Manual (o), or by 
exemplifications or examined copies, or, under the Evidence Act, 1 
1861 ( p ), by certified copies ( q ). If the original cannot be produced, 1 
and the vendor’s solicitor informs the purchaser where the grant 


Revenuo Records and Enrolments, it is binding on all parties interested, and is 
evidence that the arrangement is authorised by the Aot, and that the provisions 
of the latter have been complied with. 

As to the provisions relating to the discharge of debts or sums of money due 
either to the capital or the income of the hereditary land revenues of the (brown 
under the management of the Commissioners of Woods, and as to the arrange- 
ment of disputes where proceedings at law or in equity have been commenced, 1 
soe p. 130, ante ; as to the power of the Board of Trade etc. to settle disputes 
os to foreshore, see p. 144, ante; as to settlement by arbitration, soe p. 176, post. 

(i) Master-keepers or under-koopors. 

(k) Crown Lands Act, 1829 (10 Geo. 4, o. 60), s. 135. The section extends 
to forests to which tho Act, and ( semble ) any subsequent statutes affecting the 
some, relate. 

(l) 27 ft 28 Viot. o. 114. 

(m) By 41 tho Commissioners” is meant in this Act (see the interpretation 
in s. 2), os regards lands in Great Britain, the Indoaure Commissioners for 
England and Woles [now the Board of Agriculture and Fisheries ; see the Board 
of Agriculturo Aot, 1889 (62 & 63 Yiot. c. 30), s. 2 and Sohed. L, and the Board 
of Agriculture and Fisheries Act, 1903 (3 Edw. 7, o. 31), b. 1], and as regards 
lands in Ireland, the Commissioners of Publio Works in Ireland undflfr the 


Public Works (Ireland)Aot, 1831 (1 ft 2 'Will. 4, o. 33), and the Drainage (Ire- 
land) Act, 1842 (5 ft 6 Viet, c.,89), and the several Acts amending the same, J 
(») Improvement of Land Act, 18G4 (27 ft 28 Viot. o. 114), s. 35. The rights,' 


of improvements of Crown lands to bo charged to the capital of the land revenues 
of the Grown and repaid but of income, see p. 127, ante ; as to compensation 


64 (27 ft 28 Viot o. 114), see p. 
(o) 2 BL Com., 14th ed., p. 346. 
ip) 14 ft 16 Viot. c. 98, s. 14. 


s Aot 1908 
sad Board 
Land Aot, > 


William* Vendor and Purchaser, VoL I., pp. 101, 121 f Tsyloron 
m»riOtk ed., s. lift* ' f ’ w 
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ea$ be found, the gnrehaser, it seems* is not entitled to aeojj$jbut 
most have it examined at the office where it ia kept (r), . . 

5HHL A purchaser from the Crown is not enticed to eovOriaifo 
for title (s); nor can a right of light be established against the 
Commissioners or against their lessee (0* 

(2) Salas and Purchases. 

305. The Commissioners of Woods, Forests and Land Bevennes 
may sell to persons, and bodies politic, corporate or collegiate, the 
possessions and land revenues (u) of the Crown (a), not being part 
of the royal forests, parks, or chases (b) in England, subject to the 
consent of the Treasury in certain cases (c). 

Upon a contract or agreement for the sale of a part of the 
possessions and land revenues of the Crown (d) being entered into, 
the purchaser must, if the purchase-money amounts to £100, pay 
it into the Bank of England (e) ; but if it does not amonnt to £100 
the purchaser may either pay it into the Bank of England or Bank 
'of Ireland or to the Commissioners or their receivers or agents (/). 

Upon payment of the purchase-money the Commissioners must 
execute a conveyance to the purchaser under their hands and seals 
and give a receipt ig). 


(r) Sugden, Vendor and Purchaser, 14th od., p. 431 ; Dart, Vondor and Pur- 
chaser, Vol. I., 7th ed., p. 354. As to grants from the Crown generally, seo 
Vol. VI., pp. 476 cl eeq. 

(a) Sugden, Vendor and Purchaser, 14th ed., p. 575. As to how far covenants 
and stipulations in loaseholds aro binding as rogards the Crown after esoheat, 
see Oo. Litt. 215 a ; Shop. Touch. 150. As to the general practice affecting 
vendors and purchasers of Crown lands, see titlo Sale op Land. 

{i) Wheaton v. Maple & Co. t [1803] 3 Ch. 48, 0. A. ; and see Vol. VI., p. 485. 
(«) As to what the term “ possessions and land revenues of the Crown ” 
comprises, see p. 151, ante. 

(a) To which the Crown Lands Act, 1829 (10 Geo. 4, c. 50), and, scmlle, any 
subsequent statutes affeoting the same relate. 

(h) As to tho provisions relating to the royal forests, see p. 181, post. 

(c) Crown Lands Act, 1829 (10 Geo. 4, c. 50), s. 34. Where the consent of 
the Treasury is required it is so stated in the text or notes, as the case may be. 
As to tho powers of trustees for life, trustees for incapacitated persons etc. to 
purchase Crown lands, see p. 160, post. As to the exemption from ad valorem 
or other stamp duty on deeds, receipts, or other instruments for the purpose of 
carrying into effeot any sale, purchase, or exchange made by the Commis- 
sioners, see p. 154, ante. No auotion duty is payable in respect of sales by 
auction by the Commissioners of Crown lands, or of building materials or 
other goods, chattels, or effeots on behalf of the Crown (see p. 155, ante ). 

td) To which the Crown Lands Act, 1829 (10 Geo. 4, o. 50), and, eemble, any 
subsequent statutes affecting tho same relate (not being a subsisting lease which 
may have been purchased or taken as mentioned in that Act). 

(e) Or if the hereditaments purchased are situated in Ireland, then either into 
the Bank of England or the Bank of Ireland at his option. The cashiers of the 
Bank of England or the Bank of Ireland, as the case may he, upon the production 
of a note signed by the Commissioners of Woods stating the sum to be paid to 
{hair account, must accept the same and carry it to the account of the 
Ifopyiamn nMH and give a receipt for it without fee or reward. - 

lose. 1 . 

. 4. o. 50), s. 35.. the forms of the con- 
fix the forms set outia the Schedule to the 


'if) Appointed by them for that 
® CbpwmLanda Act, 1829 (10 < 

veyanoe or receipt are to be either ... 

lands Act, 1829 (10 Geo. 4, o, 50), or in any other ton deemed move 
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Bacrr.3. 
Surrendered 
Revenue* 
Arising from 
Crown 
Lands. 

Conveyance 
of rents sold. 
Power to sell 
Interest of 
Grown. 


Release from 
covenants. 


Commis- 
sioners may 
purchase. 


806. On the sale (h) of quit rents or other rents the conveyance 
must express whether they are to be extinguished or to be held and 
enjoyed by the purchaser or his trustee ; and in the former case 
immediately upon the execution of the conveyance the rent becomes 
extinguished, and in the latter case it becomes vested in and payable 
to the purchaser (i). 

307. Where in an action or other proceeding (j) it appears to 
the court that the Grown is entitled to an hereditament, corporeal 
or incorporeal, or to an estate or interest, legal or equitable, the 
court may (k) order a sale of the hereditament, estate, or interest (2). 

308. The Commissioners, with the consent of the Treasury, may 
release, by licence or waiver in writing, from any covenant, condi- 
tion, or agreement contained in a grant or other conveyance (m). 

309. The Commissioners may purchase, on behalf of the Crown, 
lands or hereditaments (?i) in fee simple, or copyhold lands or 
hereditaments (o) the freehold of wh,ich is in the Crown, or rents, 
pensions, annuities, fuel rights, rights of common, or other ohargeB 
or rights, whether in fee simple or not, which are issuing out of or 
charged upon or extend over the possessions and land revenues of 
the Crown (p). 


convenient. Tlie conveyances and receipts must be attested, as to their execu- 
tion and signature by a commissioner, by at least one witness, and the 
Conveyance passes all the estate, right, and interest of the Crown to tho pur- 
chaser for such estate, to such use, upon such trusts, and to such intents and 
purposes (if any) as by the conveyance or by reference therein to any other 
instrument or deed is expressed concerning the same. 

(h) Under the authority of the Crown Lands Act, 1829 (10 Goo. 4, c. 50), 
and, sernble, any subsequent statutes affecting the same. 

(») And his trustee, or his heirs or successors and assigns (ibid., s. 36), the 
rent or other rent being payable half-yearly on March 25th and 
tomber 29th in every year and recoverable by distress and by impounding 
soiling the goods, chattels, or effects distrained, as in the case of rent- 


(j) In the High Court of Justice or in the Court of Chancery of the County 
Palatine of Lancaster. 

(A) On the application or with the consent of the Attorney-General, notwith- 
standing that no office has been found and no commission issued or executed. 

- (2) Intestates Estates Act, 1884 (47 & 48 Viet. o. 71), s. 5 (1) ; and see Jto 
Prat? $ Trusts, [1886] W. N. 144. Tho portion of tho net proceeds of sale repre- 
senting the interest of the Crown must be paid, invested, transferred, sold, 
or disposed of in manner provided by s. 4 of the Treasury Solicitor Act, 1876 
(39 & 40 Viet. e. 18). Sub-s. 2 of s. 5 of tho Intestate Estates Aot, 1884, 
directs that s. 1 of the Trustee Aot, 1852 (15 & 16 Viet. c. 55), applies on such 
sales as if the estate or interest of the Crown comprised in the sale were vested 
in a subject. S. 1 of the latter Aot was repealed by tho Trustee Act, 1893 
(56 A 57 Viet. c. 53), s. 51 and schedule ; see Interpretation Act, 1889 (52 A 53 
Viet. c., 63), s. 38 (1). As .to the effect of the incorporation of a repealed 
statute in a subsequent unrepealed statute, see title Statutes. As to escheat of 
real estate, see titles Crown Practice ; Beal Property and Chattels Beal. 
See p. 167, post. 


>) Manors, lordships, messuages, lands, tenements, or hereditaments. 

(o) As to the provisions relating to the purchase, under the Crown Lands 
Aot, 1841 .(5 Viot o. 1), s. 6, of copyhold lands adjoining to, or desirable to be 
held with, freehold hereditaments of the Grown, see p. 194, post. 

(p) Grown Lands Act, 1829 (10 Geo. 4, o. 50), a 52. The form of conveyances 
of lands or hereditaments so purchased are to be similar to oonveyanoes to tho 
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810 . The Commissioners may take leases of lands or heredita- Ivcrr. fc 
merits (q), and enter into contracts and agreements for that purpose, Snn*fli<)en<} 
on behalf of the Crown from any persons and bodies ixuitio, 
corporate, or collegiate for a period, at a rent, and with or without 
a fine, and subject to covenants, conditions, and provisions and on tmS 
terms, as the Commissioners think proper (r). They may alBO 1 _T* 
purchase subsisting leases or termB of years of such lands or And take 
hereditaments, whether part of the possessions and land revenues leuea> 
of the Crown or not («), and enter Into like contracts and agree- 
ments (0 ; and may cause the leases (u) purchased or taken in 
exchange to be granted or assigned to trustees for the Crown, who 
are to be indemnified by the Commissioners from the rents and 
covenants to be paid or observed by the lessees ( v ). 

311. Where a subsisting lease of any part of the possessions Surrender eta 
and land revenues of the Crown ( w ) is purchased or taken in f*.Ki. re hMeti 
exchange by the Commissioners (x), the Commissioners may 

either cause the same to be surrendered to the Crown, in order 
that the residue of the term for which the lease was granted may 
merge in the inheritance and become extinguished, or cause the 
same to be assigned to trustees for the Crown in order that the 
same may be kept on foot distinct from the inheritance ( y ). 

312. The powers of sale and .exchange given to the Cofhmis- Leases may 
sioners (z) extend to enabling them to sell or exchange leases be ? )ld " l 
purchased or taken, or which have been contracted for under oxchanged * 
any of the Acts repealed by the Crown Lands Act, 1829, and which 

have not been surrendered and merged (a). 


Crown of lands and hereditaments received in exchange as stated in noto (ft), 
p. 1G9 t post. Any hereditaments so purchased not becoming extinct by the con- 
veyance or surrender, on completion of the purchase, bocomo part of the posses, 
sions and land revenues of the Crown and subject to the same provisions, 
powers, and authorities in every respect, including the powers and provisions of 
the Crown Lands Act, 1829 (10 Geo. 4, e. 50). 

(a) Manors, messuages, lands, tenements, or hereditaments. 

(r) Crown Lands Act, 1829 (10 Geo. 4, o. 50), s. 47. 

(s) To which the Crown Lands Act, 1829 (10 Geo. 4, a 50), or, tumble, any 
subsequent statutes affecting the same relate. 

(0 Ibid ., s. 48. 

(u) Not being a lease of any part of the possessions and land revenues of the 
Crown to which the Act relates. 

(v) Ibid., s. 49. The representatives of the trustees are to bo included in the 
indemnity. 

(to) To whioh the Crown Lands Act, 1829 (10 Geo. 4, o. 50), or, temble, any 
subsequent statutes affecting the same relate. 

(x) Or has been contracted for under any of the statutes repealed by that 
statute. 

(y) Ibid., s. 50. 

(*) By the Crown Lands Act, 1829 (10 Geo. 4, c. 50), and, temble, any sub* 
sequent statutes affecting the same. 

(a) Ibid., s. 51. Upon a contract or agreement for sale of a lease purchased 
or taken under this section (s. 51) being entered into by the Commissioners with 
any person or body politie, corporate, or collegiate, under the authority of this 
Aofc, the purchaser of such lease must nay the purchaae-tnoney as direoted 
with respect to other parts of the possessions and land revenues of the Crown 
(see p. 157, ante), The Commissioners on a sale of such lease will, on the 
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6mt. ». '313. Bodies politic or corporate, ecclesiastical or civil, arid 

Surrendered trustees possessed of or entitled to leases or terms of years, or 
manors, lordships, messuages, lands, tenements, hereditaments, 
rents, pensions, annuities, or other -charges or rights (b), and 
tenants for an interest short of an absolute interest in the earner 
— * and guardians or committees of infants, lunatics, idiots, or other 
incapacitated incapacitated persons interested therein, may contract and agree 
persons may w |fch the Commissioners for the sale of the same, and assign, 
release, convey, or surrender the same accordingly (c). 


Premises 
must be 
surveyed. 


314. Where a purchase is made by the Commissioners from 
bodies politic, corporate, or collegiate, or persons under disability 
or incapacity as aforesaid or not having power to sell, except 
under the provision hereinbefore stated, the value of the property 
purchased must be ascertained by two practical surveyors, one of 
whom is to be nominated by the Commissioners and the other 
by the vendors, and if the two surveyors do not agree in the 
valuation, then by a third surveyor, nominated by them for that 
purpose (< d ). 


Application 315. When a purchase is made from bodies politic, corporate, 
money. ha8e * or c °H e gi a ^ e » or persons under disability or incapacity, or not 
s * having power to sell (e), and the purchase-money amounts to 
£50, it must be paid into the Bank of England (/) to the account 
of the Paymaster-General, ex parte the Commissioners of Woods, 
without feo or reward (y), if the property purchased is situate in 


production of tho receipt either of the Bank of England or tho Bank of Ireland 
for the purchaso-money, or, if tho same does not amount to £100, then eithor 
on the production of tho receipt or on the payment to them, their roooiver or 
agent, of the purchase-money, or, in case of an exchange, on the conveyance or 
assignment of the lands and hereditaments to be received in exchange being 
executed, cause tho trustees in whom such lease is vested to assign the same to 
the purchasers or as they direct. 

Such assignments are valid, and effectual, and tho parties claiming under them 
hold the leasos discharged from any trust for tho Crown. 

Tho Commissioners by such assignment, or by a separate instrument, at the 
option of the purchaser, in oase of a sale, acknowledge the payment of tho 
pujchase-money. 

(&) Which the Commissioners of Woods may be desirous of purchasing 
under the powers of the Crown Lands Act, 1829 (10 Geo. 4, o. 80). 

(c) Ibid. , s. 63. Such contracts, agreements, assignments, releases, convey- 
ances, and surrenders are to be os valid and effectual as if the same were made 


by persons absolutely entitled to the- property sold, and under no disability or 
incapacity. > 

(a) Ibid., s. 54. As to the form of the oath or affirmation to he annexed to 
the survey, estimate, of valuation, when completed, and as to the provisions 
relating to surveys to be made previously to leases, purchases, sales, or 
exchanges and the oases in. which surveys may be omitted, see p. 162, ante. 

(e) Except under the provisions of the Crown Lands Act, 1829 (10 Geo. 4, 
e. 601, and, smile, any subsequent statutes affecting the same. 

(/) With all convenient speed and with the privity of the Accountant-General 
of the Court of Exchequer [now the Paymaster-General : see Court of Chancery 
(Funds) Aot, 1872 (36 ft ,30 Viet. e. 44), s. 4]. 

. G) The money is to be applied under the direction of the court by order 
twde upon petition to be preferred in a summary way or otherwise aa the 
court thinks fit, and in such manner as the court thinks just and equitable* forth* 
benefit of the parties interested in or entitled to the property, and until -to. 
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let 

England m Waled, or into the Bank of Ireland if situate in Ireland ; 

bat if the purchase-money does not amount to £50 it is to be BaattM. 

applied as the Commissioners of Woods think fit tor the benefit of 

the parties interested in such property (h). •WJJfW*; 

Where questions arise touching the title of persons to money PJJ? 
to be paid into the Bank of England (t) or Bank of Ireland, or to 
Bank annuities to be purchased with such money, or dividends 
or interest on the Bank annuities, the persons who are in possession 
of the property so purchased at the time of the purchase are 
deemed to be entitled to the property, according to such possession, 
until the contrary is shown (j). 

316. If the Commissioners (k) purchase a leasehold interest in Parchas* 
Crown land (Z), the purchase-money paid for it out of the capital money of 
money of the land revenues of the Crown is to be repaid out of the 
income of such land revenues by such equal annual instalments as 

will replace the capital money without interest within the period of 
forty years (m). , 

The Commissioners may also purchase such leasehold interests 
in consideration wholly or partly of an annuity for a period not 
exceeding forty years (n ) . Those having power to sell such interests 
may, unless expressly prohibited by the terms of the settlement, 
sell the same for such consideration (o). 

(3) Leases, 

317. The Commissioners of Woods, subject to the consent or commfa- 
approval of the Treasury in certain cases (p), may demise and lease, sionom may 
and enter into any contract or agreement for demising and leasing, grantleaaeaj— 
to any person or body politic, corporate, or collegiate (q), any part 
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BwT.ii of the possessions and land revenues (r) of the Crown (s) as 
Surrendered follows:— 


Bevemtes 
arising from 
Crown 
Lands. 


• For thirty- 
one years ; 

For ninety- 
nine yean of 


buildings eto. 


(1) On occupation leases for a term not exceeding thirty-one 
years from the time of making the lease or agreement for a 
lease ( t ) : 

(2) On leases for a term not exceeding ninety-nine years from the 
time of making the lease or agreement for a lease of the following 
classes of property (a) ; (a) tenements or hereditaments the greater 
part of the yearly value of which at the time of making the lease or 
agreement for a lease consists of buildings (V ) ; (b) land or ground 
proper for the erection of houses or other buildings thereon with 
or without gardens, yards, curtilages, or other appurtenances to be 
used therewith, and where the lessee or intended lessee covenants 


or agrees to erect a building or buildings thereon of greater yearly 
value than the land or ground (c) ; (c) land or ground proper for 
gardens, yards, curtilages, or other appurtenances, to be used with 
any other house or building erected or to be erected on ground 
belonging either to the Crown or other proprietor, or proper for 
any other purpose calculated to afford convenience or accommodation 


to the occupiers of each house or building ( d ). 


Learns for 
gardens. 


Leases of 
prmusApcd 
fines sta 


But no such land or ground belonging to the Crown, autho- 
rised ( e ) to be demised for a term not exceeding ninety-nine years, 
may be demised or agreed to be demised for any term which 
extends beyond the duration of the subsisting lease or leases of the 
house or building to which the same is intended to he attached (/) : 

(8) Leases of pra and post fines in Wales and Chester, of 
profits of tolls, markets and fairs, tithes, fisheries, ferries, and other 
articles of uncertain produce, may bo granted by the Commissioners 
at a rent only, or at a rent and for a fine as they may think 


proper (g) : 

(4) Certain leases may be granted under statutory powers 
existing before the year 1829 (//) : 


(r) As to what is comprised in the expression ‘ ‘ possessions and land revenues ” 
of the Crown, see note (a), p. 151, ante. 

(s) To which the Crown Lands Act, 1829 (10 Ooo. 4, o. 50), or, aemble, any 
siibsoquent statutes affecting the same relate. These powers do not extend to 
the leasing of the royal forests, parks, or chases in England or any part of 
them (Crown Lands Act, 1829 (10 Qeo. 4, c. 50), s. 25). As to the powers of 
leasing parts of the royal forests etc., see p. 186, post ; as to the royal parks, 
see p. 133, ante. 

(0 Ibid., s. 22. As to the general provisions relating to leases, see p. 163, 
post. 

(а) Crown Lands Act, 1829 (10 Qeo. 4, o. 50), s. 23. This proviso is in effect 
recited in the preamble to the Crown Lands Act, 1845 (8 & 9 Viet. o. 99). With 
regard to the rents and other general provisions to be reserved and containod in 
these leases, see.p. 163, poet. 

(б) Crown Lands Act, 1829 (10 Goo. 4, c. 50), s. 23. 

(e) Ibid. As to the general provisions relating to building loasos, see p. 164, 
poet. 

(d) Ibid. 

(e) Authorised under the provisions above montioned. 

If) Crown Lands Aot, 1629 (10 Qeo. 4, o. 29), s. 24. 

Of) Ibid., b. 32. 

(a) See p. 147, ante. 
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taor. s. 
Surreadwed 
Rmrtifo 
arising from 
Crown 
Lands. 

General 
provisions 
as to leases. 


(S) Leases may also be granted of land for Agricultural Holdings 
and Small Holdings and Allotments (i) : (6) Foreshore (A-): (7) Royal 
forests (l): (8) Lands for Military purposes (to ) : (9) Minerals and 
mines (n) : (10) Parks (o). 

318. The following general provisions are to be observed in 
granting leases (p ) : — 

Leases under the Crown Lands Acts, 1829 and 1845, may be 
either in possession or in reversion, subject to any existing lease, 
or by way of future interest, and subject to certain conditions (q). 

The rents are to be reserved and made payable to the Crown Renta, 
free and clear of all manner of taxes and assessments whatso- 
ever^*). 

The clear yearly rent to be reserved and made payable during 
the whole of the term granted is to be such as appears to the 
Commissioners a reasonable rent or consideration for the lease («), 
without taking a line for the same (*), except that in estimating 
the amount of rent to be reserved on a lease the surrender of an 
existing lease of the property comprised in the lease to be so granted, 
or any part of the same, may be taken into consideration by the 
Commissioners ; and the acceptance of such surrender is not to be 
considered as taking a fine within the meaning of the last-mentioned 
provision (a). 

Leases (b) must contain a proviso or condition for re-entry on Re-entry, 
non-payment of rent or non-obscrvanco or non-performance of 
covenants by the lessees (c). 

The lessees named in the leases must execute a counterpart of Counterpart, 
the same (d). 


(t) Soo p. 191, post. 

(k) See p. 140, ante . 

(l) Soop. 186, poet. 

(m) See p. 201, post. 

(») See p. 203, post. 

(o) See p. 133, ante. 

(p) These provisions are enacted by the Crown Lands Act, 1829 (10 Goo. 4, 
c. 60), and extended to leases made under the Crown Lands Act, 1845 (8 & 9 
Viet. c. 99), by the latter Act ; Heo note (a), p. 162, ante. 

(q) Crown Lands Act, 1829 (10 Goo. 4, c. 50), s. 26. Such leases are not to 
extend beyond thirty-one years, or, in the case of leases for ninety-nine years, 
such lease must not be made for a term whioh will oxtend beyond ninety- 
nine years from the time when such lease is made, or if mode in pursuance 
of a previous agreement, then from the timo when such agreement was 
made. 

E lbid., s. 27. 

Granted under the powers givon by the Crown Lands Aot, 1829 (10 Goo. 4, 
J, or, semble, under any subsequent statutes affecting the same. 

(0 Ibid., s. 28. This proviso is also inserted in the preamble to the Crown 
Lands Act, 1845 (8 & 9 Viet. o. 99). 

(a) Crown Lands Aot, 1829 (10 Geo. 4, o. 50), s. 29. As to the surrendering 
of leases generally, see p. 165, post. 

(5) Granted under the Grown Lands Act, 1829 (10 Geo. 4, o. 50), or, semble, 
under any subsequent statutes affecting the same. 
a («) Ibid., s. 27. As to the power of the Crown to re-enter on lands or here- 
ditaments without inquisition being taken or actual re-entry being made on the 
premises, see p. 154, ante, and Vol. VX, p. 496. 

(d) Ibid. 
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toot.% Lessees may not be made dispunishable for waste* except in 
Surrendered leases of mines* minerals* quarries* or collieries, and in leases (e) 
ffysnye for a term not exceeding ninety-nine years, in which, leases the 
* ri *j"dff oni lessees may be made dispunishable for waste if the Commissioners 
gjjjj think proper (/). 


Building 319. In leases for a term not exceeding ninety-nine years of 
lease* for lands or hereditaments where at the time of granting the lease (g) 
ninety-nine there is no substantial building upon the land or ground to be 

norntaaTrent demised* and the lessees agree to erect buildings of greater yearly 
daring first value than the land or ground demised or agreed to be demised, 
three yean, the Commissioners may reserve, during a period not exceeding 
the first three years of the term granted, a nominal rent, or such 
other rent only as they may think fit (h). 


Fine In Ilea 
of part of 
rent. 


One or 

separate 

rents in 

building 

leases for 

ninety-nine 

jean. 


320. In such leases to be granted for a term not exceeding 
ninety-nine years of lands or hereditaments, where at the time of 
granting such leases, or (if the leases are granted in pursuance of a 
previous agreement) at the time when the agreement was made, 
there are substantial buildings upon the lands or hereditaments to 
be demised, which are not required or intended or agreed to be 
rebuilt, the Commissioners may take a fine on the granting of 
such lease, but such fine is not to be taken in lieu of a further part 
than one-third of such annual sum as appears to them as a 
reasonable rent or consideration for such lease in case no fine had 
been taken, the remainder of the annual sum being reserved by 
way of rent (i). 

321. Since the 4th of August, 1845 (7c), the Commissioners 
(with regard to land authorised by the Crown Lands Act, 1829, 
or the Crown Lands Act, 1846, to be let, or agreed to be let, 
for a term not exceeding ninety-nine years for building purposes, 
where the lessees agree to. erect buildings thereon (l), may either 
reserve one uniform rent in respect of the same, or may reserve 
separate rents for separate parts of the term demised, or agreed 
to be demised, varying in such manner as is determined on by tho 


(e) Made under tho powers of tho Crown Lands Act, 1829 (10 Goo. 4, o. 50), 
and, aem&fe, any other subsequent statutes affecting the same. 

(/) Ibid., s. 27. As to mining leases generally, see p. 203, post, 

(g) Or, if such lease is granted in pursuance of a previous agreement, at the 
time when suoh agreement was made, 

(h) Ibid., s. 30. This proviso is recited in the preamble to the Crown Lands 
Act, 1845 (8 & 9 Viet. c. 09). 

J O Crown Lands Act? 1829 (10 Geo. 4, o. 50), s. 31. The amount of the fine is 
; to be less than tho sum to which tho portion of the annual sum in lieu of which 
it is to be taken would hav.e amounted during the term to be granted, deducting 
a discount, computed by way of compound interest, at no higher rate than the 
highest legal rate of interest in England, if the property to be demised is in 
England or Wales. As to leases of prm and post fines in Wales and Chester, 
profits of tolls eto., see p. 1G2, ante; as to the reservation of rent in leases of 
mines, see p. 203, post, 

(k) The date of the passing of the Crown Lands Aot, 1845 (8 & 9 Viet. o. 99). 
r 3 of this Aot was repealed by the Statute Law Revision Act, 1875 (33 ft $9 
lot. o. 68), schedule. - 

(0 See par. 319, iupra. 
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CotmniBfiibners of Woods, instead of one uniform rent daring the 0*P*«& 
said term (ro). '■.« ■ 

332. A lessee, occupier, or tenant of possessions or fend 
revenues (n) of the Crown (o), at an annual rent payable to the 'Cfafwa 
Crown exceeding £50, being in arrear of rent, or holding in hi# EraR 
custody any rent or mesne profits or other profits or produce due or - r rr . 
belonging to the Crown (p) for three calendar months after application 
for payfcent (g), must pay interest at the rate of 6 per cent, upon the rent, 
sums so in arrear (r). Such interest may be added to the rent 
etc. so in arrear, and is recoverable by distraint on the part of 
receivers (*), together with the costs and expenses of such 
recovery (i), 

323. Arrears of rent due or owing to the Crown in respect of Arrears may 
the possessions and land revenues of the Crown may, with the 1)0 oom- 
consent of the Treasury, be compounded for or agreed upon by the poumied ror * 
Commissioners, where they deem it expedient, with any person. 

The payment of a sum of money so agreed upon is a bar to any 
action by the Crown for recovery of such arrears of rent so 
compounded for (a). 

324. The Commissioners, in the execution of the powers con- Commi* 
tainod in the Crown Lands Act, 1829 (b), may accept a surrender 8ione ™ ma 7 
of any lease of tho possessions or land revenues of the Crowfl, and HSreiufcr eta. 
may grant soparato leases of the hereditaments so surrendered, for 

tho residue of the term for which the surrendered hereditaments 
were held, and may apportion the rent reserved by the surrendered 
lease as they think fit (c). 


(m) Grown Lands Act, 1845 (8 & 9 Yict. c. 99), s. 4. All leases, or agree- 
ments for leases, authorised by tho Crown Lands Act, 1829 (10 Geo. 4, o. 50), or 
tho Crown Lands Act, 1845 (8 & 9 Yict. c. 99), aro to bo made and entered into 
in the manner and subject to the provisions of the Crown Lands Act, 1829, 
Gxoept so far as altered or extended by tho Crown Lands Act, 1845. 

(n) As to what is comprised undor '‘possessions and laud revenues,” eco p. 151, 
ante. 

(o) To which the Crown Lands Aot, 1829 (10 Geo. 4, c. 50), or, semble, other 
subsequent statutes affecting tho samo rolato. 

(p) Arising from any part of such possessions or land revonues. 

\q) Without paying over the same to tho receiver uuthoriRod to receive it. 
Tho application may be either personally or by letter from such receiver. 

(r) Tne interest is calculated from the day the Bum became due to tho time 
the same is actually paid. 


(i) For tho procedure of receivers empowered under tho Crown Lauds Aot, 
1829 (10 Geo. 4, c. 50), see p. 139, ante. 

(t) Ibid., s. 91. As to the provisions of this section being extended to the 
Board of Trade, see note (a), infra. 

(a) Crown Lands Act, 1829 (10 Geo. 4, c. 50), a. 93. Notwithstanding any 
Act, law, or usage to the contrary. The provisions of this section are extended 
and applied, mutatit mutandis , to the Board of Trade by the Grown Lands Aot, 
1868 (29 ft 80 Viot. e. 62), s. 10, with the exception that the consent of any 
authority or enrolment of an instrument os is required by as* 74* 77, 81 — So, 
80—94 of the Crown Lands Act, 1629, is not requisite under tee Grown Lands 
Ant, 1866. % 

£6} 10 Geo. 4,0.50. 

(e) Grown Lands Act, 1646 (8 ft 9 Viot e. 99), s, 6. Leases made before*. the 
4th of August, 1846 (the date of the passing of the Grown Lands Act, 1845), on 
any such surrender, and which might have been made if the Aot had passed 
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8m. 2 . 
Surrendered 
Seventies 
arising from 
Grown 
Lends. 

To render 
surrender ol 
underlease 
unnecessary. 

New lease to 
operate as 
surrender. 


Buildings 
erected in 
ignorance of 
title of 
Crown. 


Licence or 
waiver of 
forfeiture. 


325. When a surrender is made of an existing lease for the 
purpose of taking a new lease by virtue of the Crown Lands Act, 
1845 (d), the new lease is taken to be a renewal of the surrendered 
lease within the scope and meaning of the 6th section of the Land- 
lord and Tenant Act, 1780(e), so far as to render unnecessary the 
surrender of any underleases previously to the granting of such 
new lease, and to give full effect to such new lease in all respects, 
notwithstanding any underlease may not he surrendered (/). 

326 . Where any person, in whom property belonging to the 
Crown is vested under a lease, accepts a new lease of the property, 
either to begin presently or at any time during the continuance of 
the existing lease, the acceptance of the new lease, as from the 
commencement of the term of the new lease, hut subject to anything 
to the contrary expressed in the new lease, operates as a Burronder 
of the existing lease as to so much of the property demised thereby 
as is demised by the new lease, but without prejudice to any rights 
or liabilities existing at the date of the surrender {g ). 

327 . When leases are granted, or agreements entered into for 
leases after the 4th of August, 1845 (h), of land or ground, on which 
any persons to whom such leases may be granted, or with whom 
such agreements may be entered into, may have erected buildings 
which, in the opinion of the Commissioners, were erected in ignor- 
ance of the Crown's title to such land, such lenses may be granted 
or agreements entered into (Q, but without reference to or taking 
into consideration the value of the buildings so erected, and with 
reference only to the value of the land for building ground, either 
at the time of the erection of such buildings or at the time of 
granting the said lease or of entering into the said agreement, as 
the said Commissioners may think fit ( k ). 

328 . Where any licence or waiver of any forfeiture or power of 
re-entry reserved in any lease granted of the possessions or land 
revenues of the Crown is, after the 4th of August, 1845 (£), given by 
the Commissioners (m), such licence or waiver (unless otherwise 


(so far as relates to any question as to the validity of any suoh surrender and 
re- grant) are confirmed, by this Act. Accepting a surrender of an existing lease 
is not to he considered as taking a fine (see p. 163, ante). 

(d) 8 & 9 Viet. o. 99. 

(e) Tho Landlord and Tenant Act, 1730 (4 Geo. 2, c. 28), was passed to prevent 
frauds committed by tenants and«-for tho more easy rooovery of rents and 
renewal of leases. S. 6 of this Act relates to leases for lives and leases for years 
and to the leasing out of tho property so leased in parcels to several under-tenants. 

(/) Crown Lands Aot, 1845 (8 & 9 Viot. o. 99), s. 7. 

(f) Crown Lands Act, 1894 (57 & 58 Viot. c. 43), s. 6. 

(A) The date of the parsing ol the Crown Lands Aot, 1845 (8 & 9 Viot. o. 99) ; 
In pursuance, of the powers contained in that Act or in the Crown Lanas 
Ants, 1829 and 1832 (19 Geo. 4, c. 50, as. 23, 28, 30, 61 ; 2 & 3 Will 4, o. 1), and 
the Grown Lands (Scotland) Aot, 1833 (3 & 4 Will. o. 69), all of which are 
recited in the preamble to the Crown Lanas Aot, 1845. 

J s by the said recited Acts is provided. See preceding note, 
rown Lands Act, 1845 (8 & 9 Viot. o. 99), b. 2. 
xe date of the passing of the Crown Lands Aot, 1845 (8 & 9 Viot a 99). 
iuch Commissioners Doing authorised to do so by any memorandum in 
without stamp. 
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expressed) only extends to the actual breach of the particular Sect. a. 
covenant or condition in respect of which the same is given or to Suv^P^d 
any specific breach of any proviso or covenant made or to be made! 
but not so as to prevent any proceeding .for any subsequent breach 
or omission (unless otherwise specified in such licence) or to the {^03? 
actual assignment, underlease, or other matter specifically authorised 
to be done ( n ). 

329; The Commissioners, with the consent of the Treasury, Comma- 
may release, by licence or waiver in writing, a tenant or lessee 
or assignee of a lease of any lands or hereditaments, whether tenant* from 
part of the land revenues of the Crown or not, which may be covenants el* 
subject to the management of the Commissioners, from any cove- 
nant, condition, or agreemont contained in a lease, agreement 
for a lease, or agreement for a yearly or other tenancy, either made 
or granted before the 30th of June, 1852 (o), or after that date, and 
whether any breach of such covenant or agreement has been com- 
mitted or not, and either absolutely or conditionally on such 
tenant, lessee, or assignee doing such acts, or entering into 
such covenants or agreements or otherwise as the Commis- 
sioners think fit. Any covenant, condition, or agreement made 
or entered into by such tenant, lessee, or assignee in considera- 
tion of such release, so far as regards the rights, powers, and 
remedies of the Crown or of the Commissioners for enforcing 
performance or for re-entry for non-performance or non-observ- 
ance of the same, is to be construed and taken as if the 
same were contained in the original lease or agreement for a 
lease, or other agreement, or otherwise as agreed on; and all 
other covenants or agreements and rights of re-entry in such 
leases or agreements not released will continue and remain in force 
as if there had been no such release or waiver or as may be 
agreed on (p). 

The power conferred by this section to release from any covenant, 
condition, or agreement contained in’ a lease is extended by the 
Crown Lands Act, 1894 ( q ), to any covenant, condition, or agreement 
contained in a grant or other conveyance (r). 


(n) Crown Lands Act, 1843 (R & 9 Viet. c. 99), s. 5. All rights under cove- 
nants and powers of forfeiture and re-entry in the lease are to remain available 
as against any subsequent breach of covenant or condition, assignment^ under- 
lease, or other matter not specifically authorised or made dispunishable by suoh 
licence or waiver as if no such licence or waiver had been given ; and the con- 
dition or right of re-entry is to remain as if such licence or waiver had not been 
given except in respect of the particular matter waived or authorised to be done 
or omittod. 

The provisions of this section apply to s. 2 of the Crown Lands Act, 1832 
(15 ft 16 Viet. g. 62) (except so far as altered by that Act), as to licenoes and 
waivers granted under the authority of that Aot. 

(o) The date of the passing of the Crown Lands Aot, 1852 (15 ft 16 Viet 

(j?) Ibid., e. 2. The provisions of s. 5 of the Crown Lands Act, 1845 (d ft 9 
Viofc. o. 99), apply (except so far as the same are altered by this sectidii) to any 
licence or waiver granted under the authority of this Aot* 

fa) 57 ft 58 Viet, ©. 43. 

(?) Ibid ., «. 7. 

H L. — VI|, 
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930. Where in a lease made before the 4tb of August, 1845 (i), W 
made after that date (f), there is a covenant on the part of th# 
lessee to insure against fire the buildings erected under, or ihV h*9& 
ditaments comprised in, such lease, the Commissioners may retSafc 
by licence or waiver (u) the tenant or lessee from such covenant, 
whether default has been made in the same or not, or from any 
particular breach thereof (a). 

And where such insurance is covenanted to be made in the 
names of the Commissioners or in the joint names of the Com- 
missioners and any cither person, or otherwise, the Commissioners 
may designate in writing any persons in whose names such 
insurance is to be made in lieu of the names of the Commissioners. 
The names of such persons are to be equivalent to the names of 
the Commissioners for the purposes of such insurance and cove- 
nant until such designation is revoked in writing and new persons 
appointed for such purposes by the Commissioners ; or such 
insurance may be made in the name of such Commissioners as 
if they were a corporation, or jointly in such name and in the 
names of other persons ( h ). 

Such Commissioners by their name alone or jointly with other 
persons (as the case may be) can sue and recover and receive under 
such policies of insurance (c). 

Such insurances made in the names of persons so nominated 
either solely or jointly with other persons (as the case may be), or 
in the names of the Commissioners either jointly or solely and as 
they direct, is to be deemed a compliance with and performance 
of a covenant entered into to insure in the names of the 
Commissioners either solely or jointly with other persons or 
otherwise (d). 

331. Deeds, receipts, or other instruments made or entered 
into by the Commissioners for tho purpose of carrying into 
effect any lease, or contract or agreement for a lease, or counter- 
part of lease, are exempted from ad valorem or other stamp 
duty (e). 

. 332. A leasehold interest in Crown lands may be purchased by 
the Commissioners (/). 

333. The Commissioners may confirm leases etc. where defective 
or liable to be set aside etc. (g ). 


The date of the passing of the Grown Lands Act, 1845 (8 & 9 Viet 

(n In pursuance of theaowers in tho Grown Lands Act, 1829 (10 Geo. 4, o. 50), 
or the Grown Lands Aot, 1845 (8 & 9 Viet o. 99), contained. 

(«) See p. 167, ante, 

(a) Grown Lands Aot, 1845 (8 4 0 Viet o. 90), s. 8. 
to b) Ibid, 

to 
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(4) Bcchmpe, . , Spot.*. 

* 884. The Commissioners of Woods may <&) exchange any pa&ef 
fche possessions and land revenues of the Crown (*) for other landt or 
hereditaments belonging to any persons, or bodies politic, corporate, 
or eollegiate, and for the purpose of effecting such exchange die v-f&K. 
Commissioners may enter into Bueh contracts or agreements as they -?*- 
deem proper ; and may convey to such persons etc. with whom the 
exchange is made, or in such manner as they may direct or appoint, exchange 
the part of the possessions and land revenues of the Crown so fends, 
proposed to be given in exchange on the part of the Crown, and the 
fee simple and inheritance of the same (ft); and the landB or 
hereditaments so received in exchange become, on the execution of 
the conveyances, part of the possessions and land revenues of the 
Crown (0. 

They may also exchange part of such possessions and land 
revenues of the Crown which are held in perpetuity or otherwise 
for lands or hereditaments held by persons, or bodies politic, 
corporate, or collegiate, with $hom the exchange is made, for a 
particular estate or interest, or for a term of years, or give a lease 
taken or purchased under the powers (m) in exchange for lands 
or hereditaments held in perpetuity or only for a particular estate 
or interest or for a term of years (n). 

335. They may also agree, on behalf of the Crown, for the Monev for 
receipt or payment of a sum of money for equalising any exchange JJchaS^ 1 
to be made (o). The money so agreed to be received on the part of 

the Crown is to be paid into the Bank of England or Bank of 
Ireland or to the Commissioners of Woods, their receiver or agent, 
in the same manner aB is directed (p) with regard to purchase- 
moneys on sales by the Commissioners (q). 

336. Where lands or hereditaments of copyhold or customary Copyholds, 
tenure are purchased or taken in exchange by the Commissioners 


( h ) Under the authority of the Crown Lands Act, 1829 (10 Geo. 4, o. CO), 
and, amble, under any subsequent statutes affecting tho same. 

(»') Authorised to be sold. . 

(ft) The conveyances by the Commissioners are to be attested, aB to execution 
by the Commissioners, by at least one witness, and may be in the form as set out 
in the schedule annexed to the Act for conveyances on sale of parts of suoh 
possessions and land revenues, or in any other form which may be found more 
convenient. As to the effect of these conveyances, see note (a), p. 150, ante. 

(/) Ibid., s. 42. Within the ordering and survey of the Court of Exohequor, 
and subject do the same powers, provisions, and authorities, including the 
powers and provisions of the Act, as the other possessions and land revenues 
of the Crown to which the Act relates. As to the exemption from ad valorem 
or other . duty of deeds, receipts, or other instruments for the purpose of 
carrying into effect any sale, purchase, or exchange by the Commissioners, see 
p. 168, otafe. , . 

(m) Of the Grown Lands Act, 1829 (10 Geo. 4, o. 50), and, se&Mfi, any subse- 
quent statutes affecting the same. 

(a) Ibid., s. 43. * 

(o) Under the authority of the Crown Lands Aot, 1829 (10 Geo. 4, o. 60). 

(0 As direoted by the Crown Lands Act, 1829 (10 Geo. 4, e. 50), and, eemble, 
an j Subsequent statutes affecting the same. Bee p. 157, ante. 
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and surrendered or vested in trustees on behalf of the Crown, the 
trustees are to be indemnified by the Commissioners for all sums of 
money, fines etc. payable by them (r). 

337. An exchange of lands in which the Crown is interested in 
reversion or remainder expectant upon the determination of an 
estate for life or other larger interest may be made by the 
Inclosure Commissioners (s) with the consent of the Crown (a). 

(5) Mortgagee* 

338. For the purpose of discharging any mortgage debt or 
charge for the time being affecting the land revenues of the Crown, 
but for no other purpose (b), the Commissioners of Woods are 
empowered, with the consent and approbation in writing of any 
three or more Treasury Commissioners (c), to borrow and take up 
on mortgage any sum or sums of money, at any rate of interest not 
exceeding £5 per cent, per annum, on such terms and conditions 
as they think proper, subject to the like consent and approbation (d). 

For securing the repayment of the money so borrowod or any 
part of the same the Commissioners (subject to the above consent) 
may grant, demise, or mortgage to any person, body, or body 
corporate, including their respective representatives, successors, 
assigns, or appointees, all or any part or parts of the houses, 
buildings, lands, tenements, or hereditaments belonging to the 
Crown within the county of Middlesex or City of London (other 


(r) 8oo p. 197, poet. 

(s) Now the Hoard of Agrioulture and Fisheries. See the Board of Agriculture 
Act, 1889 (62 ft 63 Viet. o. 30), Sched. I. ; and the Board of Agnculturo and 
Fisheries Act, 1903 (3 Edw. 7, c. 31), s. 1. 

(а) 8co p. 200, poet. 

(б) Under the statntes 2 & 3 Viet. c. 80, 3 & 4 Viet. c. 87, 4 ft A Viet. e. 12, 
relating to the making of certain thoroughfares and improvements in the 
metropolis, as extended by the statute (1841) 4 & 6 Viet. c. 40, s. 1, the Com- 
missioners of Woods, Forests, WoTksand Buildings were empowered to exorcise 
the powers of banrowing on mortgage sot out in the text (i infra ) for the 
purpose of completing the improvements authorised by the above Acts. Under 
the Crown Lanas Act, 1851 (14 & 16 Viet. o. 42), s. 3, by which the department 
of the Board of Works was separated from that of Woods (see p. 132, ante), the 
powers of mortgage conferred by the above Acts, and the statute 7 & 8 Viet, 
c. 1, wore made exercisable by the Commissioners of Woods, so much of the 
formor Acts as related to the purposes for which the money was to tx. borrowed 
and the application of the same being repealed and powers of borrowing for the 
purposes stated in the text substituted. The moneys received under the above 
Acts from sales, premiums oh leases, and various other sums were directed to bo 
applied in the first place in repayment of the sums borrowed on mortgage under 
the Acts and interest (Metropolis Improvements Expenses Act, 1841 (4 £ 6 Viet, 
o. 40), 8. 6V Nothing in the Metropolis Improvements Expenses Act, 1841 (4 & A 
Vidfc. o.40) is to prevent the Commissioners from charging, raising, or borrowing 
the sums authorised, in the manner provided by tlie three Acts first mentioned in 
this note; and the Crown Lands Act, 1848 (11 & 12 Viet. c. 102), s. 7, is not to 
alter or affect the securities by way of mortgage on the land revenues, as regards 
the rights of mortgagees. 

(e) As to the exercise of statutory or other powers by the Treasury Com- 
missioners generally, see p. 124, ante. 

(d) Metropolis Improvements Expenses Act, 1841 (4 ft 6 Viot. e. 40), s. 1, as 
amended by the Crown Lands Act, 1861 (14 ft 16 Viot. 42), s. 3; and see 
note (t)» supra, 
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than royal palaces and parks) lor any term of years (t). The Sect. 2 . 
grant, mortgage, or security must be made with a proviso or condi- Surrendered 
tion to cease and be void when the money secured and the interest Jwealtoe 
on the same is fully paid and satisfied, and the grant, mortgage, or JJN* 1 
security is to be in the form or to the effect provided, or as near J?? 5? 

thereto as circumstances require or the Commissioners think * i8n * 

^ Tho mortgage and every assignment of the same must be enrolled Enrolment 
in the Office of Land Revenue Records and Enrolments and 
entered in the Office of Woods within three calendar months from 
the date of the Bame (g). 

The mortgage or security is not liable to any ad valorem or other Exemption 
stamp duty imposed by any Act of Parliament in force prior to the * TO ™ ■ tam l ) 
21st of June, 1841, or by any subsequent Act, unless specifically “ 
made liable by such subsequent Act ( h ). 

339. The effect of the grant, mortgage, or security is to entitle Effect of 
the person or body to or in ti;ust for whom the same is mado, and mortgage eta. 
their respective representatives, successors, or assigns, to payment 

of the sum secured and interest according to its tenor ; and the 
hereditaments included in the mortgage or charge are, as regards 
security to the mortgagee, to be freed and discharged from all charges 
and incumbrances affecting the land revenues of the Crown J [£)• 

340. The costs, chargos, and expenses of the grant, mortgage, or Costa, 
security, or in any wise relating to the same, are to be defrayed by 

the Commissioners out of the moneys borrowed (A). 

341. The receipts in writing of the Commissioners are a Receipt* 
sufficient discharge for any money borrowed under the above 
powers to the persons or bodies by whom it is advanced, and the 

latter are not bound to see to the application of the same (l). 

(6) Enrolment, 

342. All deeds or instruments by which Crown lands or heredita- Enrolment of 
ments (m) are purchased, sold, leased, charged, or exchanged (n) deeda etc * 
must, without reference to the amount of the purchase-money or 

other consideration for the same, be enrolled in the Office of Land 


(e) Metropolis Improvements Exponses Act, 1841 (4 & 5 Viet. c. 40), s. 1. 

(/) Ibid., where the form is given. For the purposes of tho Metropolis 
Improvements Expenses Act, 18-11 (4 & 6 Viet. c. 40), and the statute 7 & 8 
Viet. o. 1, the Commissioners of 'Woods aro to he a corporation with the right 
to use a common seal (ibid., s. 4, as amended by the Crown Lauds Aot, 1851 
(14 A 16 Viet. o. 42), s. 3). 

(a) Metropolis Improvements Expenses Aot, 1841 (4 & 6 Viet. c. 40), s. 1. 

ct) Ibid., s. 7. 

(*) Ibid., a. 1. 

i Ibid. 

1 0 Crown Lends Act, 1851 (14 A 15 Viet. o. 42), s. 3. 

(m) Estates, manors, lordships, messuages, lands, tenements, or hereditaments 
in England or Woles. 

(n) Under the authority of the Act or any other Aot then in force relating 
to the possessions and land revenues of the Crown. For times and regulations, 
see infra. 




m 


CoNsnnmoNAL I^w. 


8 acrr.s. Rpyenue Records and Enrolments within the prescribed time agtd 
Barrendered gnbject to the prescribed regulations (o). . 

art£p??ftmi 348. If the purchase-money or other consideration does hot 
Grown amount to £100, the Treasury may direct by whom the fees payable 
Lands, for the enrolment of such deeds or instruments are to be paid, and 

Feaa [ that' the deposit in the Office of Land Revenue Records and 

Enrolments and the filing by the keeper of records and enrolments 
of a duplicate of the deed or instrument (either wholly written or 
partly written and partly printed) iB a sufficient and complete 
enrolment (p). 

The fees to be paid for enrolments ( 9 ) and for searches in the 
Office of Land Revenue Records and Enrolments, and for office 
copies furnished by the same office, are to be such as the Treasury 
from time to time appoints (a). 


Beeda to be 344. The keeper of the records and enrolments must enrol, or 
brought La require to be enrolled, every deed and instrument (b) in order of 

broug * time as the Bame is brought into hie office for that purpose, and 
certify, or cause to be certified (c), upon the deeds or instruments 
when enrolled, the fact of their having been so enrolled ( d ). 


Crown Lands Act, 1851 (14 & 15 Viet. c. 42), s. 0. 

(j>) Ibid. Deeds and instruments, by which lands or horoditaments were 
purchased, sold, leased, or exchanged after June 19th, 1829, the date of the 
passing of the Crown Lands Act, 1829 (10 Geo. 4, o. 60), and under its authority, 
were directed by s. 63 of that Act to be enrolled within six months after the 
date of such deods or instruments respectively in the office of the Commissioners 
for auditing the publio accounts. This section (s. 63), although unrepealed, 
appears to be obsolete ; and quote, whether the seotion is not directory only (see 
Doe. d. William IV. v. Roberta (1844), 13 M. & W. 520). The Statute Law He vision 
(No. 2) Act, 1890 (53 & 54 vict. c. 51), s. 1, aohedule, Part II., repealed a few 
immaterial words only in that seotion. The enrolment of assignments eto. of 
Grown looses was abolished by the Crown Lands Act, 1906 (6 Edw. 7, c. 28), 
s. 6. See p. 174, post. When deeds and instruments may be enrolled after the 
proper tirao, see p. 174, post. 

(q) Made under the authority of the Crown Lands Act, 1832 (2 & 3 Will. 4, 
«. 1). 

(a) Ibid., s. 22. The fees are not to exceed the amount of the fees usually taken 
upon the enrolment of the like title deeds or instruments, and upon the like 
searches, and upon furnishing the like office copies. 

The fees on the enrolment of a lease, conveyance, deed, or other instrument, 
by which any part of the possessions and land revenues of the Crown is demised, 
granted, sola, or given in exchange, must be paid by the lessees, purchasers, or 
grantees, and in other cases by the Commissioners of Woods. A minute or 
docket of every suoh lease, grpnt, deed, or other instrument must he entered, and 
preserved by such Commissioners in their office. If the purohaso-money or 
other consideration does not amount to £100 the Treasury may direct by whom 
the fees payable for the enrolment of All deeds or instruments by which lands 
or hereditaments after August 1st, 1851, are purchased, sold, leased, charged 
or exchanged, .are to be paid (see p. 171, ante). As to the power of the Treasury 
to regulate and make orders concerning the fees to be paid for enrolments, see 
note (p), p. 173, post. For the list of fees on enrolments, see p. 138, ante; a* 
to fees on enrolment of instruments on enfranchisements in Grown manors, see 
note (W at p. 195, poet. 

1 (b) Deeds eto. directed to be enrolled by the Crown Lands Act 1882 (2 ft 3 
Witt 4, o. 1). 

Under his hand or that of his deputy or assistant. 

Ibid., s. 23. 


ft: 



Part VIZ.— The Revenubsof the Crown. 17$ 

845. Deeds and instruments relating to lands or hereditaments (e), 
to which the Commissioners are parties, or expressed to be parties* 
and which by the provisions of the Crown Lands Act, 1829 (/), or 
oi any other Act or law, custom, or usage ought to be enrolled in 
the office of the auditor of the land revenues of the Crown, or in 

the Office of Land Revenue Records and Enrolments, may, if the 

Commissioners think At so to direct, be deemed to be fully and Deport o( 
sufficiently enrolled by the deposit of a duplicate of the same in the **£“**• 
Office of Land Revenue Records and Enrolments and the filing or ***** 
making of an entry of such deposit by the keeper of the records 
and enrolments (g). 

346. Where a deed, certificate, receipt, or other instrument (h) Enrolment 
relating to the possessions and land revenues of the Crown has a rc ^J ftble 111 
memorandum written on it signed by the keeper of the records OT 002 
and enrolments (or by his deputy or assistant) of its having been 
enrolled in such office, the memorandum, in the absence of 
evidence to the contrary, is sufficient proof of the deed etc. or 
other instrument having been made, granted, given, or executed by 
the parties thereto, and of its having been duly enrolled as stated 
in the memorandum and in accordance with the statutory pro- 
visions ; and is receivable in evidence without proof of the hand- 
writing of the signature thereto (i). 

347. A signed or certified copy of or extract from a deed, and also 
instrument, document, or writing, map or plan, deposited in the cert . lfled 
Office of Land Revenue Records and Enrolments is admissible in copie# * 
evidence in any court of justice, or before any person having by 
law or by consent of parties authority to hear, receive, or examine 
evidence, in every case in which the original, of or from which 
Buch copy or extract purports to have been made, would havo been 
admissible in evidence (k). 
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(«) Manors, lordships, messuages, lands, tenements, or hereditaments in 
England or Wales. 

(/) 10 Geo. 4,c. 60. 

(g) Crown Lands Act, 1852 (15 & 10 Viet. o. 62), s. 7. A certificate by the 
keeper indorsed or written on tho deed or instrument is evidence that tho dupli- 
cate has beon deposited and the entry made or filed os above Btated, and 
that tho Commissioners have directed that such deposit and entry should be 
sufficient enrolment, notwithstanding the provisions of the Crown Lands Aot, 
1851 (14 & 16 Viet. c. 42), or any other Act, law, custom, or usage (ibid.). It is 
not necessary to give evidence of the handwriting of the person signing such 
certificate, or of the fact that such person is the keeper of tho records and 
enrolments (ibid,). The Treasury may from time to time regulate and make 
any order as they may think fit oonoerning the fees to be paid for or in rospeot 
of any enrolment, or direct that an enrolment may be made without payment 
ofafeeffWrf.). 

. (A) Which appears to have been made, given, or executed under the authority 
el title Crown Lands Act, 1832 (2 ft 3 Will. 4, c. 1), or of any earlier Aot 
ft) XU d. t b. 26. 



or extract 
the 


. (*) Crown Lands Aot, 1852 (16 ft 16 Viet. o. 62)* s. 8. 
must be signed and oartifled, or purport to be signed 
keeper of toe records and enrolments as a true copy or extract, 
of the handwriting of the signature or certificate, or of the fact that 
the person whose name is affixed to it is such keeper, is not neoesssry (ibid.). If 
an officer wilfully oertify a document as being a true copy or extraot, knowing 
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848. The Commissioners, for any reasonable cause shown for 
tho omission or delay in the enrolment of deeds or other instru- 
ments, or minutes or dockets, or the entry of deeds or instruments 
in the office of the Commissioners, may permit the making of such 
enrolment or entry nunc pro tunc (l). 

349. Assignments of leases of parts of the possessions and land 
revenues of the Crown under the management of the Commissioners, 
or instruments affecting the devolution of such leases, are not, after 
the 4tli of August, 1906 (m), to be enrolled in the Office of Land 
Revenue Records and Enrolments (n). 

350. A deed, instrument, or writing to which the Commis- 
sioners of Woods, or Commissioners of Works, or either of them, is 
a party, or which is signed by any of the said Commissioners, or 
which affects or relates to tho hereditary possessions and land 
revenues of the Crown (o), when enrolled in the Office of Land 
Revenue Records and Enrolments (p), is as good and available as if 
enrolled in the Royal Courts of Justice (q), or aB if a memorial had 
been entered or registered in the office appointed for registering 
deeds in the county in which the same possessions and land revenues 
are situate (?■)• 

351. Persons etc. claiming land or hereditaments under letters 
patent, or under the patentees, may make title by exemplification 
or constat of the enrolment of such letters patent («). 

352. The provisions of the Crown Lands Act, 1829 (t), are 
extended and apply, mutatis mutandis , to the Board of Trade, in 
respect of the foreshore under their control, by the Crown Lands 


that tho same ia not so, ho is guilty of a misdemeanour and liable on conviction 
to imprisonment for a term not exceeding eighteen months (ibid.). 

(2) Crown Lauds Act, 1832 (2 & 3 Will. 4, c. 1), a. 27. Such enrolment is 
as vnlid and effectual as if made within tho period limitod for that purpose. 
Expirod loasos, tendored in evidonce, are provaolo by examined copies although 
tho originals may not have been enrolled in proper time ( Doe d. William IV. y. 
Ilobcrta (1844), 13 M. & W. 520). 

(m) The dato of tho passing of the Crown Lands Aot, 1906 (6 Edw. 7, c. 28). 

(n) Ibid., s. 5. Covenants in leases requiring such assignment or instrument 
to do so cnrollod are annulled by this Act. The formality of enrolment was 
roquired by tho Crown Lands Aot, 1851 (14 & lfi Viet. c. 42), s. 6. See p. 171, 


ante. 

(o) Or any other lands, tenements, or hereditaments under tho management 
or control or the same Commissioners, or any of them, in England or Wales. 

(j>) Without enrolment, or acknowledgment of tho same in any court of law or 
equity and without registration. 

( 9 ) Deeds which by any statute or statutory rule are directed or permitted to 
be mirollod in the courts whose j urisdiction has been transferred to the High Court 
of Justioe may be enrolled in tho Enrolment Department of the Central Office, 
R. S. 0., 1883, Ord. 61, r. 9. The records of deeds so enrolled are sent to the 
Public Beoord Offices within two years from the time of enrolment (ibid. t 
r. 13). 

(r) Grown Lands Act, 1853 (16 & 17 Viot. e. 56), e. 6 . Notwithstanding any 
Aot, law, practioe, or usage to the contrary. This section recites the Grown Lands 
Acts, 1813 and 1832 (53 Geo. 3, a 121 , s. 59 ; 2 & 3 WilL 4, c. 1 , s. 52). 

(•) See jj. 150, ante. 

10 Geo. 4, 0 . 50. 
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Act, 1866 («), with the exception that the consent of any Authority to*. A . 
or the enrolment of any instrument as is in any case required by Surrendered 
certain sections (a?) of the prior Act is not requisite under the 
latter Act (a). 

853. The settlement of disputed claims of the Crown to real or Lands, 
personal property or forestal rights must be enrolled (b). The Sott jirr nt 
reference and award on an arbitration with reference to a settlement disputed 

of disputes respecting boundaries are to be enrolled (c). claims of 

Grown. 

354. Sales of copyholds for the purpose of enfranchisement, Copyholda> 
and of manorial rights belonging to the Crown, must be enrolled in py 
the court rolls of the manor (d) ; instruments of enfranchisements 

iu Crown manors must be enrolled by the keeper of the records 
and enrolments (e). 

355. Bonds of receivers giving security must be enrolled in the Bonds of 

Office of Land Revenue Records and Enrolments (/*). receivers. 

356. An apportionment of rents or other payments payable to Apportion- 
the Crown, whon reduced into writing, signed by the parties mentof 
agreeing, and confirmed by the Commissioners of Woods, must be rents ct0 * 
enrolled in tho Office of Land Revenue Records and Enrolments (g). 


(7) Arbitration. * 

357. The Arbitration Act, 1889 (li), except as in the Act expressly Application 
montioned, applies to arbitrations to which the Crown, in right of ° c f r 1 b g!£ ltlon 
the Crown, or the Duchy of Lancaster or the Duke of Cornwall, is a c * 8 ' 
party, but nothing in the Act empowers tho court (i) or a judge to 

order proceedings to which tho Crown or tho Duko of Cornwall is 
a party or any question or issue in such proceedings to bo tried 
before a referee, arbitrator, or officor without the consent of the 
Crown or the Duke of Cornwall, or affects the law as to costs 
payable by the Crown ( k ). 

358. In case of disputes, doubts, or differences arising (l) between Boundaries 
the Commissioners of Woods and other persons touching or con- ct0 * 
cerning the extent of the boundaries (m) or the amount of the lands 


(u) Grown Lands Act, 1866 (29 ft 30 Viet. c. 62). 

(as) Ss. 74, 77, 81—85, 90-94. 

i ce) 29 ft 30 Viet. c. 62, s. 10. 
b) See p. 155, ante, 
c) See p. 176, note (o), post. 

(d) See p. 194, post. 

(e) See p. 195, post. 

if) See p. 124, note (b), ante. 

&) See p. 206, note (I), post. 

(A) 62 ft 63 Viet. o. 49. 

(t) “ Court” means the High Court of Justice (ibid., a. 27). Seo title Arbi* 
Ttutiow, Vol. L, p. 437. 

(k) Ibid., s. 23. 

u) Crown Lands Act, 1829 (10 Geo. 4, o. 50). 

(«) A dooument purporting to be a survey of a manor made while part of 
the^osseesions of the Crown and ooming out of the proper custody is admis- 
sible as evidence of the boundaries and customs of the manor (Smith ▼. 
Broumlow (Earl) (1870), L. R. 9 Eq. 241; Dimes v. Arden (1636), 6 Nev. ft M. 
(l» B.) 494,. 
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or hereditaments (n) o! the Crown! or rights of common, rights of 
way, or other rights or easements claimed or to be claimed in 
respect of or as appurtenant to, or in, over, upon, or out of the 
same Jpnds or hereditaments, or otherwise in respect of or in 
relation thereto, the Commissioners may, with the consent and 
approbation of the Treasury, join and concur in referring the same 
to arbitration (o). 

950. Where a matter in difference, whether the subject of a 
pending suit in any court or not, or an issue in such suit, is referred 
to arbitration (p), the arbitrators or umpire may, on the application 
of either party, by summons require any person to attend before 
them to be examined as a witness, or to bring before them books, 
papers, maps, plans, and writings in his possession or control relat- 
ing to the subject of the reference (q). 

The arbitrators or umpire may administer an oath to a person 
examined, and may take the affidavit of any person (a). 

If a person on whom such summons is served ( b ) fails to obey it 
without reasonable excuse, or refused to be sworn or make affirma- 
tion, or to answer a lawful question put to him, he iB liable on sum- 
mary conviction to a penalty not exceeding £10 (c). 

False evidence wilfully given on such examination on oath or in 
an affidavit renders the witness guilty of perjury (d). 


i tenements, possessions, rents, or land revenues of the Grown to 

winch the Grown Lands Act, 1829 (10 Geo. 4, o. 60), and, aemble, any subsequent 
statutes affecting the same relate. 

(o) Grown Lands Act, 1829 (10 Geo. 4, c. 60), s. 94. Or to arbitration and 
umpirage upon such terms as the Gommissionors think fit ; and for that 
purposo they may make, sign, seal, and enter into such agreement or other 
contraot for reference, for and on behalf of the Grown as they may deem 
advisable, and may perform the award to bo mode in pursuance of such reference. 
The submission to arbitration, or tho agreement or other contract for the 
same, and tho award, or a duplicate of the same, are to be enrolled, within 
throe calendar months from tho date of the award, in the office of the auditor 
or acting auditor of the land revenues of the Grown in England and Wales 
[now the Office of Land Bevenuo Becords and Enrolments ; see p. 187, ante], 
and, when so enrolled, ore binding and conclusive on the Crown and other 
parties to the reference, their heirs, executors, administrators, and assigns. 
TJie enrolment is sufficient evidenoe of tho submission, agreement, or other 
contraot, and award, and of the making, signing, sealing, or executing of the 
same and of its oontents, and is receivable as evidenoe in all courts of law and 
equity. As to the application of this and other sections of the Act to the 
Board of Trade, see p. 166, note (a), ante . As to the general provitiion for 
settlement of disputed claims of 'the Grown to real or personal property etc., 
see p. 166, ante. 

(p) Under s. 94 of the Grown Lands Act, 1829 (10 Geo. 4, c. 60) (see note (o), 
supra), or under s. 6 hi the Grown Lands Act, 1863 (16 & 17 Viet. o. 66), or under 
such sections or either of them as applied by the Grown Lands Act, 1866 (29 ft 30 
Viet. o. 62), as. 7—10, $0—29. 

(g) Crown . Lands Aot, 1806 (29 & 80 Viet. o. 62), s. 26. The person so 
summoned must obey the summons on a reasonable sum' being paid or tendered 
to him for his expenses. 

(а) Ibid,, s. 27. , ‘ 

(б) Either personally, or by delivery at the person's last known or usual place 
of abode or business. 


(c) Witnout prejudice to any 
1666 (29 ft 30 Viet. o. 62), s. 28) 

(d) ibid., s. 29. 


to any other remedy against him (Grown Lands Act, 



Past VII.— Th* B te r miraa or ibb Crown, 

(8) Land Btg&rtdton and Trtoiif # . 

860. With respect to lands vested in the Crown, either to right 
of the Crown or of the Duchy of Lancaster or otherwise, or vested 
in a public officer or body in trust for the public services, tie public 
officer or body having the management of the same (if any), or if 
none, then such person (c) as the Crown appoints in writing, may 
(whether the land is vested in him or them or not) represent the 
owner of such lands (/), and is entitled to such notices, and may 
make and enter such applications or caveats or cautions and do 
such other acts, as an owner of lands for an estate in fee simple is 
entitled to do ( g ). 

361. If it appears to the registrar that any application for 
registration made to him comprises land below high-water mark 
at ordinary spring tides, he must not register the land until he is 
satisfied that at least one month’s notice in writing of the 
application has been given to the Board of Trade ; and in the case 
of land in the county palatine of Lancaster, also to the proper 
officer of the Duchy of Lancaster ; and in the case of land m the 
counties of Cornwall or Devon, also to the proper officer of the Duke 
of Cornwall ; and in all other cases also to the Commissioners of 
Woods (/*)• This, however, does not apply to registration with a 
possessory title (i). 


(e) The word “person ” in the Land Begistry Act, 1862 (25 & 26 Viot. c. 53), 
includes the Grown and the Duke of Cornwall and also a body politio or 
■corporate {ibid., b. 140) ; and in tho Land Transfer Act, 1875 (38 ft 39 Viet, 
c. 87), it includes a corporation and any body of persons unincoiporate (ibid., 
s. 4). As to lands belonging to tho Duchy of Cornwall, such person as the Duko 
of Cornwall or tho person for tho time being entitled to the revenues and 
possessions of tho Duchy of Cornwall appoints in writing may represent tho 
owner of such lands for such proposes and under such provisions. It is 
sufficient that oaths, affidavits or declarations required by the Land Registry 
Act, 1862, be taken or made by such publio officer, body, or person, or by any 
person nominated in writing by them, and in either case without a solicitor 
Joining in any affidavit or declaration. It is not necessary for such publio 
officer, body, or person to outer into a bond os mentioned m the Act, nor to 
give any security for costs; nor are they liable in damages except for acts 
aone wrongfully and without reasonable cause. Conveyances or assurances 
of Crown lands enrolled in the Offloe of Land Bevenue Records and Enrolments 
ace exempt from registration in any local registry. As to enrolment of deeds or 
instruments, see p. 171, ante. 

(/) For the purposes of the Land Bogistry Act, 1862 (25 ft 26 Viot. c. 53), 
or the Land Transfer Aot, 1875 (38 ft 39 Viet, a 87), respectively. (In the 
Land Transfer Aot, 1875, the words used are “ estate, right, or interest in 
land 11 etc.) 

id) Land Begistry Aot, 1862 (25 ft 26 Viot. c. 53), s. 114 ; Land Transfer Act, 
1875 (88 ft 39 Viet o. 87), s. 65. 

' (k) Land Transfer Act, 1875 (38 ft 39 Viet. c. 87), s. 66 ; Land Transfer 
Boles, 1908; r. 22. Where land comprised in an application for registration is 
below kigh^water mark at ordinary spring tides, the fact must be stated in the 
application, and the notioes required by the above section mutt be prepared by 
the applicant and served through the registry within seven days after the 
deUteryof the application (LandTransfer Buka, 1903, *.33); A*to the cum- 
of the Admiralty and Board of Trade to working feefcw high-water mark, 
Wtep. 145, ante; as to the registration and transfer of Bad generally, see titles 
BOUl Fbofkbtt aid Chattels Beal; Sals of Laid. 

(0 Land Transfer Aot, 1897 (60 ft 61 Viot. o. 65)* *18, and Behed. L 
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362. The first registration o! any person as proprietor of freehold 
land ( k ) or leasehold land (l) (in the Act referred^ to as first 
registered proprietor) with an absolute title vests in the person 
so registered an estate in fee simple in such land, together with 
all rights, privileges, and appurtenances belonging or appurtenant 
thereto, subject to incumbrances and to certain provisions in the 
Act (vi), but free from all other estates and interests whatsoever, 
including estates and interests of the Crown (n). 

363. The Land Transfer Act, 1897 ( o ), does not bind the Crown, 
and, therefore, the legal estate in escheated land does not vest in 
the Solicitor to the Treasury as the Crown’s nominee to take out 
letters of administration (p). 

(9) Land Tax. 

364. The Commissioners of Woods ( q ) may redeem the land tax 
charged on any part of the possessions and land revenues of the 
Crown (r), and may purchase such land tax which may have been 
redeemed (*) by other persons ( t ). 

365. The Commissioners of Woods (?«), in respect of the land tax 
charged on manors (a) or other revenues of the Crown within the 
survey and receipt of the Exchequer, may, with the consent of 
the Treasury, contract for the redemption of the land tax (b). 


(k) Land Transfer Act, 1876 (38 & 39 Viet. c. 87), s. 7. 

U) Ibid., s. 13 ; and Land Transfer Buies, 1903, rr. 66 to 69, 67. 

8s. 7, 13. As to the rules made under tho Land Transfer Acts, 1876 and 
1897, Boe the Land Transfer Buies, 1903, and tho Land Transfer Buies, 1908. 

(n) Ibid. 

(©) Land Transfer Act, 1897 (60 & 61 Viet. c. 65). The registrar, by virtue 
of tho Laud Transfer Act, 1897, and tho principal Acts, is in a judicial position 
as regards his powor to award indemnity, and an appeal from his awuid will lie 
to tho High Court either by tho Crown or by the “ applicant ” for indemnity 
(A.-G. v. Odell, [1906] 2 Ch. 47, 0. A.). 

(/>) Ibid., s. 1 ; In the Goods of Hartley , [1899] P. 40 : In the Goods of Ball, 
[1902] W. N. 226. As to escheat generally, see titles Chown Peagtioe ; 
Beal Piiotehty ajvl Chattels Beal. 

(q) As successors to tho surveyor-general of the land revenues of the Crown 
(Crown Lands Act, 1829 (10 Goo. 4, o. 50), s. 68). 

(r) To which the Crown Lands Act, 1829 (10 Geo. 4, c. 50), and, semble, any 
subsequent statutes affecting the same relate ; see p. 151, ante. 

(«) Which may have been redeemed on or before, or may bo redeemed after, 
19th Juno, 1829 (the date of the passing of the Crown Landis Act, 1829). 

(t) Crown Lands Act, 1829 (10 Gfeo. 4, c. 60), s. 57. This provision is not to 
be construed as authorising^ any person to purchase or redeem the land tax 
ohargod on lands or tenements belonging to the Crown contrary to the pro- 
visions of the Land Tax Redemption Aot, 1802 (42 Goo. 3, o. 116). This latter 
Act has keen repealed in part by various statutes, inter alia as to purchase of 
laud tax by tho Statute Law Bevision Act, 1872 (35 & 36 Viet, c, 63), subject to 
certain exceptions and qualifications, The repeal by that Act of any enactment 
is not to affect any Aot in which snoh enactment has been applied, incorporated, 
or referred to {ibid., s. 1). The schedule to the Statute Law Bevision Act, 
1872, was repealed by the Statute Law Bevision Aot, 1894 (67 & 68 Viot o. 66). 
As to land tax generally, see title Lakb Tax. 

(u) ^Formerly {he surveyor-general' of the land revenues of the Crown. 

(а) Manors, messuages, lands, tenements, rents, or other revenues of the 

Crown. - ■ 

(б) Land Tax Bedemption Act, 1802 (42 Geo. 8, o. 116), 1. 131. 
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366. No sale may be made under the authority of the Land Tax 
Redemption Act, 1^02 (c), of manors, messuages, lands, tenements, Stuyetuhned 
rents, tithes, mines, minerals, collieries, woods, woodgrounds, fens, ReWmie 
marshes, waste lands or other hereditaments belonging to the Grown 

within the survey of the Exchequer for the purpose of raising 
money for the redemption of the land tax charged upon manors, 
messuages, lands, tenements, tithes, rents, or other premises of the Sales for 
Grown ; but all sales made of the possessions or land revenues of P^P 000 <* 
the Grown (d), for raising money for the redemption of land tax, or money, 
for any other purpose to which moneys to arise from such saleB are 
by the latter Act directed to be applied, must be made under the 
powers and provisions of the latter Act (e). 

367. Where a tenant or lessee of Grown lands (/) transfers Redemption 
a sum of stock into the names of the Commissioners for the Reduc- h ? Oiwn 
tion of the National Debt for the purpose of purchasing or redeeming 

the land tax, and the attempted purchase or redemption is invalid 
or doubtful (g), the Commissioners of Woods, with the consent in 
writing of the Treasury, may, out of the annual income of the 
land revenues of the Crowu, purchase and transfer to such 
lessee or tenant, his executors, administrators or assigns, so much 
stock as they may consider to be a due compensation for the stock 
transferred by the tenant or lessee. Upon the execution of an 
instrument in writing acknowledging such transfer by the person 
to whom such stock is so transferred (h) the land becomes freed and 
discharged from the payment of the land tax and arrears (i), but 
remains subject to rent-charge (j). 

368. The powers of contracting and agreeing for the redemption Restriction an 
of land tax conferred (k) upon persons having any interests in land redera P tion . 
(except such interests as are expressly included) do not extend to 

tenants holding under the Crown any lands or tenements formerly 
within the surveyor receipt of the Exchequer for any term of years, 
or from year to year, or at will (Z). 


369. Any person holding, under a grant from the Crown or 
under an Act of Parliament, lands or hereditaments (m) in which 


& 


, 42 Geo. 3, c. 116. 

!) To -which the Grown Lauds Act, 1829 (10 Goo. 4, c. 50), rolatos. 
le) Ibid., s. 59. 

(/) To which the Crown Lands Acta, 1829 (10 Geo. 4, c. 50) and 1845 (8 & 9 
Viet c. 99), and, semble , any subsequent statutes affeoting the same relate. 

( g ) Under the provisions of the Land Tax Perpetuation Act, 1798 (38 Geo. 3, 

( it) To be enrolled in the Office of Land Revenue Records and Enrolments. 

i«) Grown Lands Act, 1845 (8 & 9 Viet, o. 99), s. 9. 

if) During the continuance of the estate of such tenant or lessee, his 
executors, administrators or assigns, by whom such attempted purchase or 
redemption of land tax is made, the Grown is entitled to a rent-charge out of 
such on which the land tax is so redeemed, equal in amount to the land 
tax redeemed rent to he payable yearly, and recoverable by distress m in 
the oase of rent reserved on loose (ibid). 

(k) By thejnnd Tax Redemption Art, 1802 (49 Geo, 3,0. 113). 

fm) Manors, messuages, lands, tenements, or hereditaments. 


Redemption 
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the Crown has an estate, right, or interest, in remainder, rwersfoa 
or expectancy (other than persons holding certain interests 'in 
certain lands in the Duchies of Lancaster and Cornwall) (ft), may 
(if such person is in the actual possession or entitled beneficially to 
the rents and profits of the same), for the purpose of raising money 
to complete the redemption of the land tax (o), sell such lands or 
hereditaments (p ) ; and may enfranchise such lands or heredita- 
ments which are held by copy of court roll or other customary 
tenure ; and may also sell henots, fee farm rents, chief rents, or 
quit rents, or other emoluments or advantages payable in reBpeot 
of Buch lands or hereditaments (q). 

370. On the redemption of land tax charged on lands or other 
revenues of the Crown and upon registration (a), such lands are 
freed and exonerated from such land tax ; and the amount of the 
land tax during the continuance of a lease or demise (b) is considered 
as rent due to the Crown, and recoverable as such by the Crown 
from the lessees and by such lessees from their underlessees or 
tenants (c). 

(10) Tithe. 

37L All prescriptions and claims of or for a modus decimandi, and 
of or to any exemption from or discharge of tithes, by composition 
real or otherwise, are, in cases whore the render of tithes in kind is, 
after the 9th August, 1832 (d), demanded by the Sovereign, or by any 
Duke of Cornwall, subject to the provisions of the Tithe Act, 1832 (*). 

372. Where tithes belong to an ecclesiastical person in right 
of any spiritual dignity or benefice, no agreement for the commuta- 
tion of such tithes (/) is deemed to be oxecuted by the owner of 
Buch tithes unless consent is given as follows : in the case of on 
archbishop or bishop, the consent of the Crown (g) ; in case of the 
incumbent of any other benefice or ecclesiastical dignity, the 


(n) Namely, lands or hereditaments held under the Crown within the survey 
ana receipt of the Exchequer or the Duchy of Lancaster, or held under the Duke 
of Com wall by demise or grant by copy of court roll or otherwise, for life or lives, 
or for years determinable on a life or lives, or for a term of years absolute, or 
from year to year, or during pleasure. 

(o) nut under the restrictions and regulations of the Act. 

(jp) Whether they are charged or not charged with land tax, and if so 
charged, freed from such land tax. 

(q) Land Bedexnption Aot, 1802 (42 Geo. 3, o. 116), a. 71. The lands or 
hereditaments the land tax on whion is redeemed are to be limited to the same 
uses, trusts, and purposes as those sold or enfranchised. 

(a) In the manner, direoted by the Land Tax Bedemption Aot, 1802 (42 Geo. 3, 
o. 116). 

(8) In being oh 26th June, 1802, the date of the p as sin g of the above Act. 

. (fc) Ibid., s. 141. Thoamount is to be oolleoted tat d received by such persons, 
aha subject to such orders and regulations, as the Treasury, in respect of the 
Grown lands within the survey and receipt of the Exchequer, appoint dud 
establish. 

(d) This applies to demands after Oth August, 1882, the date of the passing* 
Of the Tithe Act, 1832 (0 * 3 Will. 4, *. 100). rTT 

M Ibid., s. 1, As to tithes gendubvaee title &ttwaxASgxoA& Law. ' £' I 
If) Made and executed Under theTltne^Acfc, 1886(6* 7 W3B; 4,c."71)> 

6) Signified by the Lord High Treasurer or First Lord OoihxniisUtte24f/{he 
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«eons®fit of the patron or person entitled to present to enoh beoeflee 
or dignity in ease the same were then vacant (h), 

373. When the ownership of lands or tithes, to which the pro- 
visions of the Tithe Act, 18B6 (*), apply, is vested in the Crown, the 
First Commissioner of Woods (A) is for the purposes of that Act 
substituted for the owner of such lands or tithes. 

374* When the patronage of a benefice (9 is vested in the Crown, 
the Lord High Treasurer or First Lord Commissioner of the Treasury, 
where the value of such benefice is above the yearly value of £20 
in the King’s books, and, where such value is of or beloW' such 
yearly value, the Lord Chancellor or Lord Keeper or First Lord 
Commissioner of the Great Seal, is substituted instead of the 
patron for the purpose of Buoh consent (m). 

(11) Royal Forest*, 

375. *A 11 forest ” was defined in 1598 (n) as “a oertaine territorie Definition of 
of woody grounds and fruitful pastures, priviledged for wilde beasts “ forc * t *” 
and foules of forest, chase and warren (o), to rest and abide in, in 
the safe protection of the King, for his princely delight and pleasure, 
which territorie of ground, so priviledged, is meered and bounded 
with unremovable markes, meeres, and boundaries, either known 
by matter of record, or else by prescription, and also replenished 
with wilde beasts of venerie or chase, and with great coverts of 
vert (p), for the succour of the said wild beasts, to have their abode 
in: for the preservation and continuance of which said place, 
together with the vert and venison ( q ), there are certaine particular 



( h ) Tithe Act, 1836 (6 & 7 Will. 4, c. 71), s. 26. The consent to be given in 
writing and annexed to the agreement. This soction was repealed by the 
Statute Law Bevision Act, 1890 (63 & 64 Viet. o. 33), 8. 1, Schedule, but with a 
proviso that the repeal did not extend to tithes which had not boon commuted. 
Among the numerous clauses in the “savings” to that Act it is stated as 
follows: “nor shall such repeal of any enactment affect any right to any 
hereditary revenues of the Grown, or affect any charges thereupon or prevent 
any such enactment from being put in foroe for the collection of any such 
revenues or otkerwiso in relation thereto.” 

(») 6 & 7 Will. 4, o. 71. As to the general provisions relating to tithes, set 
title EoclksiasticaXi Law. 

(k) Or in case such lands or tithes are vested in the Grown in right or the 
Duchy of Lancaster or of the Duchy of Oomwall, the Chancellor of the Duchy 
of Lancaster, or the officers of the Duchy of Oomwall entitled to grant leases of 
lands part of the Duchy of Oomwall. 

(2) To which the provisions of the Tithe Act, 1836 (6 & 7 Will. 4, o. 71), apply, 
(m) Ibid,, b, 13 ; amended as to the transfer of powers from the Commissioners 
uf Woods, Forests, Works and Buildings to the Commissioners of Woods by 
the Grown Lands Act, 1861 (14 & 16 vict. c. 42), s. 2. If such patronage is 
vested in the Grown in right of the Duchy of Lancaster, the Chancellor of such 
Duchy is for the purposes of this Act substituted for the patron. For dispositions 
cd the foreshore, eee pp. 142 et etq., ante, 

(a) Manwood, Forest Laws, 1698 ed., p. 18. On the subject generally, see 
G. J. Turner, Select Fleas of the Forest (Selden Society) ; Hwdswprih, History 
of Banish Law, Vol. L> pp. 340—362. - i , 

^As to tto distinction between a forest or chase, nyan an^yanea, see 

Jj?y Theword “vert* ’in general includes every twe^ underwood, bush and the 

If) venison comprehends every beast of sQKfltg^anft OMse,, tea i| a genera* 
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lawes, priviledges, and officers belonging to the same, meets lor that* 
purpose, that are only proper nnto a forest, and not to any other 
place ” (r). The royal forests, therefore, possessed peculiar officers, 
peculiar courts, and a peculiar law. Even in 1598 their organisa- 
tion and law were in a state of decay (a). But, as some peculiarities 
still survive in the law relating to these royal forests, it is necessary 
to say something of the older order. 

376. The chief classes of officers of the forests were as follows: — 
From 1298 the forests were divided into two departments according 
as they lay io the north or south of the Trent, and over each 
a justice was appointed (b). These justices did their work by 
deputies appointed sometimes by the Crown, sometimes by the 
justice (c). Over particular forests or groups of forests were officials 
callod wardens. They were the executive officers of the Crown to 
whom writs were addressed, and who held the forest courts (d). 
For each foreBt there were a varying number of officers ^usually 
four) elected in the county court called verderers. They were 
responsible to the Crown, and their duty was to attend the forest 
courts (e). Under the wardens there were a varying number of 
officials called foresters, who did tho work of a modern game- 
keeper^). In each forest there were four agisters, whose duty 
was to collect the money due for agistment and pannage (g ). 

377. The powers and jurisdiction of these officials were exercised 
in the following courts : (1) The Court of Swanimote. The term 
“ swanimote ” has been applied to different courts at different 


term for them all. A a to what are heasts of tho forost and chaso and fowls and 
beasts of warren, see Select Pleas of the Forost (Selden Society), pp. x. — xiv. ; 
and Yol. VI., pp. 490, 491. 

(r) The Charters of the Forests set out in tho Appendix to Manwood, Forest 
Laws, 6th od., at p. 393, are : — Carta de Foresta of Canute ; Carta de Foresta, 
9 lien. 3 ; Assiza et Consuetudines Forost®, 6 Edw. 1 ; Ordinatio Forest®, made 
34 Edw. 1 ; statutos 1 Edw. 3, c. 8 ; 7 Ric. 2, c. 3 ; 22 Edw. 4, c. 7 ; 32 Hen. 8, 
c. 13 (statute for the drift of forests, and what beasts are not commonable in the 
waste of the forests); 17 Car. 1, c. 16 (an Act about the boundaries etc. of 
forests). An abstraot of Acts of Parliament relating to the protection of deer 
in forests is Bet out in Lewis on Forests and Forest Laws, p. 139, Appendix I., 
and is as follows : — Translation of the Charter and Constitutions of Canute, 
granted at a Parliament holden at Winchester, a.d. 1016 ; Carta de Foresta, 
9 Heu. 3, o. 2 ; Assiza et Consuetudines Forest®, 6 Edw. 1 ; Ordinatio Forest®, 
made 34 Edw. 1 ,* Charter of Continuation, 3 Edw. 3, c. 1 ; 16 & 17 Car. l y c. 16, 
respecting the boundaries of forests. For a list of ancient oases relating to the 
various forests generally, se£ Manwood, Forest Laws, 6th ed„ Table 0 ; and for 
those relating to the felling of timber for the repair of bridges in the forests, see 
ibid,, p. 47 ; and for the rolls of the forests, ibid., pp, 331 to 334 ; and as to rights 
of common in forests, ibid., pp. 82—99. . " Forestage " was the duty or tribute 
payable to the foresters of the Sovereign (Cowell's Interpreter). 

(a) Manwood, Forest Laws, 1666 ed., Preface, and p. 71. 

(6; Select Pleas of the Forest (Selden Sooiety), pp. xiv., xv. 

t lbid., xv., xvi. ; the statute 32 Hen. 8, o. 36, gave validity to tho practice. 
Seleot Pleas of the Forest (Selden Society) , pp. xvi.— xix. 

Ibid., pp. xix., xx. ; Manwood, Forest Laws, 1666 ed., pp. 403—407 ; 
Inst. 292, 293. 

{/) Manwood, Forest Laws, 1666 ed., pp. 428—439 ; 4 Co. Inst, 293 ; Select 
Pleap of the Forest (Selden Society), pp. xx.— xxiv. 

{$) Seleot Pleas of the Forest (Selden Sooiety), p. xxv* 
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per M b In the history of the forest law. It meant originally a Court 
held three times a year for business connected with agistment, 
pannage, and fawning (h ) ; but the term is sometimes applied to 
the inquisitions held to inquire into trespasses to vert and venison (t). 
(2) The Court of Attachment. This court was hold every forty days 
by the verderers to view the attachments made by the foresters for 
offences against vert and venison ( k ). In all but the smallest cases 
the actual trial took place before the justices in eyre (2). (8) Special 
and General Inquisitions (mi). These were held by the foresterB 
and verderers with the assistance of the four neighbouring town- 
ships. The special inquisitions seom to have given place to genoral 
inquisitions in Edward I.’s reign. They are called swnnimotes in 
a statute of 1806 (n), and the mode of taking them is defined. All 
offences against the forest law and the misdoings of officials could 
be presented. (4) The Regard (o). This was an inquiry held once 
every three years by twelve knights chosen for the purpose. The 
most important subject of inquiry were essarts, purprestures (p), 
and waste. It saw also to the expedition of dogs (g). (6) The 
Eyre (r). This was the court hold by the justices in eyre of the 
forest, sometimes called the Court of Justice Seat (*). These justices 
were appointed by the Crown to hear the pleas of the forest in a 
certain county or collection of counties. All the landholders and 
officers of the forests wore summoned before them ; and all persons 
presented at the special and general inquisitions and tho regard 
were amerced. It was the revenue from this source which was the 
most valuable part of tho revenue of the forests (2). It was 
probably held about once in seven years (a). The law of the forests 
was distinct from tho common law ( b ). 


Sao&l 
Bumndsred 
Revenue# 
arising Ms 
Grown 
Lands. 


Forest courts. 


(7i) Select Pleas of the Forest (Seklen Society), pp. xxvii. ct scq. ; it is so defined 
in s. 8 of tho Forest Ghartor of 1217. 

(*) The term was so applied by tho Ordinatio Forest®, 34 Edw. 1, stat. 5, c. 1 ; 
Manwood, Forest Laws, 5th ed., chap. 23. 

(A) Forest Ghartor (1217), s. 8; Select. Pleas of tho Forest (Soldon Society), 
pp. xxx. et aeq. The term “ swanimoto ” is sometimes applied to this court (ibid . , 
p. xxxvi.). 

J l) Select Pleas of the Forest (Solden Sooiety), p. xxxvi. 

m) Ibid., pp, xxxvii. — 1. 

n) 34 Edw. 1, stat. 5, c. 1. 

o) Select Pleas of the Forest (Selden Society), pp. lxxxv.— lxxvii. ; 4 Co. Inst. 
t S ; Manwood, Forest Laws, 5th ed., pp. 408, 406. 

(P) A purpresture (derived from the French pourprfa, an in closure) is where 
there is a house erected, or an inclosure made, upon any part of tho King's 
demesnes, or of a highway, or common street, or public water, or such like 
public things (4 Bl. Com., 14th ed., 167 ; Co. Litt. 277 ; Manwood, Forest 
Laws, 5th ed., pp. 304 et aeq . ; Select Pleas of the Forest (Selden Society), 
pp. lxxani.— lxxxui.). 

(q) Select Pleas of the Forest (Selden Society), p. lxxvi., and compare p. oxiii. 
ri /Wd., pp. 1.— -lxix. 
a) 4 do. Inst. 292, 293. 

t) Dialogue de Soaccario, II., p. xi. ; Select Pleas of the Forest (Selden 
Sooiety), p.lx. For the articles of the eyre, see Fleta, If., 41, 12—51 ; Manwood, 
Forest Laws, 5th ed., pp. 509—525. 

(») Select Pleas of the Forest (Selden Society), pp. lvi., lvii. ; 4 Go* Inst. 291. 
Manwood, Forest Laws, 5th ed., p. 411, states that, like the regard, it was 
sometimes held once in three years. 

(i b ) Dialogue de Soaooario I., p. xi ; compare Anon*, EdL, 150 b, pi 43 1 
llanwood. Forest Laws, 6th ed., pp. 486, 490, 491; 4 Co. Inst. 316, 31Y» 
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, 878. The King was not the owner of aU the land in the forest* 
The owners of such land eould use it as they pleased, pro- 
vided that they did nothing which interfered with the beasteof 
the forest (<?). The owners of these landB appointed officers eailled 
woodwards, whose duty it was to protect both the property of their 
masters and the King's venison (a). 

879. A royal forest was a franchise of the most valuable kind (e). 
Occasionally this franchise was granted to a subject (/) ; but 
generally the effect of the grant of a forest was to vest m the' 
grantee a “ chase ” (g). 

380. The forest organisation was never popular. In spite of 
statutes (h) the officers of the forests, especially the foresters, used 
their powers to oppress the inhabitants of the forest (i), and the 
forest jurisdiction curtailed the rights of the landowners therein. 
The boundaries of the forest were limited by Magna Carta (1215) (k) 
and by the Charter of the Forest (1217) (l). In 1218 (m), 1219 (m), 
1225 (w), 1277 (o), 1298 (o), and 1800 (o) perambulations were made 
with a view to disafforestment ; and a statute of 1827 (p) fixed the 
boundaries of the forest as so established. Charles I., m the years 
1682 — 1687, attempted to reafforest extensive tracts of land (j). 
In consequence an Act of the Long Parliament finally fixed the 
boundaries of the forests (r). 

Certain land, which had once formed part of a forest but bad 
been disafforested in consequence of a perambulation, was known as 
a “purlieu” (a). Though these purlieus were not within the forest 
they were patrolled by officers called rangers, whose chief duty 


(c) Select Pleas of the Forest (Selden Society), p. xxv. ; compare Blanchard v. 
Cawthorne (1833), 6 Sim. 155, where it was held that certain owners of land in 
the forest of Wyersdale, in the county of Lancashire, could he restrained by 
Injunction from sporting in it. 

(d) Select Pleas of the Forest (Solden Society), pp. xxiv., xxv. 
fe) For franchises generally, see Vol. VI., p. 480. 

(/) In 1266-1287 Henry HI. granted these privileges to the Earl of Derby, 
and in 1285 Edward L made a similar grant to ms brother Edmund (Solect Pleas 



Briggs (1615), 2 Bulat. 205, he seems to retraot this view in 4 Co. Inst 814; com- 
pare Sutton v. Moody (1697), 1 Ld. Baym. 250 ; Robinson y. Duleep Singh (1979), 
11 Oh. D. 798, 0. A. 

( h ) 34 Edw. 1, s tat. 5 ; 1 Edw. 3/ stat 1, o. 8 ; 26 Edw. 3, stat. 5, 0. 7 ; 7 
Bio. 2, o. 3 ; Manwood, Forest Laws, 5th ed., pp. 432 — 439. 

V) Select Pleas of the .Forest (Selden Society), pp. 44—63, 126—128. 
fc) Ss. 47, 48. 
ft) Ss. 1, 3. 

ro) Select Pleas of the Forest (Selden Society), pp. xciv.— xcvi. 

J n) Ibid., pp< lovii, xoviii. 

o) Ibid., pp. cL— ovi. Some aooount of these perambulations is given in R. 
V, Rodtey ( Inhabitant s) (1667), Hard. 437, 438. 
i) 1 Edw. 8, stat 2, o. 1. 

I See Sir W. Jones’ Btyorta at pp, 266— 298 for the eyre in Berkshire in 1032; 
compare Gardiner, History of EngUaid, vii, p. 868 j vifi., pp. 77, 86, 282. 





Past VH^-Thi temth# to ta* Csowk, 


tjonsisted in seeing that the beasts of the forest did not stray into 
these districts (t). 

881# Even before the seventeenth century the forest organisa- 
tion was in a state of decay. In the course of that century the 
process of decay was accelerated. The courts of common law 
supervised the proceedings of the forest courts (u), and limited their 
jurisdiction (#). Eyres were seldom held (y ) ; and the cessation 
of the'eyre meant the collapse of the whole system, as upon it 
the proceedings of all the lower courts depended (a). 

Such parts of the old organisation as remain are now regulated 
by statutes of the nineteenth century. In 1817 the offices of 
Warden, Chief Justice and Justice in Eyre of the forests were 
abolished (b ) ; and in 1829 the powers of these officials were vested 
in the First Commissioner of His Majesty’s Woods, Forests, and 
Land Revenues (c). Large powers over existing forestal officers 
and over disputes as to forest boundaries were given to the Commis- 
sion^), and the jurisdiction of the Court of Attachment was regu- 
lated^). But it was provided that the Crown could always have 
recourse to the ordinary law and the ordinary courts, if it saw fit (/). 
In 1832 the powers of this Commission were handed over to the 
Commission of Woods, Forests, Land Revenues, Works and Build- 
ings ( q ). When, in 1851, the Commissioners of Woods, Forests, and 
Land Revenues were separated from the Commissioners of Works and 
Fublio Buildings (h) the greater part of the control of the forests was 
handed over to the former Commissioners (t). Their control is subject 
to numerous local Acts passed to deal with particular forests ( k ). 


(«) Man wood, Forest Laws, 5th ed., pp. 39f — 398 ; Coke tells ns, 4 Co. Inst. 
304, that “ these rancors have used to prevent unlawful hunting and hunters of 
the King’s deer within the purlieu, as in the night or at unseasonable deer, or 
killing of tho king’s deor by no purlieu men, but unlawful hunters or the like, 
suoh as should not take advantage of their own wrong both to the King and 
'' irlieu men.” 

4 Co. Inst. 290, 294, 297. 

Lovelace's (Lard) Case (1689), Comb. 159. 

Manwood, Forest Laws, 5th ed., pp. 161, 162. 

Ibid., at p. 505, he says, 11 By the laws of the Forest all the proceodinge 
of Ihose courts for the greatest offences done in the Forest are as nothing until 
such time as they are presented to the Lord Justice in Eire of tho Forest at the 
Justice Seat" ; for an eyre held at the end of the seventeenth century,- see 
North, Life of Lord Keeper Guilford ( J essopp’s ed.), i., pp. 57, 58; 3 BL Com. 73. 

57 Geo. 3, a 61. 

Crown Lands Act, 1829 (10 Geo. 4, o, 50), & 95. 

I Ibid., ss. 14, 94, 96. 

(ej Ibid., ss. 100—102. 
f) Ibid ., ss. 103, 104. 

e) Crown Lands Act, 1832 (2 ft 3 Will. 4, c. 1). 
ft) Crown Lands Act, 1861 (14 ft 16 Viet c. 42). 

f) By the Grown Lands Aot, 1866 (29 ft 30 Viet. o. 62), s. 6. The duties and 
. powers of management and all other duties and powers exercised by the Oom- 
iniBsieners of Woods relative to the forestal rights and interests of the Grown in, 
to, or over that portion of Waltham Forest usually ealle&^pfeK Forest, after 

, tba^IetBeoember, 1866* were transferred to tire C omml s riftie ra of Works ; for 
otto statutes relating to Eppia* and Waltham Forests, **note m#hrfra. , 
ft The local statutes relating to the royal forests now a force are as 

TSSe*5oiMlM2) 62 Geo, 3,e. 73; (1855) 18 ft 19 Twt o# ML " 
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382. The Commissioners of Woods have power to grant leases 
for n term not exceeding thirty-one years of any part of the royal 
forests for the purpose of making a railway, tramroad, or inclined 
plane, or for erecting a steam engine or other works or machinery, 
with a licence in such lease to make or erect the same, and to raise, 
get, and carry away stone, slate, coal, ore, or marl in the royal 
forests (l). 

But no such lease or licence may be granted where its use would 
interfere with or abridge or prove inconsistent with the exercise of 
rights vested in certain companies established by statute (m) without 
their provious consent and concurx'ence (n). 

All leases granted under the authority of the Crown Lands Act, 
1829, of parts of the royal forests may be either in the form Bet 
out in the schedule to that Act or in any other form which the 
Commissioners may deem more expedient (o). 


Brecknock— (1812), 52 Goo. 3, o. 1G1 ; (1815), 55 Geo. 3, e. 100 ; (1818), 
58 Geo. 3, c. 00. 

Doan— (1607-8), 19 & 20 Car. 2, c. 8 ; ('1808), 48 Geo. 3, c. 72 ; (1819), 59 
Geo. 3, c. 86 ; (1836), 6 & 7 Will. 4, c. 3 ; (1837-8), 1 ft 2 Viet. c. 42 ; (1837-8), 
1 & 2 Viet. c. 43 ; (1842), 5 ft 6 Viet. c. 48 ; (1842), 5 & 6 Viet, a 65 ; (1845), 
8 & 9 Viet. o. 118, b. 13; (1852), 15 ft 10 Viet. c. 62, 0 . 1 ; (1855), 18 & 19 
Viet. c. 18 ; (1861), 24 & 25 Viet o. 40 ; (1866), 29 & 30 Viet. o. 62, s. 5 ; (1866), 
20 & 30 Viet. c. 70 ; (1871), 34 ft 35 Viet. c. 85 ; (1883), 46 ft 47 Viet. c. Ixxxvii. ; 
(1904), 4 Edw. 7, c. clvi. ; (1906), 0 Edw. 7, c. cxix. 

Dolamero -(1835), 18 & 19 Viot. c. 16; (1856), 19 & 20 Viet. c. 13. 

Eppiug— (I860), 29 & 30 Viet. c. 62, s. 6; H871), 34 & 35 Viet. c. 93 ; (1872), 
35 ft 36 Viet, a 95 ; (1873), 38 & 39 Viet. c. 6; (1878), 41 ft 42 Viet. c. ccxiii. ; 
(1880), 43 ft 44 Viet. c. oxxx. 

Exmoor— (1814-5), 55 Geo. 3, c. 138. 

Haiuault -(1851), 14 & 15 Viet. c. 43 ; (1858), 21 & 22 Viet. o. 37. 

Isle of Man— (1865), 28 ft 29 Viet. c. 28. 

Now— (1799-1800), 39 ft 40 Geo. 3, o. 86; (1801), 41 Geo. 3 (U. K.), e. 108 ; 
(1806), 48 Geo. 3, c. 72; (1810), 60 Goo. 3, c. 116; (1812), 52 Goo. 3, o. 161 ; 
(1819), 69 Goo. 3, e. 86; (1845), 8 & 9 Viot. c. 118, s. 13 ; (1849), 12 & 13 Viot. 
c. 81 ; (1851), 14 ft 15 Viet. c. 76; (1832), 15 ft 16 Viet. c. 62, b. 9; (1854), 

17 & 18 Viet. c. 49; (1866), 29 & 30 Viet. o. 62, s. 5 ; (1866), 29 ft 30 Viet. c. 66; 
(1877), 40 ft 41 Viet. c. exxi. ; (1879), 42 & 43 Viet. c. cxciv. ; (1883), 46 & 47 
Viot. c. lxxxvi. 

Sulooy— (1825), 6 Goo. 4, o. 132 ; (1855), 18 ft 19 Viot. o. lfl. 

Slierwood — (1818), 68 Geo. 3, c. 100. 

Sileton — (1824), 6 Geo. 4, o. 99. 

Waltham— (see also Epping, supra) (1849), 12 ft 13 Viet. c. 81. 

Whichwood— (1852-3), 16 & 17 Viet. o. 36 ; (1856\ 19 & 20 Viet, c. 32. 
Whittlewood— (1824), 6 Goo. 4, o. 09; (1853), 16 ft 17 Viet. c. 42; (1854-5), 

18 & 19 Viot. c. 16. 

Windsor— (1813), 53 Geo. 3, o. 158; (1815), 55 Geo. 3, o. 122; (1816), 66 
Oco. 3, o. 132. 

Woolmer— (1812), 52 Geo. 3, o. 71; (1855), 18 ft 19 Viet. o. 16; (1855), 18 
ft 19 Viet. o. 46. 


(/) Grown Lands Act, 1829 (10 Geo. 4, e. 50), s. 97. These leases are to be made 
tinder guoh modifications and restrictions, for suoh yearly rent, and upon such 
terms and conditions as the Commissioners of Woods may deem expedient. As to 
the powers of leasing contained in the Crown Lands Act, 1702 (1 Ann. o. 1 ; 
stat. 1, e. 7, Buff.), see p. 147, ante; as to the provisions generally relating to 
mines and quarries under forests, see title Mures, Mxkbbjlls, amd Quaabdbb. 

(m) 49 Geo. 3> o. olviii. ; 49 Geo. 3, o. clix. These statutes refer to the making 
and maintaining of railways and tramroads in the Forest of Dean and places 
— i fainiTift thereto. 

is) Grown Lands Act, 1829 (10 Geo. 4, c. 50), s. 97. 

(of /Wei., s. 99. • 
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The Crown has no right to interfere with the vesting of & Crown 
lease in a trustee in bankruptcy (p). 

383. In all cases of purprestures or encroachments in the 
royal forests which appear to have been inclosed or used and 
occupied by the persons then in possession, or under whom the Bame 
are claimed to be held without any effectual interruption on the 
part of the Crown for a period not less than ten years, the Com- 
missioners may make satisfaction or compensation in money in 
consideration of the removal, abatement, or resumption of such 
encroachment or purpresture, or may grant to the persons in 
possession thereof a lease for a term not exceeding three lives or 
thirty-one years either of such encroachment or purpresture, or any 
other part of the forest in lieu thereof, as may appear to them 
reasonable and proper ( 3 ). 

384. The Commissioners may contract for the sale or exchange 
of and dispose of, either by way of sale for a money considera- 
tion or by way of exchange for other lands or hereditaments, with 
or without giving or receiving a sum of money for equality of 
exchange, any part of the possessions and land revenues of the 
Crown (r) consisting of land not suitable for the growth of timber 
in the royal forests wholly or in part surrounded by, intermixed 
with, or contiguous to other lands not the property of the Grown, 
and waste or other lands in the royal forests which do not exceed 
in value in any one instance the sum of £ 1 , 000 , or rights or 
interests of little value to the Crown, which the Crown has (#) over 
land in the royal forests the property of the subjects of the Crown, 
or rights of forest, free chase, and free warren in or belonging to 
the royal forests independent of, and not being appurtenant to, any 
existing manor or lordship (t). 

385. Surveyors of turnpike roads or highways, or any other 
persons, may not di get, or carry away stone or gravel or other 

(«) Re Thomas, Ex parte Commissioners of Woods and Forests (1888), 21 
Q. 1J. D. 380 ; Dean Forest Amendment Act, 1861 (24 & 25 Viet. c. 40), ss. 1, 4. 

(9) Crown Lands Act, 1829 (10 Geo. 4, c. 60), s. 96. In suoh leases the 
annual rent to be paid to tho Crown is that which to the Commissioner^ of 
Woods may soem reasonable and proper {ibid.). This provision is repoaiod, as 
regards purprestures in the Forest of Dean in the county of Gloucester, by b. 14 
of the statute 1 & 2 Viet. 0. 42. But all the provisions of the Crown Lands 
Aot, 1829, as regards encroachments or trespasses made, or from the 27th July, 
1838, to be made or continued in the said forest, are to remain and be in full 
force. 

(r) To which the Crown Lands Aot, 1829 (10 Geo. 4, c. 60), relates. 

is) The rights and interests which the Crown had on the 19th June, 1829 
(the passing of the Crown Lands Aot, 1829), or may have subsequently to that 
date. As to the applioation of moneys received by tho Commissioners of Woods 
in respect of any sales, exchanges, or leases in any of the royal forests, see 

** (t ) Sud/sales end exchanges to be carried into effect as directed by the Crown 
Lands Aot, 1829, with respect to other parts of the land revenues of the Crown 
to which Suoh Aot relates («fe% a. 98), As to sales generally of Cfaan lands, 
aee p. 167, ante; and as to exchanges, see p. 169, ants; aa to lastriotaons on 
atlas, leasee, snd exchanges of royal forests, parka, and ehaeasuip England 
(#t&» a 84), see p. 167, ants. 
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materials for the making or repairing of roads or ways, or for My 
other purpose, in or from the forests, woods, or woodlands of the 
Grown without the consent in writing of the Commissioners fu). 

386. Doubtful or disputed rights or claims of the Grown to 
forestal rights may be adjusted or settled by the Commissioners, with 
the consent of the Crown, and by warrant from the Treasury (#). 

387. The Military Lands Act, 1892 (y), does not authorise the 
taking of land in the New Forest, and does not give power to the 
Commissioners to grant or lease or give licences over such land. 

388. The Commissioners, with the approval of the Treasury, may 
grant licences to any person to hunt, hawk, fish and fowl on and 
over any parts of the New Forest and Forest of Dean the soil and 
freehold of which is vested in the Crown subject and according to the 
provisions in force relative to licences by the Commissioners (a). 


Game Act 389. The Game Act, 1881 (fc), dofls not defeat or diminish any 
MBi.aotfo reservation, exception, covenant, or agreement prior to the 5th 
afftot rights. October, 1881 (c), contained in any private Act of Parliament, deed, 
or other writing relating to the game upon any land, nor prejudice 
the rights of any lord or owner of any forest, chase, or warren, or 
of any lord of a manor, lordship, or royalty, or reputed manor, 
lordship, or royalty, or of a steward of the Crown of a manor, 
lordship, or royalty appertaining to the Crown (d) ; nor does it alter 
or affect the prerogative rights or privileges of the Crown, or the 
powers or authorities vested in the Commissioners in the forests 
of the Crown, or their boundaries, or in the appointment of 
stewards, gamekeepers, or other officers of the forests, parks, or 
chases, or of any hundred, honor, manor, or lordship being part of 
the possessions and land revenues of the Crown, or certain other 
rights, privileges, or immunities in such forests etc., or the rights 
or privileges of persons holding under grants or purchases from the 
Crown; nor does it give to lords of manors or other persons within 
forests or their boundaries any privileges, rights, or powers which 


<«) drown Lands Act, 1829 (10 Geo. 4, o. 60), s. 106. This section was 
repealed in part (to “ passing of this Act ”) by the Statute Law Revision (No. 2) 
Act, 1888 (61 A 62 Viet. o. 67), but the repeal does not affeot the above 
statement. 

(x) Beep. 166, ante. 

y) 66 A 66 Viet. o. 43, s. 24; and seep. 202, post. 

'a) Grown Lands Act, 1866 (29 A 30 Yiot. o. 62), s. 6; in exeroue ol any 
powers by law vested fin suoh dotaunissionen to giant licences to hunt, hawk, 
nsh or fowl upon or over any forest belonging to the drown and under the 
management of suoh Onpmismoners. No suoh licence operates as a lease or 
demise notwithstanding anything contained in. the Aot. S. 9 of the. New 
Forest Act, 1961 (14 A 16 Viet. e. 76), empowering the Drown to grant 
licences to sport over the New Forest; is repealed by this Aot The other 
statutes relating to the New Forest and the Forest of Dean ass stated in note (A), 
p. 196, ante. 




lAi wot 4,o; m 
* s Tlit date of the passim? of the Gam* Act, 1831 (1 &&TO11* 4* a 32).* 

* 9. At to the provisionijelating to the game generally ,see 

title Gamb. .*/ 
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they did not possess or to which they were not entitled 
6th October, 1881(d). 

890 . The lord or steward of the Crown of every manor, lordship, 
or royalty (/) has the right of killing the game upon the waste or 
commons within such manor, lordship, or royalty, and to authorise 
persons who have obtained an annual gome certificate (g) to enter 
upon such wastes or commons for the purpose of pursuing and killing 
the gafne thereon (h). 

A right of lopwood (t) lying within a manor cannot be created 
by custom or prescription, or otherwise than by Crown grant or Act 
of Parliament (k). 

Where waste land had been allotted under an Inolosure Act, 
and in respect of it a prescriptive claim was made to a right 
of common in the waste and to a right of pannage in the open 
woods of the New Forest, the claim was disallowed, as it could not 
have had a legal origin in a grant from the Crown (l). 

Owners and occupiers of lands, as against the lords of the several 
manors in the forest, are entitled to common of pasturage for 
cattle, levant and couchant, on their respective tenements over all 
waste lands of the forest, and inclosures of such lands will be 
restrained (m). 

A commoner who objects to the proceedings of the owners of 
the forest and destroys their notice boards may be convicted*before 
justices (n). 
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(«) The date of the passing of the Game Act, 1831 (1 & 2 Will. 4, o. 82) ; but 
such prerogatives, immunities, privileges, rights, and powers remain as if such 
Aot had not been passed. The provisions of the Game Act, 1831, as to trespassers 
do not ( inter alia) apply to gamekeepers appointed within the limits of free 
warren or free chase, nor to lords or stewards of the Grown of manors, lordships, 
or royalties, or reputed manors, lordships, or royalties, nor to gamekeepers 
appointed by suoh lords or stewards within the limits of suoh manor, lordship, 
or royalty (ibid., s. 35). And generally, as to trespassers in search of game on 
Grown lands, see ibid., ss. 30—36. 

(f) Or reputed manor, lordship, or royalty. 

(ff) The term “ gamo certificate*’ means a licence to kill game under the 
provisions of the Game Licences Act, 1860 (23 & 24 Viet. o. 90). 

(A) Game Aot, 1831 (1 & 2 Will. 4, c. 32), s. 10. The Aot does .not 
affect the lights or privileges which lotds of manors, lordships, or royalties, or 
reputed manors, lordships, or royalties, or stewards of the Grown of manors, 
lordships, or royalties, belonging to the Grown had before 5th October, 1831 (the 
date of the passing of the Act), exercised over suoh wastes or common?. 

(i) That is, a right for the inhabitants of a parish to lop for fuel the branches 
of trees growing upon the waste lands of a manor at certain times of the year. 

(k) Chilton, y. London Corporation (1878), 7 Oh. D. 730 ; WHUngak v. 
Maitland (1867), L. R. 3 Eq. 103 ; as to presumption from proof of user by 
inhabitants, see Rivers (Lord) v. Adams (1878), 3 13x. D. 361: Goodman v. 
Be&sth Corporation (1882), 7 App. Oas. 633, 637 ; as to the right of cutting 
brakes, litter etc., see He la Warr (Earl) v. Miles (1881), 17 Oh. D. 035, and 
V*l.VL,p. 484. 

. <0 J (His v. New Forest Commissioner (1806), 18 0. B> < 

* (m)8ewm Commissioners y. (Masse (1874), R. 19 _ 

■App. 456; and see Howard v. Maitland (188% 11 Q. R>I . , _ 
mnmoners of City of London y. Ctylatty (1876), 3 Ghu P.61Cr|%a,to the 
auestion of snffipeney of common white no d?er had beon turned on the waste 

ITSwS? rUu ^ m w “f 1 

: (W78), « L. I. S». ’ ? 
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391. Ashdown Forest, also known as Lancaster Great Fafk, in 
Sussex, of which the Crown was seised in right of the Duchy of 
Lancaster, except during the period of the Commonwealth, was 
disafforested by letters patent of King Charles II. and by him 
granted in 1677 to the Earl of Dorset and others. The right of the 
commoners over a certain portion of this forest iB limited to common 
of pasturage and herbage, and does not include the right to cut and 
carry away the brakes, fern, heather, and litter growing therein, 
but such right can be acquired by prescription (o). 

392. Disobedience to an order of the Epping Forest Commis- 
sioners made under the Epping Forest Amendment Act, 1872 (p), 
has been held to be a misdemeanour at common law (q). 

393. The award of tho Commissioners relating to the extent 
of the forest of Hainault, the allotments to the Crown, fuel 
assignments etc., are set out in the Hainault Forest Act, 1858 (r). 

394. No part of the New Forest in the county of Southampton, or 
of the Forest of Dean in the county of Gloucester, is laud (s) subject 
to be inclosed under the Inclosure Act, 1845 (£)• 

(12) Oalorne Estate. 

393. The Osborne estate in tho Isle of Wight now forms part 
of the hereditary revenues of the Crown and has ceased to be part 
of tho private estatos of the Sovereign (a). 


(o) De la Warr {Earl) v. Miles (1881), 17 Ch. D. 633. As to prosumption of 
Crown grants generally, see Vol. VI., p. 483 ; Dawson v. M'Groggan, [1 903 J 1 1. B. 
92 (lost grant presumed). As to prescription generally, seo title Basements 

AND PROFITS A PRENDRE. 

(/») 36 & 36 Viet. c. 95, s. 6. 

(?) R v. Walker (1876), L. B. 10 Q. B. 355. 

M Re Ifainault Forest Act, 1858 (18G1), 9 C. B. (n. 8.) 648 ; as to extents 
ana surveys being admissible, see p. 198, post. 

(a) Lana subject to be inclosed under tho Inclosure Act, 1846 (8 & 9 Viet, 
c. 118), is described in s. 11 of that Act ; seo title Open Spaces and Recreation 
Grounds. 

(0 Ibid., s. 13. This section, so far os relates to the portions of tho Forest 
of Doan called Walmoro Common in tho parish of Wostbury-on-Sovorn and the 
Bearce Common in tho parish of Saint Briavela, is repealed bv tho Dean Forest 
(Walmoro and tho Boarce Commons) Aot, 18G6 (29 & 30 Viet. c. 70). The 
powers of the Inclosure Commissioners are now transferred to the Board of 
Agriculture and Fisheries; see note*(«), p. 170, ante. The inclosure (and the 
provisions for that purpose} of "the various forests, or parts of them, are dealt 
with under the local Acts which are enumerated in note (k), p. 185, ante. The 
other statutes relating fo the Now Forest and the Forest of Dean are set out 
in tho samo note. 

New* Forest. — A tabular arrangement of the admeasurement and value of 
manors and other landed property within and adjacent to the New Forest at the 
time of Edward the Confessor, and after the afforestation by William the 
Conqueror, will be found in Lewis on Forests, 1811 ed., pp. 173 et eeq. 

(a) Osborne Estate Aot, 1902 (2 Edw. 7, c. 37). The Crown Lands Aots, 
1829 to 1894, apply to the Osborne estate* but parts of the estate are under 
the management of the Commissioners of Works as if it had been committed 
to their management under s. 22 of the Crown Lands Aot, 1861 (14 & 15 Viet, 
o. 42 ) ; and arrangements may at any time be made, with the consent of the 
Treasury, for placing any part of the Osborne estate under such management 
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(13) Miscellaneous. 

(a) Agricultural Holding s and Small Holdings and Allotments. 

398. The Agricultural Holdings Act, 1908(5), applies to laud 
belonging to the Crown in right of the Crown. 

For the purposes of that Act the Commissioners of Woods, or 
other the proper officer or body having charge of the land for the 
time being, or, in case there is no such officer or body, then such 
person as the Crown may appoint in writing under the Royal 
Sign Manual, represents the Crown and is deemed to be the 
landlord. 


«ao*.s. 

BevefuMp 
arising tem 
Grown 
Lands. 

Agricultural 
Holdings Act, 
1908. 


The power of the Treasury to direct the cost of certain improve- 
ments to be charged to capital and repaid out of income (c) extends 
to any compensation payable by the Commissioners in respect of an 
improvement comprised in Part I. or Part II. of the First Schedule 
to the Act(d). 

Any compensation payable by the Commissioners in respect of 
an improvement comprised in^Part III. of the First Schedule to the 
Act (e) is to be paid as part of the expenses of the management of 
the land revenues of the Crown (/). 

In the case of a holding in respect of which it is Agreed in writing Market 
on or after 1st January, 1896, that the holding is let or treated as gwten*. 
a market garden, the provisions of the Act (g ) apply as it the 
improvements comprised in the Third Schedule ( h ) to the Act were 
comprised in Part III. of the First Schedule to the Act, provided 
that, in the case of Crown lands, compensation in respect of an 
improvement comprised in paragraphs (1), (2), and (5) of the 
Third Schedule must be paid in the same manner and out of the 
same funds as if it was an improvement comprised in Part I. of the 
First Schedule (t). 


or for withdrawing any part from such management os appears convenient at 
the timo. 

As a memorial to Her lato Majesty Queen Victoria, the Commissioners of 
Works are dirooted, during His Majesty King Edward VII.’s pleasure, to 
preserve, so far os may bo, m its present condition, and keep open to tho public, 
in such manner and on such terms as the Commissioners, with tho approval of 
the Sovereign, determine, such port of Osborne House aB appears to have bten 
in tho personal occupation of Her late Majesty ; oertain directions are givon in 
the Aot as to the rest of the Osborne estate. 

The Act operates to discharge the Osborne estate from all limitations, powers, 
and provisions to which it is subject ; but does not affect any of the land reserved 


(TyS T.m ♦) Z r77 \ 77 


ISO 



existing on 18th December, 1902 (the date of the commencement of this Act), 
and affecting any part of the Osborne estate. 

(6) 8 Edw. 7, c. 28. As to agricultural holdings generally, see title 
Agriculture, Vol. I., p. 237. 

c) Crown Lands Act, 1866 (29 & 30 Viot. o. 62), s. 1. 

d) See title Agriculture, Vol. L, p, 258, for those improvements. 

s) See title Agriculture, Vol. I., p. 261, note (&). 

'/) 8 Edw. 7, e. 28, s. 37. As to the application of this Aot to lend of the 
Duchy of Lancaster, see p. 235, port; and to land of the Duohy of Cornwall, 
p. 355, mat. * 

Q) 8 Edw. 7, c. 28. 

(a) See title Agriculture, Vol. I., p. 269. 

(•) Agricultural Holdings Act, 1908 (8 Edw. 7, o. 28), a 42 (1) (L) (a). 
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8m*. l The Commissioners, with the consent of the Treasury, may lease 
Sthrendered land belonging to the Crown to a counoil for the purposes of small 
I holdings or allotments for a term not exceeding thirty-five years, 

arf ^jar om either with or without a right of renewal of the tenancy for a term 
of not less than fourteen or more than thirty-five years 0c). 

(b ) Bridges. 

holding! and 897. The Commissioners may (l) oonvey to a bridge authority (m) 
allotments, willing and able to accept such a conveyance, bridges (n) and land 
Comnita- required for widening or improving them, either unconditionally 
or subject to conditions and terms, as may be agreed upon between 
bridges, the Commissioners and the bridge authority, notwithstanding any- 
thing in the Crown Lands Acts, 1829 to 1894, to the contrary (o). 

The Commissioners when in occupation of a bridge as servants 
of the Crown are not liable to be rated to the relief of the poor, 
although authorised to take tolls (p). 


Sites tor 
churches etc. 


(o) Churches , Parsonages , Hospitals , Cemeteries etc. 

898. The Crown may by deed or writing under the Great Beal, 
or under the seal of the Duchy and County Palatine of Lancaster, 
give* grant, and vest in persons, or bodies politic or corporate, and 
their heirs and successors respectively, lands or tenements within 
the survey of the Exchequer or of the Duchy of Lancaster (not 
exceeding five acres in one grant) for erecting, rebuilding, repairing, 
purchasing, or providing a church or chapel, where the liturgy and 
rites of the Church of England are used or observed, or a mansion- 
house for the residence of a minister officiating in such church etc.,' 
or for outbuildings, offices, churchyard, or glebe for the same, the 
consent of the ordinary being first obtained (q). 

Such a grant doeB not override any customary rights other than 
rights of common and manorial rights of a like nature, and there- 
fore does not affect a customary right to a part of the waste, such' 
as a village green (r). 


(k) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), 0 . 40. For 
Allotments, see that title, Vol. L, 331 ; for Small Holdings, see that title. 

(l) Under and in accordance with the Grown Lands Acts, 1829 to 1894, and 
notwithstanding anything in those Acts. 

(m) For the purposes of s. 6 of the Grown Lands Act, 1906 (6 Edw. 7, 0 . 28), 
the expression “ bridge authority ” means any local authority having the duty 
of the care and maintenance of bridges, and * ‘ bridge ” includes the approaches 
to and abutments of a bridge (ibid., a. 6 (2) ). 

(n) Under the management of the Commissioners of Woods. 

( 0 ) Ibid., a. d As to bridges generally, see title Highways, Streets akd 
Bridges. 

(f) R v. McCann (1868), L. B. 3 Q. B. 677, Ex. Oh.; Graham v. Works 
Commissioners , [1901] 2 K. B. 781, 791. 

( 9 ) Gifts for Ohunhes Aot, 1811 (61 Geo. 3, 0 . 116), s. 1. The lands or 
tenements may to so held by such persons eto. for those purposes notwith- 
standing the Mortmain Acts or the drown Lands Aot, 1702 (1 Ann. 0 , 1 ; stat 1, 
0 . 7, Buff.). The Gifts for Churches Act. 1811, does not alter 0 * amend spoh of 
the provisions of the Gifts for Churches Aot, 1803 (43 Geo. 8 , c. 108), as are not 
specially mentioned in the Aot. A s' to churches generally, see title Eoouft. 
SKASthAz* Law. Grants or inolosures of oommon made under the Gifts for 
Ghurohes Act, 1811 (and other Acts mentioned in the schedule) are restricted 
by the Commons Aot, 1899 (62 & 68 Viot-o. 30), s. 92, and Sched. L; see title 
OoidEOks Yol.TV.,;atp. 610. 

(r) Eorbss v. EoclesiastiocU Commissioners /or England (1872), L. B. 16 Eq. 61. 



Pam YE.— The Crown* 


The principal officer of a publio department holding landfl.or 
htfediteanente (#) on behalf of the Crown, or otherwise, toy .the 
public use or the use of such department (t), may grant and 
convey or release, either by way of voluntary gift or Of sale, t& the 
Governors of Queen Anne's Bounty, in fee simple or otherwise^ 
euoh lands or hereditaments to be used as parsonages or residences 
for incumbents of benefices, or the outbuildings, yards, gardens, or 
their appurtenances, or as sites or for enlarging sites for the same (ay. 




890 . The Lord Chancellor (a?) may sell and convey the advow- Sale of 
sons of certain livings (a) in the manner, for the considerations, and 
subject to the regulations of the Lord Chancellor’s Augmentation 
Act, X868 ( b ); and may direct that part of the purchase-money of an 
advowson, but not exceeding the sum of £500, may be applied for 
the purpose of purchasing, building, or rebuilding a parsonage 
house on the living, but an equal sum must be paid for the same 
purpose by the incumbent or owner of the advowson (c). 


400 . Donations of money for religious or educational purposes Donations 
connected with land under the management of the Commissioners; of monoy * 
or for the purpose of a hospital, infirmary, or cemetery, may be 
made by them, with the consent of the Treasury, out of the income 
of the land revenues of the Crown (d). 




Messuages, buildings, lands, tenements, or hereditaments. 

, As to other persons, corporations etc., authorised by the Parsonages Act, 

i (28 & 29 Viot. o. 69), to convey houses and lands to such governors by 

way of gift or sale for parsonages, and as to the provisions generally, see title 
Eoqlebia BT i flATi Law. 

(«) Gifts for Churches Act, 1811 (61 Geo. 3, a 116), s. 4. The assurances 
may he made according to the form contained in s. 20 of Queen Anne’s Bounty 
Aot, 1838 (1 & 2 Viet. o. 20), or as near to it as the case may admit, or in any 
other form which the Governors may approve ; hut no such assurances from the 
same body or persons otherwise than upon a sale for fair value may oomprise 
(including the site of buildings) more than one acre, and upon assurances by 
way of sale tho purchase-money may he paid to the vendors or as they appoint, 
ana their receipt is a sufficient discharge. In the case of a sale for more than 
£20 by a tenant for life or othor person having only a partial estate, the pur- 
chase-money must be paid to ana applied by two trustees in manner provided 
w s. 71 of the Lands Glauses Consolidation Act, 1846 (8 ft 9 Viot. o. 18). £s 
to the provisions of that Act, see title Compulsory Purchase of Land and 
Compensation, Vol. VI., p. 1. The power of the Crown to grant ground for the 
site of a church or chapel, cemetery or burial ground, or for the residence of a 
spiritual person who may serve such church or ohapel, or for the site of a 
parochial or district school, to an amount not exceeding five acres, under the 
Crown Lands Act, 1829 (10 Geo. 4, o. 60), s. 46, was repealed by the Grown Lands 
Aot, 1894 (67 ft 68 Viot. o. 43), s. 6 (1) ; see also the Crown Lands Act, 1886 (48 ft 
49 Viot. o. 79), s. 6. 

(a) The term 41 Lord Chancellor ” includes the Lord Keeper and Commissioner 
of the Great Seal (Lord Chancellor’s Augmentation Aot, 1803 (20 ft 27 Viot 
o. 120V 8. 37). 

. (a) The aavoweone mentioned in this Act axe those of the several livings 
inoluded in the First Schedule to the Act, which, so far as it related to certain 
named benefioes, was repealed by the Statute Law Revision Aot* 1893 (66 Viot 
«,»), s.l, and Schedule. 

>. 20 ft 27 Viot o. 120, a. 1. * 


Ibid., a. 8. 


i Grown Lands Aot, 1694 (67 ft 68 Viot o. 43), s. 6. 

’ of the Crown Lauds Aet, 1829 (10 Geo. 4, o> 30), 


This asegfe repealed 
and aa. 3—6 of the 
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(d) Copyholds. 

401. The Commissioners o! Woods, with the consent of the 
Treasury, may contract for and purchase lands or hereditaments of 
copyhold or customary tenure which adjoin to or are intermixed with, 
or desirable to be held with, freehold hereditaments vested in the 
Crown («). Lands so purchased are to be surrendered and vested 
in trustees for the Crown (/). 

402. The legal estate in hereditaments of copyhold or cus- 
tomary tenure is not vested in the Commissioners, but the Crown 
is still lord of the manor ( g ). 

403. When the freehold of copyhold or customary tenements 
of a manor belonging to the Crown is sold (h) by the Commissioners 
for the purpose of enfranchising such copyhold or customary 
tenements, or manorial rights parcel of a manor belonging to the 
Crown are sold by the Commissioners, the deed or instrument by 
which the sale is effected must ba enrolled in the court rolls of 
such manor (i). 

Upon such a saie by the Commissioners to a tenant (whether 
there has been a conditional surrender or not) the right of 
persons in copyhold or customary tenements or lands subject to 
such manorial rights under a will, settlement, mortgage, or other- 
wise, continues to attach upon the tenement or land as if the free- 
hold were comprised in, and had been devised, conveyed, charged, 
or otherwise disposed of by, the will, settlement, mortgage, or other 
instrument or disposition under which such person claims ( k ). 


Crown Lands (Scotland) Act, 1836 (6 & 6 Will. 4, o. 68), authorising the grant 
of lands for ohurchos, chapols, and othor purposes. 

(e) Crown Lands Act, 1841 (6 Viot. c. 1), s. 5. 

(/) Ibid., as. 6, 7. A declaration of trust together with an authenticated copy 
of the surrender and admittance are to he enrolled in the Office of Land Revenue 
Records and Enrolments, and a minute or docket of tho samo entered in tho 
office of such Commissioners. The provisions of the Crown Lands Act, 1829 
(10 Geo. 4, o. 60), as to purchasing, selling, loosing, or exohanging any part of 
the possessions and land revenues of the Crown apply to lands of copyhold or 
customary tenure. As to the goneral provisions relating to copyholds, see title 
Copyholds. 


(g) ft. v. Powell (1841), 1 Q. B. 352 ; Nurse v. Seymour (lord) (1851), 13 Bear. 
264; Fry on Specifio Performance (1903 od.), p. 110, See also title Specific 
Performance. 

(A) Under the powers given by the Crown Lands Act, 1829 (10 Geo. 4, o. 60), 
anu, ecmble, by any subsequent statutes affecting tho same. 

(t) Ibid., s. 69. The onrolmont ib to be made by tho steward of the manor 
(or by bis deputy) upon production to him of tho deed or instrument of sale. 
The steward or deputy steward, having on rolled tho certificate and reoeipt or 
other instrument, must attest tho same under his hand and return it to the 
purchaser. The provirion os to sales by the Commissioners of Woods (under the 
powers of the Crown Lands Aot, 1829 (10 Geo. 4, o. 60), and Acts amending 
it) to copyhold tenants for purpose of enfranchisement is amended by s. 4 of the 
Crown Lands Act, 1885 (48 & 49 Viot. c. 79). As to the enrolments of instru- 
ments for the purpose of preserving a record of enfranchisement of lands held 
of manors vested in the Crown, see p. 195, post. As to the general provisions 
respecting the enrolment of deeds and instruments relating to Crown lands etc. 
ffc England and Wales, see p. 171, ante. 

(A) Grown Lands Act, 1686 (48 & 49 Viet. o. 79), s. 4. The Copyhold Acts, 
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The purchaser in such a case may mortgage the fee simple 
of the tenement or land to secure the payment of the purchase- 
money, costs, and interest (Z). The mortgage has priority over all 
mortgages, charges, and incumbrances affecting the land except 
tithe commutation rent-charge and statutory charges or rent- 
charges for drainage (m). 

404. For the purpose of preserving a record of enfranchise- 
ments under the Copyhold Act, 1894 ( n ), of land held of manors 
vested in the Crown, the keeper of the records and enrolments 
must provide a book in which is entered a memorial of every 
deed of enfranchisement of such land, and of every grant of a rent- 
charge on the enfranchisement, and of every conveyance of land 
purchased with the enfranchisement money (<>). 

‘405. Where a manor (p) is vested in the Crown, in right of the 
Crown or of the Duchy of Lancaster, either in possession or in 

j 

1852 (lfi ft 16 Viet. c. 51) and 1858 (21 ft 22 Viet. c. 91), referred to in the 
margin to this section (s. 4), wore repealed by tho Copyhold Act, 1891 (57 ft 58 
Viet. c. 46), s. 100, Honed. 111., with a proviso that all awards, deeds, orders, 
certificates, scales, instruments, charges, and rout-charges, made, oxecutcd, 
granted, created, or having offset under any enactment repealed by that Act 
should have effect as if that Act had not been passed. • 

(/) To the person advancing the same, his executors, administrators, and 
assigns. 

(m) Crown Lands Act, 18S5 (48 ft 49 Viot. o. 79). e. 4. The mortgogo maybe 
made although the purchasor advances the money and has priority over nil 
mortgages, charges, and incumbrunces affecting such land (oxcopt tithe com- 
mutation rent-charge and statutory charges or rent-charges for drainage), 
notwithstanding tho priority in data or anterior title of such mortgages, charges, 
and incumbrances, but such previous mortgages, charges, and incumbrances 
continue notwithstanding tho mortgage under this section. No such charge has 
priority over mortgages, charges, or incumbrances which at the time of tho 
passing of the Act (14th August, 1885) may affect the lands enfranchised without 
the consent of tho Hoard of Agriculture and Fisheries. 

(n) 67 & 58 Viet. c. 46. In tho Act, unless tho context otherwise roquiros, 
the expressions “admittance” and “ enrolment ” include overy licence of any 
assurance and every ceremony, act, ami assent by which tho tenancy or 
holding of a tenant is perfected, and tho expressions “admit” and “enrol’* 
have corresponding meanings {ibid., s. 94). 

(o) Ibid., s. 71 (1). Tho memorial, whore it is a conveyance of land, is to be 
accompanied by a plan of the laud {ibid., s. 71 (2)). The memorial of any 
instrument under this section is to bo signed by one of tho parties {ibid., 
s. 71 (3)). An instrument of which a memorial is required to be enrolled 
under this section docs not take effect until a certificate has been written on it 
signed by the keeper of the records and enrolments (or by his deputy or assistant) 
that tho memorial has been lodged at such offico {ibid., a. 71(4)); and such 
certificate purporting to be so signed is admissible as evidence of the facts 
stated in it {*bid.> s. 71 (5) ). A copy of the enrolment of the memorial is 
admissible as evidence of tho deed or instrument or facts referred to in the 
memorial {ibid., a 71 (6) ). The Treasury may direct what reasonable fees are 
to be paid for enrolments under this section, and the fees are expenses of the 
enfranchisement or purchase in respect of which the enrolment » mode [ibid., 
i. 71 (7) ). For the fist of fees on enrolment, soo p. 13S, ante. As to the provi- 
sions generally relating to fees for enrolments, searches, office copies etc., to be 
paid m respect of Grown lands as the Treasury appoints, see Grown Lands Act, 
1832 (2 ft 3 Will. 4, o. 1), s. 22, and pp. 135, 172, ante. 

( p ) The expression “ manor ” includes a reputed manor (Copyhold Act, 1394 
(87 i 68 Viet. o. 46), s. 94). 


m 
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tswr. s. remainder expectant on an estate lees than an estate o! (nheritenee/ 
’Surrendered and either solely or in coparcenary with a subject, add the Cdm* 
I Bevenue* missioners of Woods or the Chancellor and Council of thelh^hy 
of Lancaster, as the case may be, enter into negotiations lor the 
enfranchisement (q) of land (r) held of the manor, and cannot agree 
was * with the tenant (4 as to the amount of consideration money to, be 
paid (ft) by him for the enfranchisement, the Commissioners or the 
Chancellor and Council of the Duchy, as the case may be, may on 
the request of the tenant, and on an agreement for the enfranchise- 
ment being entered into by them and the tenant, refer it to the 
Board of Agriculture and Fisheries to appoint a surveyor to 
determine the amount (c). 

Joint tenancy 406. A manor vested in the Crown, in right of the Crown, in 
® t0 * possession, remainder, or reversion, in joint tenancy or coparcenary 

with a subject, may, so far as regards the rights and interests of the 
subject and of the tenant, bo dealt with under the Copyhold Act, 
1894 (d), and its provisions relating to enfranchisements in manors 
vested in the Crown, in right of the 'Crown, in remainder or rever- 
sion expectant on an estate of inheritance, apply so far as regards 
the share or interest of the Crown (e). 

Voluntary 407. A manor and land held of the manor where vested in the 
enfranchise- Crown, in right of the Crown, in remainder or reversion expectant 
ment * on an estate of inheritance, may, with the written consent of the 
Commissioners of Woods, be dealt with (f) in respect to a voluntary 
enfranchisement (</). 


(q) The expression “enfranchisement” includes (unless the context otherwise 
requires) the discharge of freehold lands from horiots and other manorial rights; 
and “heriot” includes a money payinont in lieu of a heriot (Copyhold Act, 1804 
(07 & 68 Viet, e.46), 8. 94). 

“ Land ” includes an undivided share in land (ibid.), 
fa) As to what the expression “ tenant” comprehends, see title COPYHOLDS. 
(b) To the Commissioners or to the Receiver-General of the Duchy of Lancaster, 
be case may he. 

yholu Act, 1894 (67 & 68 Viet. c. 461, s. 68 (1). On a reference being 
iler this section the Board of Agriculture and Fisheries must appoint a 
prootieal land surveyor for tho purpose, and his award is final (ibid., s. 68 (2) ). 
The expenses incidental to sugh reference aro to be treated as expenses on a 
compulsory enfranchisement at the instance of the tenant (ibid., s. 68 (13)). 

(4 67 & 58 Viet c.46. 

(e) Ibid., s, 70. 

(/) Under the provisions of the Copyhold Act, 1894 (57 & 68 Viot. o. 46), and 
subject to tbo provisions of s. 69 of that Act. 

(g) Ibid., s. 69 (1). Whon the consideration for an onfranchisenumt under 
this section is a gross sum, it is to be paid either to two trustees appointed for 
the purpose, one by* the Commissioners of Woods and one by the person entitled 
to the rents and profits of tho manor, or into court to tho account of ex party the 
Grown and the person so entitled (ibid., s. 69 (2) ). Money paid to trnstees or 
into court under this section is to be applied in the purchase or redemption of 
the land tax affecting the manor or ocher land settled to the like uses as the 
manor, or in the purchase of land in fee simple convenient to be held with the 
manor, or in investment on Government or real securities, or in investments & 
Which trustees are authorised to invest (ibid., s. 69 (3) ), the income of «wh 

* tment to be paid to the person entitled to the rents and profits of the maiiyr 

i A 69 (4) ). ' * 

is pnrehased with consideration mosey under this section* or 
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406 . The provisions of the Copyhold Act, 1894 (A), with regpeot * 
to compulsory enfranchisement do not apply to manors in which th niifcMg|| 
the Crown has any estate or interest in possession, reversion, or BywMBL 
remainder tf). 

409 . The provisions of the Copyhold Act, 1894 (A), relating to * * *** 
the grant of easements to a lord of a manor for mining purposes, oompoboty 
the holding of customary courts although a copyhold tenant is not enfranchise- 
present, the making of grants or admittances out of the manor and 

out of court, the making of admittances without a presentment by 
the homage, the entry of surrenders and wills on the court rolls, ao^wm. 
and the partition of lands of copyhold or customary tenure, extend 
to manors and lands vested in the Crown in right of the Crown 
or of the Duchy of Lancaster (0- The provision relating to 
the grant of easements to the lord for mining purposes extends 
to an enfranchisement of land held of a manor vested in the 
Crown effected under the provisions of any existing Act of 
Parliament (ro). « 

410 . Where lands or hereditaments of copyhold or customary Indemnity, 
tenure are purchased or taken in exchange by the Commissioners, 

and surrendered to or vested in a trustee on behalf of the Crown, 
all sums of money, fines, fees, rents, services, and heriots, costs, 
charges, damages, and expenses, payable by or recovered from or 
against such trustee (n), are to be borne and discharged by the 


whore the consideration consists of a rent- charge, tho land or rent-ohargo is to 
be conveyed to tho uses, on the trusts, and subject to the powers and pro- 
visions then affocting the manor, or as near thereto as oiroumstonces permit 
(Copyhold Act, 1894 (57 & 58 Viet. e. 46 ), s. 69 ( 5 ) ). On payment of tho con- 
sideration where it is a gross sum of money, or on or before tho execution 
of the conveyance of the rent-charge, where the consideration is a rent- 
charge, the Commissioners of Woods may join with the person entitled to the 
rents and profits of the manor in executing a doed of enfranchisement (ibid., 
s. 69 (6) ). The deed must state in what manner the enfranchisement money, 
if any, has been applied (ibid., s. 69 ( 7 ) ), and on its enrolment, made in 
manner provided by the Aot, vests in the tenant all the estate, right, and 
interest of the Crown and of all other persons interested under the settlement 
of the manor in the land enfranchised, either absolutely or subjeot to the 
reservations, if any, in the deed ( ibid ., s. 69 (8) ). 

1 A trustee appointed under this section by the Commissioners of Woods is 
indemnified by them out of the rents and profits of the possessions and land 
revenues of the Crown from costs and expenses incurred in the execution of the 
trusts, and of which ha does not obtain repayment out of the trust moneys 
(ibid., s. 69 (9) ). As to the right of trustees of copyholds purchased by Com- 
missioners eto, to be indemnified for fines eto. paid by them, see infra, 
j (A) 67 ft 58 Viet. o. 48. 

1 ♦) Ibid., s. 96. 

i) 57 ft 58 Viofc. o. 46. 
p) jm,s.98<n. 

m) TWA, s. 98 (2). Save for the express provisions that hart been dealt 
mL this Aot does not apply to manors or land vested in the Crown in right of 
tti Utm or of the Duahy of Lancaster, or extend to or tfesjndioe the estate, 
title, privilege, or authority of the Crown in right of the Duchy ti Corn, 
fta poasesnons, or of the Duke df Cornwall fat the tiine b«ng(«Hd., 

(n) Tmmrn, executors, or administrators, by reasono! such surrender or 
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Biot. s. Commissioners of Woods, and the trustee (o) is to be indemnified 
Surrendered by them (p). 

Revenues (e) Crown Estate Paving Act, 1861. 

ftdfllikfE from 

Crown 411. Neither the Crown Estate Paving Act, 1851 (g), nor any%f 
Lands, the Acts recited in it (r), subject or charge the Crown («) or the 
Application capital ° r income of the possessions or land revenues of the Crown 
toCrown. in right of the Crown to or with the payment of any rate or assess- 
ment, sum of money, debt, or liability, or the performance of any 
contract or engagement made, entered into, or incurred, in relation 
to paving, lighting, cleansing, or watering under the authority of 
the Act, or the Acts recited in it, or any of them (f). 


Grown 
surveys etc. 
as evidence. 


(f) Evidence* 

412. An ancient extent of Crown lands found in the proper office, 
and purporting to have been taken by a steward of such lands, and 
following in its construction the directions of the Btatute 4 Edw. 1, 
will be presumed to have been taken under competent authority, 
although the commission cannot be "found (u) ; but a document pur- 
porting to be a purvey of a manor founded on the presentment of 
the tenants is inadmissible either as a document mado under public 
authority or as evidence of reputation ( a ). 

Documents deposited in the Oilice of Land Revenue Records and 
Enrolmonts may be proved by examined copies, although the 
original purport to bo the rental of a former grantee of the Crown. 
Expired leases by the Crown of lands or mines tendered in evidence 
as acts of ownership by the Crown are similarly provable by examined 
copies, although the originals may not have been enrolled in the 
proper time(i). 

A document purporting to be a survey of a manor made while it 


convoy an co to him or of his admission us trustee for tho Crown or of any 
subsequent surrender by him. 

(a) Ilia Loirs, oxecutore, or administrators, lands, tenements, goods, and 
chattels 

(_p) Crown Lands (Copyholds) Act, 1851 (14 & 15 Viet. c. 46), s. 3. As to 
trustees, appointed by tho Commissioners of Woods in the coso of a voluntary 
enfranchisement under the Copyhold Act, 1891 (57 & 58 Viet. o. 46), being 
indemnified against costs etc. in tho execution of their trust, see p. 197, ante. 

(<[) 14 & 15 Viet. c. 05. 

(r) Tho Acts reeilod are 5 Goo. 4, o. 100 ; 6 Geo. 4, c. 38 ; 9 Gro. 4, c. 04 : 
2 « 3 Will. 4, c. 56. 

(«) Heirs or successors. • 

(t) Crown Estate Paving Act, 1851 (14 & 15 Viet. c. 95), s. 35. This Act 
transferred the duties of paving, lighting etc., parte of the Crown ostate in the 
district of Hogont’s* Parle and cortain stroots and places in Westminster from 
certain commissioners to tho parishes, and transferred the jurisdiction of such 
co/nmissioners to the Commissioners of Works. 

As to thq Town Gardens Protection Act, 1863 (26 A 27 Viot. o. 13), not 
extending to Crown property, see p, 208, poet. 

(«t) Emm v. Brcnton (1828), 8 B. & 0. 737, 747 ; S. O., 3 Man. &*Ry. (X. b.) ' 
133, 164. It is evidence of the title of the Crown to lands stated in it to have 
been purchased by the Crown of a subject (Z?oe d. William IV. v. IMbmU (1644), 
13 M. AW. 520), 

v. Taylor (1838), 3 Nev. A P. (x. B.) 174; Beaufort {Duke) r. Smith 
9) Doe d. WUHam IV. t, Bobftie , evpra. 
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was part 4f the possessions of the drown, and coming onto! the Sm. a 
proper custody, is admissible as evidence of the boundaries and 8 unttritari 
customs of the manor (c). Revenues 

M arising ftws 

" 413 . The conveyance of a manor by the Commissioners of 
Woods, on the part of the Crown, does not entitle the purohaeer to rf*** 
maintain ejectment against the possessor of land inclosed from the 
waste, of the manor more than twenty years before the conveyance 
without leave of the Crown (d). 

Where a manor formerly belonged to the Crown, a grant and 
survey recorded in the Augmentation Office is not evidence for the 
tenants against the lord (e). 

(g) Factories and Workshops. 

414 . The Factory and Workshop Act, 1901 (/), applies to Application 
factories and workshops belonging to the Crown ; but in case of of factory 


any factory or workshop belonging to the Crown, or any factory Crown, 
or workshop in respect of work which is being done on behalf of 
the Crown under a contract specified in the order. 

A factory or workshop belonging to or in the occupation of the 
Crown is not to be excluded ftora the operation of the ‘Act by 
reason only that it is not carried on by way of trade or for the 
purpose of gain. 

The powers conferred by the Act on a district council or other 
local authority must, in the case of a factory or workshop belonging 
to or in the occupation of the Crown, be exercised by an inspector 
under the Act (?). 

(h) Tnclosure of Land. 

415 . When the Crown is interested in land subject to be inclosed Application 
under the Inclosure Act, 1845 (h), the first Commissioner of Woods, or { n fi? a u 7 
the Chancellor of the Duchy of Lancaster, according as the interest crown land? 
is in right of the Crown or the Duchy, or, when the Duke of Cornwall 
is so interested in such land, the Lord Warden of the Stannaries (£), 
is for the purposes of such Act to the extent of such, respective 
interest to be substituted for the person so interested (k). 


any public emergency the Secretary of State may by order, to the Act 
extent and during the period darned by him, exempt from the Act 1901 , to ’ 


(e) Smith t. Broumlow {Earl) (1670), L. E. 0 Eq. 241. A survey taken by 
commission from the Crown, when seised of a manor, is admissible evidence to 
show what were the demesne lands of the manor at that time {Dimes v. Arden 
(1836), 6 Nev. ft M. (k. b.) 494). 

(d) Deed. Watt v. Morris (1835), 2 Bing. (n. 0 .) 189. 
e) Phillips v. Hudson (1867), 2 Ch. App. 243. 

1 7) 1 Rdw. 7, 0 . 22. 

(?) Ibid., s. 150. As to- factories and workshops in general, see title 
Factories and Workshops. 


fc e Viet 0 . 118, 8. 11. As to the Inclosure Acts, 1845 to 1882, generally, 
Commons, VoL IV., p. 441 ; Copyholds ; Highways, SgftHHTS, and 
i Open Spaces and Recreation Grounds. 

L a* .* i-i: 1. a. l «<« 


(h) 8 ft 9 Viet 0 . 118.a U. 
Bridges 
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exchange. 


Infectious 

diseases 

notification. 


Power to 
abandon tolls. 


Rights of 
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Whoro a person interested (2) applies to the Board of Agriculture 
and Fisheries (m) lor an order of exchange of land in which the 
Crown has an estate or interest, in right of the Crown, in reversion 
or remainder expectant upon the determination of an estate for U|g 
or other larger interest, the Board of Agriculture and Fisheries may 
make such order of exchange if the consent of the Crown is previously 
signified in writing by the Commissioners of Woods on). 

No part of the New Forest and Forest of Dean is land subject 
to be inclosed under the Inclosure Act, 1845 (o). 

In case of doubt as to the amounts of rents or other paynmnts 
to the Crown agreed to be apportioned, or as to the extent, identity, 
or boundaries of the lands charged etc., the Commissioners of 
Woods, with the consent of the Treasury, may refer it to the Board 
of Agriculture and Fisheries (p). 

(i) Infectious Diseases ( Notification ) Act , 1889. 

416. The Infectious Diseases (Notification) Act, 1889(g), does 
not extend to any building, ship, vessel, boat, tent, van, Bhed, or 
similar structure belonging to the Crown or to any inmate of the 
eame(r). 

(k) Markets and Fairs. 

417. The Commissioners, with the consent of the Treasury, may 
abandon or discontinue, either permanently or for a limited time, 
the collection of tolls or profits of maikets or fairs belonging to the 
Crown, and may by deed relinquish and extinguish such tolls or 
profits (*). 

The Markets and Fairs Clauses Act, 1847 ((), or the special 
Act (a) is not to be deemed to extend to or affect any Act of 
Parliament relating to the Crown’s duties of customs or excise, or 
any other revenue of the Crown, or to extend to or affect any claim 
of the Crown in right of the Crown, or otherwise, or any proceed- 
ings at law or in equity by or on behalf of the Crown in any part of 
the United Kingdom of Great Br itain and Ireland (b). 

(/) According to the definition in b. 1C of the Inclosure Act, 18 J 5 (8 & 9 Viet, 
c. 118). 

(m) The duties of the Inolosure Commissioners were transferred to the Board 
of Agriculture (now the Board of Agriculture and Fisheries)’ by the Board of 
Agriculture Act, 1889 (52 ft 53 Viet. c. 30), s. 2, Sched. I., Part II. ; see p. 170, 
ante. 

(») Indosuro Act, 1857 (20 & 21 Viet. c. 81), f. 5. An order of exchangu made 
with suoh cousent is valid and binding on the Crown, and must be deposited in 
the Office of Land Revenue Records arid Enrolments. 

1 o) See p. 190, ante, 

p ) See p. 206, post, 

q) 52 ft 03 Viet. c. 72.' 

r ) Ibid., b. 15. 

s) Cnown Lands Aot, 1852 (15 & 16 Viet. c. 62), s. 0. This power may be 
exercised by the. commissioners having the management of the tolls or profits of 
such markets or fairs by order of the Treasury. 

It) 10 ft 11 Viet. o. 14. 

(«) The expression 11 the special Act ” used in this Act is to be construed to 
moan any Act which may, after 23rd April, 1847 (the date of the passing of the 
Markets apd Fairs Clauses Aot, 1847 (10 ft 11 Viet. c. 14)), be passed authorising 
the construction or regulation of a market or fair, and with which this Act u 
incorporated {ibid., e. 2). 

(5) Ibid., s. 54. As to market* end fairs generally, see title Markets and Faebs. 
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* (1) Metropolis Managtineni. 

418. The Metropolis Management Act, 1855 (c), does not abridge, 
alter, or affect any right, power, exemption, or remedy of the 
Crown or the Commissioners of Works in, over, or in relation to 
the possessions of the Crown or of the public (d) ; and nothing in the 
Metropolis Management Amendment Act, 1862 (e) t is to divest, take 
away, prejudice, diminish, or alter any estate, right, privilege, power, 
or authbrity vested in or enjoyed or exercisable by the Crown in right 
of the Crown ; but nothing in this Act is in any way to lessen, alter, 
or in any manner prejudice or affect the rights, powers, and 
authorities of the London County Council (/) relating to the main 
drainage of the metropolis (g). 

419. The London County Council or any borough or district 
council (h) may not take, use, or in any manner interfere with any 
land, soil, tenements, or hereditaments, or any rights of any nature, 
belonging to or enjoyed or exercisable by the Crown in right of the 
Crown, without the previous consent in writing of the Commissioners 
of Woods, or one of them, on behalf of the Crown (which consent 
such Commissioners are authorised to give). 

(m) Military Purposes, Taking Land* for . 

420. Land belonging to the Crown may be leased for military 
purposes (i) by the Commissioners of Woods, with the consent 
of the Treasury (k) t for a term not exceeding twenty-one years, 
but the lease ceases if the land ceases to be used for military 
purposes (/). 

(<:) 18 & 19 Vicf. c. 120. 

Id) Ibid., s. 241. 

U) 25 & 2fi Viet. c. 102. 

(/) Tlie Metropolitan Board of Works ia mentioned in the Act. but as to 
transfer of powers, see note (».), p. 230, post. 

(g) Metropolis Management Amendment Act, 1862 (25 & 20 Viet. c. 102), 
s. 116. 

(A) Metropolitan Board of Works, vestries, and district boards are mentioned 
in the Act, but their powers have now become vested in the bodies mentioned 
in the text ; see note (»), p. 236, post. 

(i) The expression “military purposes” includes rifle or artillery practice, 
the building and enlarging of barracks and camps, the erection of butts, targets, 
batteries, and other accommodation, the Btoring of arms, military drill, and any 
other purpose connected with military matters approved by the Secretary of 
State (Mffifary Lands Act, 1892 (55 & 66 Viet. o. 43), s. 23). 

"»(Jb) The Chancellor and Council of the Duchy of Lancaster by deed under the 
hand and seal of the Chancellor, attested by the clerk of the Council as to lands 
forming part of possessions of the Duchy of Lancaster, and by the Duke of 
Cornwall or other the persons for the time being having power to dispose of 
land belonging to the Duohy of Cornwall as to land forming part of possessions 
of that Duchy. 

( l ) Military Lands Act, 1892 (55 & 56 Viet. c. 43), s. 10 (1). Where land id 
vested in the Grown and under the management of commissioners or depart- 
ttfln ta other than the Commissioners of Woods, and where held by,a pnblio 
department for the public servioe, such commissioners or department may 
exercise, as regards the land, the powers which under the Military Lands Act, 
1892 (55 & 56 Viet. o. 43), may be exercised as to land belonging to the Crown 
by the Commissioners of Woods (ibid,, s. 10 (2)). 
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The Commissioners of Works may lease to a Secretary of State 
or to a territorial battalion for military purposes such portions of 
the royal parks, gardens, and possessions as are under 'their 
management for a term not exceeding twenty-one years (m); but 
such leases are revocable by the Sovereign (n). 

421 . The Military Lands Act, 1892 (o), does not authorise the 
taking of land in the New Forest, nor empower the Commissioners 
of Woods to grant, or lease, or give licences over land in the New 
Forest (p). 

Where an Order in Council authorises the execution of military 
manoeuvres, a draft of such Order in the case of the New Forest is 
to be sent to the court of verderers ( q ). 

422 . The Defence Act, 1842 (r), does not extend to vest in the 
Secretary of State for War or his successors in any manner or 
for any purpose lands or hereditaments (*) part of the hereditary 
possessions and land revenues of j, the Crown in right of the 
Crown, or of the Duchy of Lancaster, or to divest, defeat, destroy, 
lessen, abridge, impair, or in any manner abrogate, diminish, 
or prejudice the estate, right, title, interest, power, or authority 
of the Crown in, to, out of, or over any part of such hereditary 
possessions or land revenues, notwithstanding the same or any 
part thereof may have been before the 10th August, 1842 (t), 
set apart or may after that date be permitted to be set apart for 
the use and service or placed under the charge of the Secretary 
of State for War or other departments, or of any persons acting 
under the authority of or in trust for the Crown or any of its pre- 
decessors, for the use and service of such departments or for military 
defences or otherwise howsoever ( u ). 


(m) And subject to conditions as such Commissioners think fit 
(«) Military Lands Act, 1S02 (55 ft 56 Viet. c. 43), s. 10(3). See, further, title 
Compulsory Purchase of Land and Compensation, VoL VI., p. 158. 

(o) 65 ft 66 Viet. c. 43. 

(®) Ibid., s. 24. This Aot does not prevent the Secretary of State from pro- 
ceeding to acquire lands in the New Forest for the purposes of this Aot by 
provisional order,' but no such provisional order is of effect until the provisions 
of s. 2 of this Act with respect to the taking of lands by the Secretary of State 
have been complied with. 

(j) Military Manoeuvres Aot, 18Q7 (60 ft 61 Viet c. 43), s. 1. 

(r) 5 & 6 ViCt. o. 94; the Defence Acts, 1842 to 1873 (5 ft 6 Viet e.,94; 
(1854), 17 ft 18 Viet. c. 67 ; (1859), 22 Viot. c. 12 ; (I860), 23 ft 24 Viet c. 112; 
(1865), 28 ft 29 Viet* o. 65; (1873), 36 ft 37 Viet o. 72), this being thb 
collective title given by the Short Titles Act, 1896 (59 ft 60 Viot. o. 14). 

(«) Messuages, buildings, castles, forts, lines, or other fortifications, manors, 
J ftnrtifcj ten ements, or heramtadients. 

ft) The date of the passing of the Defence Aot, 1842 (6 ft 6 Viet o. 94). 

(«) Ibid., as. 39, 40. The Defence Act, 1842 (5 ft 6 Viet o. 94), was amended 
by the transfer of the powers of the Board of Ordnanoe to the Secretary of 
State for War by the Ordnance Board Transfer Act, 1855 (18 ft 19 Viet. o. 117), 
e. 1. The Defence Act 1842, or any of the Acte reoited or referred to in it, do 
not extend nor are to be deemed or ednsfefaed to extend to or repeal, alter, or 
affect the Grown Lands Act, 1829 (10 Geo. 4, a 50), or the Crown Lands 
A/0&1832 (2 ft 3 Will 4, ft 1). See, further, title Compulsory Purohas* of 
Lajtdand Compensation, VoL VI. ^ \ 
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(n) Minee, 

428. The Commissioners of Woods (r) may sell (a;), _ 
exchange (z), or lease (a) any mines; minerals, quarries,* or col 
(or any part of them), being part of the possessions and Isold 
revenues of the Crown; and may sell any part of them to raise 
money for the redemption of the land tax charged on any Crown 
lands(6). 

424. The Commissioners, with the consent of the Treasury, may 
grant or enter into agreements to grant leases of mines (c), minerals, 
or other metallic or non-metallio substances or substrata obtained 
by mining, quarrying, or excavating, for a term not exceeding sixty- 
three years from the time of granting the lease or from the date of the 
agreement, os the case may be, or for a term of years, which, with 
any term of years in existence at the time of granting the lease or at 
the date of the agreement, will together make up a term not exceeding 
sixty-three years from such tiyie or date. 

Such leases or agreements may be made upon conditions and 
may contain reservations by way of, or wholly or partially in lieu of, 
rent or other consideration, and with such covenants and stipula- 
tions as the Commissioners, with the consent of the Treasury, may 
approved). 

The above-mentioned powers and provisions relating to the grant- 
ing by the Commissioners of mining leases for sixty-three years do 
not apply to any mine of gold or silver (e). 

425. An annual rent in money, or an annual rent in money Reservation 
and such share of the produce in kind, or such rent or duty upon of rant. 


Gold and 
silver mines. 


A a to the powers of granting, leasing ete., under Aots prior to the passing 
of the Grown Lands Act, 1829 (10 Geo. 4, o. 50), see p. 147, ante. Where the 
consent of the Treasury is required, it is so stated either in the text or notes. 

*) Grown Lands Act, 1829 (10 Geo. 4, o. 50), b. 34. See p. 167, ante. 

y) Ibid., s. 52. See p. 158, ante. 

z) Ibid., ss. 42-44. See p. 169, ante. 

(а) Ibid., ss. 22 et ecq. See p. 161, ante; and as to the extension of the powers 
of leasing by subsequent statutes, see note (c), infra. 

(б) Ibtd., s. 59. See p. 179, ante. As to what is comprised in the expression 
“ the possessions and land revenues of the Grown,” see note (a), p. 151, ante. 
As to mines, minerals, and quarries generally, see title Mines, Minerals, and 
Quarries. 

The powers of leasing given by the Grown Lands Act, 1829 (10 Geo. 4, 

aa a 4 i v v v jv n T a ^a. -* nifrt /i»4i a_ a«v Vf' i 


o. 50), ss. 22 et rag., ora extended by the Grown Lands Act, 1873 (36 A 37 Viet. 
4 . 36), s. 4, to enable the Commissioners to grant or enter into any agreement 
to grant mining leases for sixty- three years. Authorities or licences as well as 
leases may be granted. See p. 204, post. 

(d) Ibid., s. 4. S. 7 of this Act is a general saving clause to all persons and 
bodies politic or oorporate, and their respective heirs, executors, administrators, 
«nd assigns (except in the cases already provided for or intended to be pro- 
vided for in the Act) of all estates, rights, titles, and interests which they had 
at , the time of the passing of the Act or might or could ha v# had if the Act 
ftaif hot passed. As to the powers of granting leases generally fof.thirty-one 
yfegfcseto. (Grown Lands Act, 1829 (10 Geo. 4, o. 50), ss. 22 ef teq.) t see p. 161, 

: {_•) Grown Lands Act, 1873 (36 & 37 Wot. c. 36> r s, dgfnfiett am* elver mines, 
and ths Crown's rights in respect of those and other mine# end the decided 
i relating' thereto, are dealt with at p. 116, ante. 
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the quantity or value of such produce, may be reserved in leases of 
mines, collieries, or quarries, as the Commissioners of Woods may 
think proper (/). 

426. In the case of leases of mines, minerals, quarries, or 
collieries, a lessee may be made dispunishable for waste, but not in 
the case of other Crown leases ( g ). 

427. On granting a lease of coal (h) or other such substances 
as ironstone or mineral, stone, slate, clay, gravel, sand, or chalk, or 
of any substance obtained by mining, quarrying, or excavating, or 
on granting any authority or licence (i) for the working of the 
same, or any licence for the making of an underlease, assignment, 
or other disposition of the interest of any person under such lease, 
authority, or licence, the Commissioners of Woods may, with the 
approval of the Treasury, receive, or agree to receive (in addition 
to any rent, royalty, or reservation), such sum of money os seems 
to them sufficient consideration for such lease, authority, or 
licence (k). 

428. The Crown Lands Act, 1866 (l), does not apply to beds, 
seams, or veins of coal or stone, or any metallic or other mineral 
substances in or under the foreshore, or to any mines or quarries 
thereof, and the same continues and is vested, held, and enjoyed as 
if that Act had not been passed (m). 

429. All persons entitled, in right of or under the Crown, to or to 
the management of beds, seams, veins, mines, or quarries ( n ) in or 
under the foreshore, or in or under any lands immediately adjacent 
thereto, and their respective tenants, may (o) take into possession, 
or ubb or pass through, over, or under, any portion of the fore- 
shore under the management of the Board of Trade in order to 
make or sink pits, shafts, adits, drifts, levels, drains, watercourses, 
pools, or embankments; or to make, lay, place, use, and repair 
spoil-banks, roads, ways, brooks, and banks; or to make, erect, 
and repair lodges, shafts, steam and other engines, buildings, 


(/) Crown Lands Aot, 1829 (10 Gee. 4, c. 50), s. S3. This section was 
amended by the Crown Lands Act, 1873 (36 & 37 Viet. o. 36), s. 4. See p. 203, 
ante. 

( g ) Crown Lands Act, 1829 (10 G<*>. 4, o. 50), s. 27. As to the general pro- 
visions to be observed in granting leases, see p. 163, ante. As a lessee of mines, 
minerals, quarries, or collioridb may be made dispunishable for waste, a lease 
may be granted of new.mines or collieries os well as of those already opened. 

(A) Coal or other such substances as mentioned in s. 2 of the Crown Lands 
Aot, 1866 (29 & 30 Viet. c. 62). That section (s. 2) was repealed by the Crown 
Landd Act, 1894 (57 & 58 Viet. c. 43), s. 3 (3). As to the law previously to the 
Crown Lands Aot, 1866, see the Crown Lands Act, 1829 (10 Geo. 4, o. 50), ss. 28 
eteea. 


(r) As to the interest conferred by authorities or licences, and generally on 
the subject, see title Muffs*, Minerals, and Quarries. 

(k) Crown Lands Act, 1866 (29 & 30 Viet c. 62), s. 3. 

l) 20 & 30 Viet. c. 62. 

m) Ibid., s. 21. 

" fc) As mentioned in the Crown Lauds Aot, 1866 (20 & 30 Viot. o. 62). 
m Subject to the provisions of the Crown Lands Act, 1866 (29 & 30 Viot 
e. 62). 
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works, and machinery: or to do such other acts necessary or 
convenient for working, searching .for, digging, raising, carrying Bamadtred 
away, dressing, or making merchantable the coal, stone, or other 
substances ( p). 

Necessary or proper works and conveniences for the safety and 
accommodation of the public must be made and maintained by the "I* 
person exercising the powers conferred by the provisions of this 
Act (q). 

430 . Leases may be granted by the Commissioners of part of Forests, 
the royal forests for making railways etc., and with a licence to 

get etc. stone, slate, coal, ore, or marl in such forests (?•). 

431 . The provisions of the Copyhold Act, 1894 («), relating to Enfranchise- 
the grant of easements to a lord of a manor for mining purposes, meat— 

are extended to an enfranchisement of land held of a manor vested oCeaBemontB * 
in the Crown effected under the provisions of any existing Act of 
Parliament (a). 

(o) Prescription Act, 1832. 

432 . The Prescription Act, 1882 (h), extends to lands of the Application 
Sovereign, so far as regards rights of common or other profit or 10 Crown - 
benefit (except tithes, rents, and services), and rights of way or 

other easements (except the access and use of light), and water- 
courses or the use of water (c). 


(p) Public Health Acts Amendment Act, 1907. 

433 . Nothing in the Public Health Acts Amendment Act, Dues not 
1907 ( d ), is to affect prejudicially any estate, right, power, ftffeotCroW11 * 
privilege, or exemption of the Crown, and in particular docs not 


(p) Crown Lands Act, I860* (29 & 30 Viet. o. 62), s. 22, giving to the Board 
of Trado at least two months’ previous notice in writing of tho intention to 
exercise the powors of this soction (stating tho nature, extent, and duration of 
the proposed interference with the foreshore), and doing as little damage as 
possible, and making full compensation to all persons interested for damage 
sustained by them. The amount and application of such compensation for 
lands taken or injuriously affected is to be determined as provided by the Lands 
Clauses Consolidation Act, 1 845 (8 & 9 Viet. c. 1 8), tho Lands Clauses Consolidation 
(Scotland) Act, 1845 (8 & 9 Viet. o. 19), or tho Railways (Ireland) Act, 1851 (14 & 15 
Viet. o. 70), and any Act amending those Acts respectively, us the case requires. 

These powers, however, must not be exercised so os to, or be likely to, 
injure, weaken, or endanger any pier or other struoture on or near the fore- 
shore (Crown Lands Act, 1866 (29 & 30 Viot. c. 62), s. 23). 

(q) 29 & 30 Viet. c. 62, s. 21. By the general saving clause to this Aot suoh 
estates, rights, titles, claims, and demands, as any persons, bodies politio or 
corporate, and their heirs, executors, administrators, successors, and assigns 
(other than the Crown in right of the Crown), had on the 6th August, 1806 (the 
date of the passing of the Aot), or oould have had if the Aot had not been 
passed, are preserved (ibid., s. 31). 

(r) See p. 186, ante. 

m 57 & 58 Viet c. 46. 

(a) See p. 197, ante. 

fSJ 24k 3 Will. 4, c. 71. 

(c) Ibid., ss. 1, 2 ; and see Vol. VI., p. 485. As to prescription generally, see 
title Easxkekts akd Pnom* k Pbendbb. 

(d) 7 Edw. 7, o. 53. 



CoKsimmovit Saw. 


8iot. s. 

Surrendered 
Bevtt art 
arising from 
Crown 
Lands. 


Exemption 
from rate* 


Apportion* 

ment, 


Beleronce to- 
Board of 
Agriculture 
and Fisheries. 


authorise a local authority (e) to take, use, or interfere with any 
portion of the shore or bed of the sea, or of any river, channel, 
creek, bay, or estuary, or lands, hereditaments, subjects, or rights 
of any description belonging to the Crown (/), without the consent 
in writing of the Commissioners of Woods or the Board of Trade, 
as the case may be, on behalf of the Crown (7). 

(q) Bates. 

484. Property in the occupation of the Crown, or In that of 
persons using it exclusively for the service of the Crown, is not 
rateable ( h ). 

The lands, tenements, and hereditaments of the Sovereign are in 
certain cases liable to sewerB rate (t). 

(r) Renta and other Payments. 

485. Where the Commissioners of Woods are satisfied that the 
•owners of lands or hereditaments in England or Wales charged 
with lee-farm or other rent, or annhal, periodical, or other certain 
payment to the Crown, either by express grant, prescription, or 
otherwise, have agreed to apportion such rent or other payment 
upon specific parts of bucIi lands or hereditaments, such Commis- 
sioners may, by writing, confirm and agree to such apportionment (&). 

In case of doubt as to the amount of the different parts of 
the rent or payment agreed to be apportioned, or as to the specific 
lands or hereditaments to be charged, or as to the extent, identity, 
or boundaries of the lands or hereditaments charged with the 
entire or original rent or payment or any part of it, or if there 


(0) This expression means an urban sanitary authority, an urban district 
council, or a ruml district council (7 Edw. 7, c. 63, s. 13). 

If) Under the management of the Commissioners of Woods or of the Board 
of Trade respectively. 

(9) 7 Edw. 7, c. 53, s. 12, which consent the Commissioners or Board are 
respectively authorised to give. 

In Gorton Local Board of Health v. Prison Commissioners (1687), reported 
[1004] 2 K. B. 165, n., it was held that, os there was no express mention or 
necessary implication of the Crown in the Public Health Aot, 1875 (38 & 39 
Viet. c. 65), neither the Act nor bye-laws mode undor the Act had any appli- 
cation to tho Crown. See also Cooper v. Hawkins, [1804] 2 K. B. 164, and 
Vol. VL. p. 409. 

(A) See p. 118, ante. As to rates generally, see title Baths and Ratjvo. 

m See p. 120, ante. 

(fc) drown Lands Aot, 1802(16 & 16 Viet. c. 62), s. 3. Every apportioned part of 
such rent or payment becomes a rent or payment issuing out of the apportioned 
lands or hereaitaments^and is saleable os fee-farm rents or annual payments were 
then saleable. Any person entitled in possession to the rente and profits of lands 
or hereditaments aftarged with such rent or payment, in fee or tail, for life, or 
for an interest other than-under a lease at rack-rent (and notwithstanding any 
mortgage or charge on anoh hereditaments), is the owner for the purpose of 
agreeing to on apportionment so made. Such apportionment, when reduced into 
writing* signed by the parties agreeing, and confirmed by the Commissioners, 
is, after enrolment in the Office of Land Revenue Records and Enrolments, 
binding against the Grown and all other persons. The enrolment is conclusive 
evidence that the provisions of the Act have been carried out. The powers 
floating to push apportionment may be exercised by the Commissioners having 1 , 
the oraer of the 'Treasury, the management of that part of the tana 
revenues of the Crown which indudei rents os payments so apportioned. , 
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OwwR 

Irtfr 

Quit rents eta. 


Treasury may 
release rents. 


is no person whom the Commissioners agree to treat as owner (I), JSftA . 

or in ease any other difficulty arises in making the apportionment, 
such Commissioners may, with the consent of the Treasury, refer 
it to the Board of Agriculture and Fisheries (m) to make aueh 
apportionment (n). 

486* Quit-rents (o), vicecomital or viscontial ( p ) rents, and other 
rents pr payments payable to the Crown in respect of honours, 
manors, lands, tenements, or hereditaments in England and Wales, 
form part of the land revenues of the Crown, and are under the 
management of the Commissioners (a). 

The Treasury may by warrant remit, release, and discharge these 
rents and their arrears or any part of them (6). 

(s) Hirer Thames. 

437. The Commissioners of Woods, acting with the consent of the Rents for 
Treasury and the Conservators of the Eiver Thames, may make, piers eto. 

(l) See note (k), on p. 20G, ante. ' 

(m) Formerly to the Inclosuro Commissioners. The duties of tho Inolosure 
Commissioners wero transferred to the Board of Agriculture (now tho Board of 
Agriculture and Fisheries). See Board of Agriculture Act, 1880 (62 & 53 Viet. 

o. 30), and Board of Agriculture and Fisheries Act, 1903 (3 Edw. 7, o. 31). 

(ft) Crown Lands Act, 1852 (15 & 16 Viet. o. 02), s. 4. The award js made 

under seal and is final. Tho enrolment of the award is conclusive evidence that 
the provisions of the Crown Lands Aot, 1852 (16 & 16 Viet. o. 62), have been 
complied with. If in the opinion of the Board of Agriculture and Fisheries 
there is any doubt as to the extent, identity, or boundaries of the lands or here- 
ditaments charged with such rent or payment, tho Board may appoint an 
assistant commissioner or other officer acting under the Inclosure Commissioners 
Act, 1851 (14 & 15 Viet. c. 63), or under the commissioners appointed by that 
Act, for the purpose of inquiring into and ascertaining such extent, identity, or 
boundaries, m all respects as such commissioners are by s. 8 of the Inclosure 
Act, 1846 (9 & 10 Viet. c. 70), authorised to appoint an assistant commissioner. 

The report of the assistant commissioner or other officer, if approved by the 
Inolosure Commissioners (see note (m), supra), may bo embodied u their award 
and form part of it. 

(o) Bents of assize are the certain established rents of the freeholders and 
ancient copyholders of a manor, which cannot be departed from or varied. 

Those of the freeholders are frequently colled chief rents, redditus capitales ; and 
both sorts are indifferently denominated quit-rents, quieti redditus, because 
thereby the tenant goeB quit and free of all other sorvioes (2 B1. Com., 14th e3., 

p. 421. 

(p) These were, perhaps, rents charged upon oertain Crown lands in the 
oounty, the produce of which originally mode up a large part of the “ ferm," 
for whioh the sheriff was obliged to account at the Exchequer. Madox, 

Exchequer, 1711 ed., p. 651, says that this part of the sheriffs form was said 
to arise from the corpus comitatus, whioh 44 consisted of several assessed lands 
or tents, which when put together made the total sum that was called by the 
name." They came to be of small importance, as, whenever the King made 
a grant of the lands so oharged, a corresponding deduction was made from tho 
sheriffs ferm (ibid., pp. 651-653). 

(a) Crown Lands Aot, 1852 (15 & 10 Viet a 62), s. 12. The Commissioners of 
Woods have Ike same powers and authorities for collecting and enforcing pay- 
it of such rents or payments as are vested in them for collecting and enforcing 
‘of other parts of the land revenues of the Crown byAfmm force on the 
jutfc, tm (the date of the passing of the Ant), concerning th#feme. 

Jb*d>, s. 13. The recital to this section explains the origin of thisenaot- 

„ to the effect that many of these rents are very ancient and havebeoome 

obsolete, audit is not known from what hereditaments and premises the same 
are payable, to that payment cannot be enforced. 
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Surrendered 
Revenues 



Lands. 


Restrictions 
os to Grown 
property. 


Not to extend 
to Grown 
property. 


Power to 
release or 
waive water 
rights. 


and when made revoke and vary, agreements respecting the annual 
payments to be made by the Conservators to the Commissioners^) 
in respect of piers or landing-places on portions of the bed or 
shores of the river Thames erected or acquired by the Conservators 
under their arrangement (d). 

(t) Telegraphs and Telephones. 

438. A company (e) under the Telegraph Acts may not place any 
work by the side of land or buildings so as to stop, hinder, or inter- 
fere with ingress or egress for any purpose to or from the same, or 
under, in, uj>on, over, along, or across land or buildings, except 
with the previous consent of the owner, lessee, and occupier of such 
land or buildings, which consent, in case of land or buildings 
belonging to or enjoyed by the Crown in right of the Crown, may 
be given by the Commissioners of Woods on behalf of the Crown (/). 

(u) Town Gardens Protection Act, 1863. 

439. The Town Gardens Protebtion Act, 1863 (g), does not 
extend to or inclnde any garden, ornamental ground, or other 
land belonging to the Crown in right of the Crown or of the Duchy 
of Lancaster or any garden, ornamental ground, or other land for 
the time being under the management of the Commissioners of 
Works (//), or any garden, ornamental or other ground, for the due 
care and protection of which special provision is made by any public 
or private Act of Parliament (t). 

(v) Water Rights. 

440. The Commissioners of Woods may, with the consent of 
the Treasury, release to or waive in favour of a grantee of land 


(c‘) Or which before the 15th August, 1870, the date of the passing of the 
Commissioners of Woods (Thames Piers) Act, 1879 (42 ft 43 Yict. c. 73), should 
have been so made. 

(d) Commissioners of Woods (Thames Piers) Act, 1879 (42 ft 43 Yict. c. 73), 
e. 2 ; all sums paid to the Commissioners under such agreements are to be 
applied (in the same manner as sums received by the Commissioners from 
the Conservators undor the Thames Consorvanoy Act, 1867 (20 ft 21 Yiot. 
or oxlvii.)) as part of the hereditary possessions and land revenues of the Crown. 
Ks. 103, 104, of the Thames Conservancy Act, 1857 (20 ft 21 Yiot. c. oxlvii.) 
(which relate to the account of rents, revenues, and prooeeds, and to the 
payment of one-third of those rents and proceeds to the Commissioners), do not 
apply to rents, revenues, or proceeds received by the Conservators in respect of 
piers or landing-places, the annual payments in respeot of which are the subject 
of agreement under the Commissioners of Woods (Thames Piers) Act, 1879 (42 ft 
43 Yict. c. 73) (ibid,, s. 3). The latter Aot does not authorise the Conservators 


were not authorised 
(ibid., s. 4). As to 


to erect, acquire, op 

to erect, acquire, or retain before the passing of that , 
the river Thames generally, see title Waters and Watercourses. 

(s) The term “ company,” in addition to the meaning assigned to it in this 
Act, means the Postmaster-General (Telegraph Act, 1868 (31 ft 32 Yiot. c. 110), 

(/) Telegraph Aot, 1663 (26 ft 27 Yict. o. 112), s. 21. As to the provisions 
of the Telegraph Acte and telegraphs and telephones generally, see title 
Telegraphs and Telephones. 

f 26 ft 27 Yict 0 . 13. 

See pp. 133i 108, ante. 

26 ft ft Yiot. o. 13, e. 7. 
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from the Commissioners or a parish council, district council, council Sect. «. 

of a county borough, or other local authority or body having power B gflfjggge d 
by statute to supply water, water rights exercisable by or reserved RWwte 

to the Crown (ft). 

Grown 

(w) Workmen's Compensation Act, 1906. T. jfflfl a. 

441 . The Workmen's Compensation Act, 1906 ( 0 , does not apply Application 
to persons in the naval or military service of the Crown, but otherwise to Grown, 
applies to workmen employed by or under the Crown to whom 

this Act would apply if the employer were a private person. 

In the case of a person employed in the private service of the 
Crown, the head of that department of the royal household in 
which he was employed at the time of the accident is deemed to be 
his employer (m). 

Skct. 8. — Surrendered Revenues arising from Prerogative Rights, 

Sub-Shot. 1. — Bona Vacantia generally. 

442 . The term bona vacantia is appliod to chattels and goods in Definition, 
which no one con claim a property, and includes the personal estate 

of persons dying intestate and without next of kin, wreck, treasure 
trove, waifs, and estrays (n), but not goods lost or designedly aban- 
doned, the property in which is vosted in the first Under and is good 
against all, except the true owner in the case of goods lost (*). 

The property in bona vacantia is vested in the Crown to prevent 
the strife and contention to which title by occupancy might otherwise 
give rise {p). 

Sub-Sect. 2. — Personal Estate on Intestacy ami Failure of Beneficiaries . 

443 . On an intestacy ( q ), and where there aro no next of kin, Intestate** 
the Crown is entitled to the personal estate of the deceased as bona p"®JonStj. 
vacantia (a), subject to the widow’s right to a moiety (b). This 1 


(A;) Crown Lands Act, 1894 (57 & 58 Viet. c. 43), s. 8. 
h) 6 Edw. 7, c. 68. 

(m) Ibid., b. 9. See also the Workmen’s Compensation Hales, 1907, r. 79; 
and Robertson, Civil Proceedings by and against the Crown, p. 135. 

As to workmen’s compensation generally, see title Mastek and Servant. 

(n) These are classed as bona vacantia by Blackstone, who also includes royal 
fish (1 Bl. Com., 14th ed., 298). 

{o) Ibid., and see Armory v. Ddamirie (1721), 1 Stra. 505; 1 Smith, L. O., 
11th ed., 356; Merry y. Green (1841), 7 H. & W. 623 ; Bridges y. Uawkeaworth 
(1651), 21 L. J. (a. B.) 75. 

(p) 1 Bl. Com., 14th ed., 298; and see Dyke v. Watford (1846), 5 Moo. 
P. 0. 0. 434. Bona vacantia originally belonged to tho first occupant (see Bl. 
Com., supra; 3 Co. Inst, 132, 133 ; 2 Co. Inst. 166). 

( q ) As to rights relating to personal estate on an intestacy generally, see 
titles Descent and Distbibutzon ; Executors and Administrators; 
Personal Property. 


(a) Taylor y. Haygarth (1344), 14 Sim. 8; and see Barclay r . Bussell (1797), 
8 Ves. 424, 430 ; Qradock v. Owen (1854), 2 Sm. A 0. 241; Bead y. Stedman 
(1669), 28 Bear. 495 ; Dylx v. Walford (1846), 6 Moo. I'. 0. 0. 434. As to the 
Crown's right of administration, see Re Qosman (1680), 16 Ch. D.^67, 71, and 
title Executors and Administrators. 


(6) Cave v. Roberts (1836), 8 Sim. 214, 216; and subject also to the widow's 
right up to £500 under the Intestates Estates Act, 1620 (63 A H Viot. c, 29); 
see title Descent and Distribution. 
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Bbot.s. right extends to the movables in England of a foreigner dying 
Surrendered intestate and without next of kin (c), and to personalty vested 
Seventies in executors as trustees where there are no next of kin (d), 
tow but not to undisposed-of residue vested in executors, which 
belongs to the latter beneficially, unless the will shows a contrary 

Failure of The Crown is also entitled to personalty as bona vacantia where 
traste. it is vested in trustees for beneficiaries, all of whom are dead (/), 
and, perhaps, to chattels held in trust for a corporation aggregate 
after it has been dissolved (g ). 

Sob-Sect. 3.— Wreck. 

Flotsam, 444. At common law by virtue of the prerogative (A), and by 
jetsam, lagan, statute (i), the Crown is entitled to all unclaimed wrecks, including 
dSS( c t n flotsam, jetsam, lagan or ligan ( k ), and derelict found in or on the 
shores of the sea or any tidal water in any part of the dominions of 
the Crown, except in placeB where the right haBbeen granted to any 
other person (a). Flotsam, jetsam, and lagan, if taken on the high 
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seas, belong, it seems, to the first finder where the true owner oannot &Mt* 3. 
be known (b), abject to the statutory provisions relating to Somnd^rsd 
derelict, fishing boats, nets, and other gear found at sea (c). Revaa iM 

arisha g pine 

445. Where any person finds or takeB possession of any wreck prerogative 
within the United Kingdom, he must, if he is the owner, give Rights, 
notice, or if he is not the owner deliver the same, to the receiver 

of wreck for the district appointed by the Board of Trade (d), in wrecks, 
the manner required, subject to certain penalties if he fails to 
do so (e). 

A notice descriptive of the wreck must be posted by the Notices and 
receiver in the required manner (/), and owners may establish P° WWB * 
their claims within one year from the time when the same came 
into the hands of the receiver, and upon payment of the salvage, 
fees, and expenses due are entitled to have the wreck or pro- 
ceeds (g). The receiver is empowered to sell the wreck immediately 
in certain cases when it is of small value or of a perishable 
nature (ft). # 

446. Where no owner establishes a claim within the time Delivery to 
prescribed, and the wreck is claimed by any admiral, vice-admiral, clftimant - 
lord of a manor, heritable proprietor, or othor person who has 
delivered a statement to the receiver as above, and has proved to the 
satisfaction of the latter his title to receive unclaimed wreck* found 

(6) This was Uio lule at common law, which, Bembfe, is still applicable (see 
Hale, De Jure Mai is, c. 7, Hargrave, Law Tracts, p. 41). 

(c) As to derelict, salvage eto., see title Shipping and Navigation. As 
to fishing boats, nets etc., sco the Sea Fisheries Acts, 1868 (31 & 32 Viet. c. 40), 
s. 21, and 1883 (46 Ac 47 Viet. c. 22), ss. 10, 30 (2)), and, generally, title 
Shipping and Navigation. 

(d) Appointed under the Merchant Shipping Act, 1691 (07 & 08 Viet. c. 60), 
h. 566. See, goneially, titlo Shipping and Navigation. 

(«) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 518. In the ca*e 
of an owner notice must be given to the receiver of tlm district stating that he 
has found or taken possession of the wreck, and describing the marks by which 
it can be recognised. The penalty for non-compliance is a fine not exoeoding 
£100 for each offence, and in addition, if he is not the owner, forfeiture of any 
claim to salvage and liability to pay to the owner, if the wreck be claimed, or to 
the pel son entitled if it be unclaimed, double the value of the wreck, to be 
recovered in bke manner as a fine under the Act. 

(/) Merchant Shipping Aot, 1894 (57 & 58 Viet. o. 60), s. 520. Namely, within 
forty-eight hours of taking possession he must cause a description of tne wreck 
and the distinguishing marks to be posted in the custom-houso nearest to the 
place where the wreck was found or seized by him, and if tho value, in Ins 
opinion, exceeds £20, he must transmit a similar deaenption to tho socrotary 




(M.). 

(g) Ibid., ss. 521, 524, 523. As to disputed titles to unclaimed wreck, see 
ibtd.. a. 52Q. As to the effect of delivery of wreck or payment of proceeds of 
sole by the receiver, see ibid., s. 527. As to the power of the Board of Trade to 
purchase wreck, see ibid., s. 528. And see, generally, title Shipping and 
Navigation. As to Admiralty jurisdiction relating to wreck, see (lid., a. 620, 
■ad title Admiralty, VoL I., at p. 76. 

(A) 1 bid., a. 522, namely, if it is under £5 in value, or so touch damaged or of 
s6 perishable a nature that it cannot be kept with advantage, or if it is not of 
sufficient value to pay for warehousing \*bid.). As to detention of wrack in 
respect of salvage, see ibid,, ss. 546, 352, and tka thorn, f!890l P. 251. 
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Sbot. s. at the place where the wreck was found, the person so claiming, 
Surrendered after payment of all expenses, costs, feeB, and salvage due, is 
Revenues entitled to have the wreck delivered to him (i). 
arising from , 

Prerogative 447. Where no owner establishes a claim to wreck found m 
Bights, the United Kingdom within the time specified above, and where 
— m the wreck is not olaimed by any person entitled to unclaimed 
cUimed wreck, it must be sold by the receiver ( k ) ; and the proceeds of sale, 
wreck. after deducting the expenses of sale and other expenses incurred by 
him and his fees and the amount of salvage ( l ) determined by the 
Board of Trade in each case or by any general rule, are to be paid 
into the Exchequer (m), except where wreck is claimed in right of 
the Duchies of Lancaster or Cornwall, when they are to be ]>aid to 
the Beceivers-G-eneral of the respective Duchies or their deputies (n). 


Franchise of 448. Wreck, flotsam, jetsam, and lagan could be granted 
wreck. by the Crown in the form of a franchise, and may be claimed by 
prescription (o). But under a grant of wreck simply, flotsam, 
jetsam, and lagan do not pass (p) ; and if the King's goods are 
wrecked, he can claim them at any time from the owner of the 
franchise (q). 

The Crown, or any person claiming under it, is entitled to pass 
over any person’s ground to obtain wreck (r). 


Sub-Sec r. 4 . — Ti insure Trove. 

Treasure 449. Treasure trovo is where any gold or silver in coin, plate, 
trove. or bullion is found hidden in the earth or in any other secret 

place ( 0 ), and belongs to the Crown by prerogative right, unless the 


(0 M or chant Shipping Ad, 181)1 (57 & 68 Viet. c. GO), s. 625 (1). 

\k) Ibid., a. 625 (2). 

(2) Ab to fees of receivors, see ibid., as. 667, 6G8 ; as to duties on wreck, ibid,, 
b. 669. As to salvago, see title Shipping and Navigation. 

(m) Ibid., s. 625 (2)(c); Merchant Shipping (Mercantile Murine l f uml) Act, 
1898 (61 & 62 Viet. o. 44), a. 1. Proceeds of unclaimed wreck were formerly 
payable to the mercantile maiine fund; but by the Utter Act all sums accounted 
for and paid to the mercantile marine fund (except corUin light duos oto.) are 
to bo paid into tho Exchequer, and the expends formally payablo out of that 
fund, so far as they are not paid by any privatn person (except certain expenses 
lelating to lighthouses ©to., which are to be paid out of the general lighthouse 
fund), are to l>e paid out of mouoys provided by Parliament. S. 526 (2) (o), 
supra, only applies during tho life of the late Queen Victoria, but piesumauy 
the proceeds of wreck aro still paid as diructed therein (see p. Ill, ante, os to 
the preservation of powers relating to the hereditary revenues). 

(«) Merchant Shipping Aot l 1894 *[57 & 68 Viot. o. 60), s. 525 (a), (b). 

(o) Hale, De Juro Maiis, o. 7, Margrave, Law Tracts, p. 42; Constable's 
(Sir Henry) Case (1601), 5 Co. Bop. 106 a, 107 b. Flotsam may, it seems, be claimed 
within high and low water mark, and tho west country men prescribe to have 
wreok as far as they con soe a Ilumtior barrel (ibid.). Wreck above low-water 
mark maybe appurtenant to the. foreshores forming part of the adjoining manor 
(ibid.). A graii teo of wreck could maintain an action for trespass even though 
an owner existed (Dunvrich Corporation v. Sterry (1831), 1 B. A Ad. 831) ; but see 
now the provisions in the text above. A grant of the office of Admiral, with 
wreck andpiofits appertaining, does not pass wreck appurtenant to a manor in 
the King’s possession (Wiffgon v. Branthwait (1699), 1 lid. Baym. 473). 

(p) Constable's ( Sir Ilenry) Case , supra* 

(g) Hale, Be Jure Maiis, c. 7, Hargrave, Law Tracts, p. 40 ; 2 Co. Inst 168. 

(?) Anon, (1704), 0 Mod. Ben. 149, 

f«) 3 Co. Inst. 132, 133. The definition given by Blackstone is " money or 
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person who hid it is known or afterwards discovered, when it 8 jw 
belongs to the latter ( t ). Surrtr 

The Crown gains no title unless the treasure is actually Ben 
hidden in the earth with the animus revocandi. Therefore where it 
is scattered in the sea or on the surface of the earth, or lost or 
abandoned, it belongs to the first finder (a ) ; but where the circum- 
stances under which the treasure is found raise a primd facts 
presumption that it was hidden, it will belong to the Crown unless 
another can show a better title ( b ). 

Treasure trove may be granted by the Crown in the form of a 
“ franchise/' but it must be exprossly named, and does not pass 
under a grant of franchises generally (c). 

Any person finding treasure trove must make it known to 
the coroner of the district, and concealment is punishable with fine 
and imprisonment (d). 

Sub-Sect. 5.— Waifs, 

450. Waifs are things stolen and thrown away by the thief in Waif* 
his flight, and these belong to the Crown by prerogative right, as a 
punishment, it is said, to the owner for not having pursued the 
thief and retaken the goods (c). But the goods do not belong to 
the Crown until they have boon seized on its behalf, and the pro- 
perty remains in the original owner if he can retake them -before 
they have been so seized (J) ; and even when they are in the hands 
of the Crown, the owner is entitled to restitution if he pursues the 
thief with duo diligence, or if he afterwards brings him to justice 
and secures a conviction (g). 

If the goods are hidden or left behind by the thief, they are 
not “ waifs/’ and the property remains in the true owner (7i) ; 
and the goods of a foreign merchant though stolen and thrown 
away in flight, are not waifs (i). 

coin, gold, silver, plato, or bullion”: (1 Bl. Cora., 14th erl., 295), which might, 
it seems, extend to articles other than gold or Hilvor, but the term appears to be 
invariably restricted to tbe lattor. Bullion connotes precious metal (gold or 
silver) ; see 3 Oo. Inst. 132, 133. 

ft) 3 Oo. Inst. 182; 1 Bl. Com., 14th ed., 295. 

(a) Brae., lib. 3, Be Corona, o. 3, f. 118; 3Co. Inst. 132; lBl.Com., 14th ed., 900. 

(b) A.-G. v. British Museum (Trustees), [1003] 2 Oh. 508. It is not sufficient 
for a claimant against the Crown to suggest a plausible theory for the presence of 
the treasure other than that of hiding (ibid., 609, 610). For proceedings and 
pleadings for the recovery of treasure trove, see Robertson, Civil Proceedings 
by and against the Crown, pp. 177, 471, 544. 

(e) Ibid., p. 613. 

(d) 3 Co. Inst. 133 ; R. v. Thomas (1863), Le. ft Ca. 313. An information for 
oonoealing treasure trove is good before inquisition found (R. v. Tools (1867), 

I. B. 2 0. L, 30), and an indictment is good without averring fraud (& v. Thomas, 
supra). Aa to the duties of coroners with regard to treusure trove, see A,*0 » v. 

Moore, [1893] 1 Ch. 070, and title Coeokebs. 

(e) Foatey's Case (1600), 6 Co. Bep. 109 a ; 1 Hole, P. 0*541. If a felon in 
flight abandons his own goods, those, it appears, belong tti tbs Crown, but not 
until it is established that he fled for the felony (Hawk. P. 0. 431 ; Focdey ' < 

Case, supra, at p. 109 b). 

(/) lBl.Com., 14th ed., 297. 

g) Ibid. See also the statute 21 Hen. 8, c. 11 ; 1 Haler P* 0. 6il> ■ 

a) Foxlcy's Case , supra , at p. 109 a. 

? Vj FSta- Abr. tit. Betray, f. Tti* is apparently an ancient tul e for the 


Sane. «. 

8 
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Scot. s. SuB-flfcbr. ^—E^ays. 

8 SS2f2* 451. Estrays are sueh valuable animals, being of a tame or 

reclaimable nature, as are found wandering in any manor or lordship, 
Prerogative and of which no man knows the owner (■/). 

Bights. These belong to the King as general owner and lord paramount 
— by way of recompense for the damage done, or, as is more generally 
Betrays. the case at the present day, to the lord of the manor by grant or 

prescription (ft). . 


Property in, 452. The absolute property in them does not, however, vest in 
how acquired, the King until they have been proclaimed in the church and two 
market towns next adjoining the place where they are found, and no 
man has claimed them within a year and a day (l ) ; but after that 
period has elapsed they belong to the Grown or lord of the manor, 
even though the original owner be a minor or under any in- 
capacity (?n), and boforo that period the Grown or lord of the 
manor has the property against all but the rightful owner (n). 


Preservation 
of estrays. 


453. The King or his grantee is bound to feed and preserve 
beasts from damage during the year and a day (o), and may milk~i 
shear them (p), but a grantee is liable to an action if he uses 
for purposes of labour (q). 

The rightful owner, if he claims within the year and a day,mUfct 
pay the reasonable costs of feeding, keeping, and proclaiming 
them(r). 


King's beasts. 454. The King’s beasts may not be taken as estrays, for that 
would presuppose that the King had granted the right to take his 
own beasts (e). 


Damage 455. The prerogative right of the King to take estrays must 

feasant. be distinguished from the right of owners and occupiers of land to 
take animals by way of distress damage feasant (t). 


encouragement of foreign merchants, who, being strangers, would not know our 
laws and languuge (see 1 Dl. Corn., 14th ed., 297). 

(/) 1 BL Com., 14th otL, 297. Wild animals, such as bears or wolves, 
cannot be estrays, nor animals which are considered in this respect to be 
of no value, such as a dog or oat (see ibid., Flota, lib. 1, c. 43). Swans may be 
(Case of Swans (1692),- 7 Go. Bep. 16 b, 17 a), though not any other fowl 
(1 BL Oom., supra). 

(k) 1 Bl. Oom., 14th ed., 207. , 

^f) Bro. Abr. tit. Betray, 3 U 4, 6, 10; Broumlow v. Lambert (1699), Gro. Elia. 


IqIhx. ^ r ° a ^ XC ‘* 9U P rt ® G° nat< iW8 [Sir Henry) Case (1601), 6 Co. Bep. 106 a, 

(a) Bao. Abr. tat’ Prerogative, B, 9. As to the right of the Grown or lord 
when’ the beast $tmys iutb another manor, see Oom. Dig. tit. Wuife, F ; Bro. 
4Jtt»inrora,* W'Do. Bern 101. i ■ 

1*) 1 Boll, Abr. 870,*/- -■ 4 

Ip) Com, Dig. tit, Wwe, P ytyffshavr ▼. Coward (1606), Oro. Jao. 147 ; 
A non,, 12 Go. Bep. 101 *;^Aj *— 

LBolLA.br. 879r l&roa V. CkeMnan (1793), 2 Hy. Bl. 264; Anon., 
|to this m 1., atp.378. . * 
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Sub-Sect. 7.~£bfterte and &opti ftik* 

466. The Crown may, by immemorial wage, have m 
right of fishing in a creek or arm of the sea, or in any . 
navigable river (a), and the right may be claimed by a subject 
prescription, which presupposes a prior grant by the Crown L rr 
The Crown may have such a several fishery in spite of the prmd 
facie right of the public to fish in the sea and in all creeks and 
navigable rivers, and to take fish on the foreshore between high 
andTow water mark, on the supposition that the inhabitants of a 
particular district might relinquish the right in return for others 
equally or more beneficial (c) ; and where such an exclusive 
right exists, it may form the subject of a valid grant by the 
Onto* (d). 


bbm. a. 



467. But though the Crown has the sovereign dominion and Royal flub 
jurisdiction over the sea which encompasses the British Islands, 
and over all creeks and arms of the sea and navigable rivers (c), it 
has no general property in the fish therein, except whales and 
sturgeon. Theso are royal fish and belong to the Crown (/) (except in 
such places as are privileged by grant or otherwise), if taken in 
the seas forming parcel of the dominions of the Crown, for, if 
taken in tho wide boas, they belong to the taker (g). 

The rights to loyal fish may also be claimed as a franchise by 


(a) Hale, Do Juie Mms H.ugravo, Law Tirut-s pp. 11, 20, and see Vivuin 
V, Blake (1809), 11 Eobt, 203; Orfotd < '< ry oration v. ttuhardbun (1791), 4 Term 
Rep. 437. The claim must, it is sa«d, ovteml to n date prior to Magna Carta (see 
Vol. VI., p. 481, and note (#1), mfia). Miihsel beds or scalps on the foreshore 
or estuary of a navigable livei in Scotland belong to tho Ciown, and may be 
gianted or leased to a subject ( Parker v. Lord Adiotate, [1904] A. 0. 364). 

(b) Orford Corporation v Richardson, supra , Hale, Do Jure Mails, Hargrave, 
LawTracts, pp. 17, 18, 20; and see Bayott v. Orr (1801), 2 Dos. A P. 472; Royers v. 
Allen (1808), 1 Camp. 309 Tho right of fishing m tho sc i cannot be annexed to 
land (Ward v. Crew ell (1741), Willea, 205), but an exclusive right of fishing in 
a navigable nver may bo appurtenant to n manor (. Royers v. Allen, supra). 

(c) Hale, De Juie Mans, supra. As to the prxmd facie right of the public to fish 
in the sea and navigable livers, see the cases cited m notes (a) and (b\, supra , and 
Carter y. Mured (1708), 4 Burr. 2163. As 4 o the right of the public to take 
fish on the foreshore, see Bagott v. Orr, supra; Wairen v. Mathews (1703), 6 
Mod. Rep. 73. As to public rights of fishing generally, see titles Fisheries ; 
Waters and Watercourses. 

(d) See Parker v. Lord Advocate , supra. The Ciown was restrained by 
Magna Carta from making fresh grants affecting public privileges, but where 
the Crown had exduded the public befoie Magna Carta, such exclusive rights 
as it acquired might afterwards be lawfnlly granted out (Maleomson v. CfDea 
(1863), 10 H. L. Cos. 693). Suck a right, if granted before Magna Carta, and 
reverting to the Crown, does not merge in the prerogative, but maybe regranted 
b^r tho Crown ( Northumberland (IJuike) y. Houghton (1870), L. R. 6 Exch. 

(s) See Hale, De Jure Maris, o. 4, Hargrave, Law Tracts, p. 10; Bac. AJ». 
tit. Prerogative, 3, 3; Constable's (Sir Henry) Case (1601), 6 Co, Hep. lcj Kj 
Case of the Isle of Ely (1609), 10 Co. Rep. 141 a, , 

(f) Statute Prerogative Regis, o. 11 (inetrt. t&np,; 17 Bdv*jL fltat* 1* Biift); 
tew Case of Swans (1692), 7 Co. Rep. 16 b, W a. AoeMwghjLBale, the 
' 1 extends to “ sturgeon and grampuses, or great Mm” (seeHafti De Jure 

a, Hargrave, Law Tracts, p. 48). Ac to the right the QttOto consort to 

the tail portion, and of the finder to the body, 00# #pi T#T YL, ^ 368. 

* (g) Bao. Abr. tit. Prerogative B, 6. 
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Bnrrend 
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p* ^ 488. Tho property in all white swans swimming in open and 
^ : cprnm^n rivers, provided they are wild and unmarked, belong*^ 
by prerogative right (»). . 

-^(rJ^Sfoe property in swans in a certain river may, however, be eWMl 
SuDject by grant or prescription (A), or when they ared»®?lp 
- fit by the grant of a swan-mark from the 'Crown; if so mn| jp 

* they belong to the owner of the mark wherever they may 

’ Sub-Sect. 9. — The Revenues of the County Palatine of Durham . ' ’ 

• , • * -* 
ity . 469. The jura regalia , or prerogative rights of the Crown, relating 
“ to property within the County Palatine of Durham, which were 

formerly attached tq the bishopric of . Durham as incident to the 
« - royalty or franchise of the county palatine («), were separated from 
the latter and revested in the Crown as from the 21st June, 188ft(o), 
and as from the 25 rd July, 16Q8, all forfeitures of lands or goods 
for treason or otherwise, and all mines of gold and silver, treasure 
trove, escheats, lines and amerciaments, and all jura regalia, of 
whatever nature or kind (other than any estate and interest in the 
beds and shores of navigable rivers so far as the tide flows, and in 
the shore of the sea, and any inclosures, embankments, and 
encroachments therefrom or thereupon respectively (p)), vested jo 
, . the Sovereign in right of the County Palatine of Durham (g), have 
become revested in the Sovereign in right of the Crown, and ore to 
be exercisable and recoverable* and the proceeds therefrom applied 
accordingly (r). 

■ 460. This transfer does .jeot, bowover, include or affect the 

1 rights and powers of the Bishop of Durham with regard, to any 
lordships, manors, houses, lands, tenements, tithes, rents, collieries, 
4nmes, minerals, rectories, advowsons, profits, or emoluments of 

(A) Hale, Do Jure Maria, Hargrave, Law Troota, p. 43. 

4i) Case of Swans (1392), 7 Oo. Rep. 15 b, 18 a. And see title Animals, 
s Vol. I., at p. 366, note (<). 

Ck) 0049 of Swans, supra , at p. 18 b. 

rf atp. 17 b. 

at p. 17 a. The statute 22 Edw. 4, o. 6, required a property 


f eilWaih gross or u 

• ... 


The County 
Palatine of 
Durbain. 


Bights of 
Bishop of 
Durham. 


m) iuw., at p. 17 a. The statute 22 Edw. 4, o. 6, required a property 
ommncatibn' fewthe owtier c&a swan-mark, but this was repealed by the (kune 
Act, 1881(1 $3 WBE4-* 32), s.1. 


Act, 1831(1^ 2 Wffi 
' (n) Durham was m 

surrender of 
p. 169, ante. 


latine by prescription or immemorial custom at 
1BL Com* 14th ed., 116}. As to the transfer 


E i Will. 4, o. 19), s. 1. The 
as a franchise separate from 
he Durham County Palatine 

in Durham (see p. 114, ants), 
y of Durham,” see note (/), 

Yict. o. 45), s. 5. As to the 
tent to the Exchequer, see 
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£jL , 


any kind or 

bishopric or of the amii&J&fg*#* or i_ 
separate the some from IbS tamapric, but n 
profits and emoluments expressly mentioned i 

461. The transfer is also not to affect the right of any \ 
holding a patent of any office to receive any fee or stipend fj 
fe i. patent out of the revenues of the bishopric of w 
t continue to be subject to all the same fees and et 
st of any office in the county of Durham as they 
ore the 21st June, 1836 ( t ). 



r Acorn 


Sect. 4. — lieienuct of a Ileieditaiy Nature retained by the 

Crounsl* 

< * 

* Sub-Sect 1 . — The lit tenues of the Dvehy and County Palatine of 

Lancaehr. 

(1) Ihf Title tf the Vuthy. . • 

462. The County Palatine of Lancaster was conferred *by The County 
Edward III. in the } tar 1342 upon Henry Flautugenet, Earl of 
Lancaster (a), who by a subsequent chatter of 1351 was created “castei. 
Duke of Lancaster and invested with the full juia regalia of a 
county palatine (6). By tins charter the Duchy and the offices of 
Chancellor and Attorney-General wore created (c). 

After various subsequent chatters and de\olulioiis of title (4), 


ti\ Duih im (Omni} Pd itinc> Act, fWtt (Q &. 7 Will. 4. c 19;, s 9. 

(t) Ibid., b. 6 By h. ,i powu is confomd upon the Ciowu of appointing 
custos rotvlorum of the count j of Diuhatn, and of filling ovoiy futuio vaoanc 


A 

vacancy 


in that office. As to the Attoino) -Uencial and tiohcitoi-Geneiul of the County 
Palatine of Duiliam, bco p. 76, ante. 

(а) A.-Q. oftheDuihy of Tancaster v. Qnonshiik [Vukt) (188-1), 14 Q. B. D 
195, 197, wlieio the oaily hivtoiy of the fJuchy is discussed. Por the charter 
itself; see Ilaidy’a CJiaitois of tlie Duchy of I*ancastoi, p. 1. 

(б) Hardy's (Jhaitora of tho Duchy of Lancaster, p. lo2. The charter grants 
the jura regalia as fioely und fully as tho Bail of Clieetci had them m the 
County Palatine of (. hestnr (as to Chestoi , see Vol. VT , p. 401 , note (A) ). Under 
this grant the right to bona vacantia has been held to pusi (Dyke v. Watford 
(1816), 6 Moo. V. 0. C. 4J4). 

(c) Hardy’s Chaiteis of the Duchy of Lnucastei, p 9 ; A.-f}. of the DucXy of 
Lancaster v. Devonshire {Duke), supra , at pp. 197, 204, *206. As to the Attorney* 
General, see p. 76, ante. 

(d) By cliartois of 1361, 136*2, and 1377, the Duchy and oonnty palatine treie 
conferred upon John of Gaunt, fourth son of Edward) XII. (Hopuy’s (ftfeptera 


of England (Hardy’s Charters of fixe Do 
Duchy of Lancaster v. Devonshire ^ 
reason of this is said to have been 
(»6td.)), and directed the same ' 
ancient offleors to be continued . 
p. 138). In 1461 Edward IV. caused 
attainted and his possessions, forfeits* an 
Ms heirs, kings of England, it bring ’jaw) 
should be a county palatine andlQEzn p 
be a seal of the Duchy and of octant 
councillors of the Duchy, and A 


■A.-& if the 
... Wt. 206; the 
F IV, to the throne 


fe Henryk 


» should 
t and 
the county 


t Officers, i 
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Extent of 
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the Duchy, of which the county palatine Jbnned parody), became 
vested in Henry VII,, who, by charter having the authority of 
Parliament (/), resettled it upon himself and his heirs as separate 
from the Crown of England, with the same officers and the same 
seals, and in as large and ample a manner as Henry IV., Henry V., 
and Henry VI. had it (g). 

In virtue of this charter the Duchy has been held to he vested 
in the Sovereign in his body natural, and not in his body politioin 
right of the Crown (h), though this appears to have been doubted#). 
Tne revenues of the Duchy are retained by the Crown for its 
personal use ( k\ except those derived from certain liberties of the 
Duchy outside the county palatine ( l ). 

463. The royal prerogatives extend, in general, to the Duchy 
lands as they do to lands hold in right of the Crown. Thus, the 
non-recital of a prior grant for life invalidates a subsequent grant 
of Duchy lands ( in ) ; and three usurpations of an advowson in the 
Duchy will not put the Crown out of its right (n) ; nor are grants of 
Duchy lands void by reason of tho nonage of the King (o). 

(2) Distinction between the Duchy and the County Palatine . 

464. Though the county palatino is incorporated with the 
Duchy by charter (p), the latter is for some purposes distinct from 
the former, and includes much territory lying outside the county 
palatine, and in particular a district surrounded by the city of 
Westminster in which the Court of the Duchy Chamber is 
situated (?). 

palatine (Hardy’s Charters of tlio Duchy of Lantirtrr, pp. 279, 281—284; 4 
Co. Inet. 206 ; A.-Q. of the Duchy of LawatUr v. Deroimhne (Duke) (1884), 14 
Q. B. D. 195, 197). By these chariots the Duehy and county palatine were 
reunited in possession with the Clown, and tho juia tcyaha were only prevented 
from merging by their special provisions. 

(e) See note (a) on p. 217, ante. 

If) A charter made with the authority of Parliament is equivalent to an Act 
of Psiliament (see The Prime* a Case (1600), 8 Co. Bep. 1 a, 28 a, b). 

(y) Hardy's Charters of the Dm by of Lancaster, pp 811, 346; 4 Co. Inst. 
200 ; Case of the Duchy of Lancaster (1561), Plowd. 212, 220. 

(A) Case of the Duchy of Lanctster (1561), Plowd. 212, 222, decided with reference 
to Henry YU. 

(t) Ibid., at p. 221. But eoe Alcock ▼. Cooke (1829), 5 Bing. 340, 352, 354, 
where the right of the Crown to the Duohy as private estate seems to i. ve been 
taken for granted. 

(It) See pp. 109, 1 10, ante. Apparently this is by reason of Henry VTT.’s oharter, 
but it has been argued that the Crown has the Duohy in right of tho Crown (see 
the references in note (d), p. 217, ante). It will be noted that the Act of Settle- 
ment passes to the present royal line all honours, regalitios, prerogatives, 
powers, and authorities belonging or appertaining to the Crown ana regal 
government (see Vol* VL,pj 322), and therefore, if the decision in the Caw of the 
Duchy o/ Lancaster, supm* is correct, the Sovereign would appear to be entitled 
i&$us body natural 

ft) See p. 219, pert. 

(vn) Alcock v. Cooke (1829), 5 Bing. ,340. As to non-rocitals in royal grants, 
see Vol. VI, p» 482. » * 

§ 5,t. York UrMtim) (1591), Ore. Elia. 240, 241 
Cm tfthe Duehy &fymcQ$kr % *tpr*\ 

See m text mmhLyOi 
3 Bl. Com., 14th 
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460. Beals o f the Duchy and county palatine We been eatab- Qanr.4. 
lished by charter (r), the eaal pf the Duchy Aaomm 9jp?,fta SevfMM^ef 
Chancellor at Westminster, that of the county palatine being fe|4 Anmfc 
in a chest in the county palatine in charge of the keeper Of the 
palatine seal (*). / 

466. Modern grants under statutory authority are generally ' 

directed to be made under the seal or seals of the Duchy and G w 
county palatine (0; but ordinary property, or rights which are 
properly incidental to the Duchy, whether in the county palatine 

or outside but within the Duchy, will, it seems, pass under the 
Duchy seal ; whilst things which are incidental only to the jura 
regaaa of the county palatine must pass under the palatine seal (a). 

Grants under the Duchy seal constitute matter of record, and as 
sueh are taken cognisance of by the courts (6) and require no 
delivery (c). 

467. The following rights in liberties of the Duchy of Lancaster Liberties of 
situate outside the county of Lancaster have been expressly vested the Duchy, 
in the Sovereign in right of tne Crown, and not in right of the 

Duchy (d ) : (1) Escheats or forfeitures of land situate in any such 
liberty, not being an escheat or forfeiture of land holden of any 
manor vested in the Sovereign in right of the Duchy; (2) any 
right vested in the Sovereign to the personal estate of any person 
domiciled within any such liberty and dying intestate and without 
next of kin; (3) any right vested m the Sovereign to any sum arising 
from a fine imposed on, or estreated recognisances acknowledged 
by, any person within any such liberty. 

(3) Management of the Duchy Land s and Itevenuee. 

466. The powers and authorities of the Chancellor and Council Management, 
of the Duchy with regard to the Duchy lands and revenues have 
been specially preserved, and the Duchy lands continue to be 
granted and demised, and the rents and revenues to be received 
and applied, under the order and direction of the Chancellor and 


J See the text, p. 218, ante. 

4 Co. Inst. 210. • 

Under the Duohy of Lancaster Lands Act, 1855 (18 & 19 Viet. c. 58), the 
y seal only ie mentioned (see p. 221, poet). Under the old common law 
grants of Duohy lands were void unless passed under the Duchy seal, andgrants 
of palatine lands were void unless passed under the palatine seal (eee A.-G. 
qf the Duchy of Lancaster r. Devonshire (Duke) (1884), 14 Q. B. D. 195, 205, 
where a charter of 4 Hen. 5 is cited ; 4 Co. Inst 210), 
fa) Cotton v. Johnson (1690), 3 Salk. 110, 111. Thus, a corporation cannot be 
created under the Duchy seal, but may be under the palatine seal; a ad things 
naturally incidental to the tenure of lands, as advowsohs, rents, ways, or offices, 
may pass under the Duchy seal, but not fairs or markets, which are incidents of 


Duchy qf Lancaster (15fll), tloyd. 212, 218; 4 Co. Inst 206, 


(5) Case of 
209. 

'* (c) 4 Co. Inst 209. Formerly livery of 
been necessary in the oaee of Duchy lands 
Sa to lands in the county palatine, by reason of , 
- m) Revenue, Friendly Societies, and' National 
<V72), s. 24. 



to have 
but not 
206). 
*46 Viet 
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Sect. 4. 
Revenues of 
Hereditary 
Nature 
retained by 
the Grown. 


Acquired 

lAndf. 


Accounts. 


Council and other officers of the Duchy (*), as before the passing of 
the Crown Lands Act, 1829, which does not affect purchases, sales, 
or grants made under the seal or seals of the Duchy and county 
palatine (j ). 

When the office of Chancellor becomes vacant by death, resigna- 
tion, or otherwise, the Vice-Chancellor, as well during the vacancy 
as after its determination, is to continue to discharge the duties of 
his office until a fresh appointment of Vice-Chancellor is made, 
subject to the powers of the succeeding Chancellor as to his 
office (g). 

469. Lands may be annexed to the Duchy by letters patent under 
the Great Seal, which are to be as good and available as if done with 
authority of Parliament (Zr). The Chancellor and Council have the 
same powers with regard to such lands, whether lying within or 
without the county palatine, as they have with regard to lands 
of the Duchy lying within the county palatine (i); and grants, 
leases, and other dispositions of such lands are subject to the same 
ceremonies in all respects as grants of the ancient possessions of 
the Duchy (j). The rents and revenues of the lands so annexed to 
the Duchy and county palatine are to ho paid to the Court of the 
Duchy Chamber at Westminster, or to the receiver-general or other 
ministers of the Court, according to the ancient custom (k). 

470. Accounts of the receipts <md disbursements of the Duchy 
are to be annually submitted by the proper officers of the Duchy 
to the Commissioners of the Treasury, in the form and with the 
explanations directed by the latter. 

This annual account is to be presented by the Treasury to both 


(o) The ancient officorB of the Duchy aro tho “ Chancellor, attorney, recoivor- 
geueral, clerk of the court, auditors, eurveyors, messenger, and four loomed of 
the lav assistants and of council with tho court ” (4 Co. Inst. 20G). The officers 
usually appointed at tho prosent day aro the Chancellor (whoso duties aro 
performed by the Vice-Chancellor), Vice-Chancellor, and Attorney-General, 
vho usually hold similar offices relating to the county palatine (see p. 217, ante), 
the receiver-general, auditor, clerk of the council and rogistrar, a solicitor, 
assistant solicitor, and professional legal assistant, the surveyor-general and 
deputy reoeiver-genoral, assistant surveyors, seal keeper, cur si tor, and clerks. 

• (/) Crown Lands Act, 1829 (10 Goo. 4, c. 50), s. 130. By this Act the 
management of the Crown lands generally was handed over to the Commis- 
sioners of Woods, Forests, and Land Revenues (see p. 125, ante). Certain Acts 
relating to Crown lands were repealed by the Act except in so for as they affect 
lands withiu the ordering of the Duchy of Lancaster. 

(a) Chancery of Lancaster Act, 1890 (53 ds 54 Viot. o. 23), s. 7. 

(h) Statute 2 & 3 Phil. & Mar. o. 20, ss. 4, 5. But no lands may be so annexed 
under this Aot whioh form part of the ancient inheritance of the Crown, the 
Principality of Wales, the Duchy of Cornwall, or the Earldom of Chester, or ate 
within the counties of Chester and Flint ; nor may lands be so annexed exceeding 
and amounting in the whole above the yearly value of £2,000 {ibid., s. 8). 
rf ft) Ibid., ss. 6, 7. 

(j) Ibid., ss. 3, 9. Certain lands which had previously been severed from 
the Crown were re-annexod to the Duchy by the Acfcj and made subject to the 
same powers, provisions etc. as the ancient possessions of the Duchy (ibid,, 
ss. 1, 2, 3). 

(fc) Ibid., s. 9. A general power of purchasing lands to be held with the 
possessions of the Duchy has been conferred upon the Chancellor and Council 
by a more recent statute (see p. 234, poet). 
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Part VII.— The Revenues of the Crown. 

Houses of Parliament within one calendar month after the first 
meeting of Parliament subsequent to the 1st of January (Q. 

(4) Sales, Exchanges, and Enfranchisements of Duchy Lands. 

47L The possessions of the Duchy were brought within the 
restrictions upon alienation imposed upon Crown lands generally 
by the Crown Lands Act, 1702 (m), by which all grants, assurances, 
and other dispositions of Crown lands were rendered void unless 
made in accordance with the provisions of the Act (»). The 
Chancellor and Council, however, have been expressly empowered 
to contract and agree with any person, or body politic, corporate, or 
collegiate, for the absolute sale of, and may absolutely sell and dis- 
pose of, any land belonging to the Crown in right of the Duchy, 
which they may deem not convenient to be held with the other 
possessions of the Duchy, and for such consideration as may appear 
sufficient (o). 

Upon payment of the purchase-moneys the land is to be assured 
to the purchaser by the Chancellor and Council under the seal of 
the Duchy, in the name of His Majesty, his heirs or successors. 
The assurance may be in the form provided by statute or any other 
more convenient form, and, if enrolled in the Court of the Duchy 
Chamber of Lancaster within six calendar months of the date 
thereof, is valid and sufficient to pass all the rights and interests of 
the Crown to which it relates (p). 

472. The purchase-moneys for land bo sold by the Chancellor 
and Council are to be paid to the receiver-general of the Duchy, or 
his sufficient deputy or deputies, who must give receipts therefor (<y). 

473. Subject and without prejudice to the rights of any lessee, 
tenant, or occupier, the Chancellor and Council may contract with any 
local sanitary authority for the Bale of, and may absolutely Bell and 
dispose of, the whole or any part of the Duchy lands, or any right, 
interest, or casement in, through, over, or on the same, whioh 
the local sanitary authority may deem it expedient to purchase for 
the purposes of the Public Health Act, 1875 (a). The considera- 
tion is to be such as appears to the Chancellor and Council 
sufficient, and on payment of the purchase-money in the prescribed 
manner (b), the property contracted for may be assured to the local 
sanitary authority by the Chancellor and Council in the name of 
the Sovereign under the Duchy seal (c). The purchase-moneys are 
to be applied as in the case of sales (d). 


tt) l ft 2 Viet. c. 101, s. 2. 

f m) 1 Ann. c. 1, 8. 5 ; stat. 1, c. 7, Ruff. See p. 147, ante. 
in) Seen. 147, ante. 

to) Duchy of Lancaster Lands Act, 1855 (18 & 19 Viet. o. 58), e. 1. 

(p) Ibid . For form of Conveyance, see Hid,, Sohed. X. For the general 
provisions as to enrolment, see p. 238, post. 

(q) Ibid., s. 2. 

(a) Bee title Public Health etc. 

lb] Namely, as required by a 2 of the Duchy of Lancaster Lands Act, 1855 
(18 ft 19 Viet o. 58) ; see supra. 

(e) Public Health Act, 1875 (38 ft 39 Viet o. 55), s. 178. 

(a) See p. 228, post. 
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474. The Chancellor and Council may contract with the 
Secretary of State for War and absolutely Bell and dispose of, for 
such consideration as appears sufficient, any of the Ducny lands or 
rights which the Secretary of State for War considers expedient for 
the purposes of the Defence Acts, 1842 and 1860. The lands or 
rights are to be assured, and the purchase-money paid and applied, 
q,b in the case of sales (e). 

475. Similar powers are conferred upon the Chancellor and 
Council of selling to the Postmaster-General such of the Duchy 
lands as the latter, with the consent of the Treasury, may deem it 
expedient to purchase for the purpose of the PoBt Office ( j ). 

476. Duchy lands, not exceeding in the whole one acre in any 
one parish, may, by deed and writing under the hand and seal 
of the Chancellor, attested by the clerk of the Council, be granted, 
conveyed, or enfranchised to, or in favour of, certain literary and 
scientific institutions, upon such terms and conditions as the 
Chancellor and Council may think fit ( g ). But where the land is 
granted by way of gift, and ceases to be used for the purposes of 
the institution, it is to revert to and become part of the possessions 
of the Duchy, except that where the institution is removed to 
another site, land not originally part of the Duchy possessions may 
be exchanged or sold for the benefit of the institution, and the 
money applied to the erection or establishment of the same upon 
the new site ( h ). 

477. For the purpose of redeeming land tax charged upon the 
lands and revenues within the survey and receipt of the Duchy 
officers, the Chancellor and Council may sell and grant and assure 
under the Duchy seal to any person or body politic or corporate, 
so much of the lands, tenements, tithes, mines, minerals, collieries, 
woods, fens, marshes, waste lands, or other hereditaments within 
the survey and receipt of the Duchy, at the best price or considera- 
tion in money procurable, as will raise a sum sufficient for the 
redemption of the tax. The purchase-money is to be paid to the 
receiver-general of the Duchy, who is to give receipts for the same(t). 

(e) Militia (Lands and Buildings) Act, 1S73 (30 ft 37 Viet. c. 08), s. 7. As to 
the mode of assuranoe, seep. 221, ante ; as to application of purchase-money, 
see p. 226, poet. 

(/) Post Office (Land) Act, 1881 (44 A 45 Viet. c. 20), s. 3 (3); Poet Office 
Act, 1908 (8 Edw. 7, c. 48), s. 40 (£). The assurance is to bo made and the 
purchase-money paid and do&lt with as in the oase of sales under the Duchy 
of Lancaster Lands Act, 1856 (eee as to assurance, p. 221, ante; as to purchase' 
money, p. 228 , post). And see title Post Office. 

(g) Namely, those mentioned in the Literary and Scientific Institutions Act, 
185* (17 & 18 Viot. 112), s. 2. The consideration money (if any) is to he pah} 
fb the receiver-general of the Duchy and applied as under the statute 48 Geo. 3, 
<&73 (see p. 228, poet). The powers conferred upon owners and ratepayers of a 
parish under the literary and Scientific Institutions Act, 1854 (17 ft 18 Viet 
c. 112), may, as to dealing with parish property, spending money, or raising a . 
rate, be exercised, in the oase of a rural -parish, by the pariah meeting (Local 
Government Act, 1894 (56 & 67 Viot. o. 78), s. 52 (1)). And eee title Litbbaey 
ajtc> Sciaimvjo Societies. 

(A) Literary and Scientific Institutions Act, 1854 (17 ft 16 Viet o. 112), a, 4.' 

{*) Land Tax Redemption Act, 1802 (42 Geo. 3, o. 116), a. 139. Certificates 
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478. The Chancellor and Council are empowered to sell and flwti 
grant and assure to any person or body politic or corporate, under Revenue* oi 
the seal of the Duchy, suoh manors and lordships belonging to the Heremi? 
Crown within the survey and receipt of the Duchy as consist of gj*®* 
manorial rights without any lands, or with very small quantities of £**j£jj**? 
land, belonging to them, and where the greater part of the land over m ***** 
which the manorial rights extend is the property of individuals; Sate of 

also manors or lands of which the Crown in right of the Duchy is jjMwiel 
not the sole proprietor, but in which it is entitled to an undivided "* hUet0, 
share jointly with individuals, or which are intermixed with the 
property of individuals or lie remote from other property of the 
Crown ; also ground or buildings appertaining to, or anciently held 
with, any castle or strong building used as a common gaol, or with 
any building used for holding assizes or sessions in any county or 
district, or for the court-house or gaoler’s house, or in which the 
magistrates may claim to have rights from length of use or enjoy- 
ment for the public purposes of the county or district ; also tithes 
within the Duchy issuing out of lands belonging to individuals, and 
mills, fisheries, ferries, tolls, and stalls of markets and fairs ; also 
wastes of the Crown within the Duchy from which usurpation or 
encroachments bavo been made ( k ). 

479. With a view to extinguishing Crown rights over the lands sale of forest 
of individuals, the Chancellor and Council are empowered to contract rights. 

and agree to sell and to sell and convey to the owner or proprietors 
of lands within the survey of the Duchy, for the beet price procur- 
able, any rights of forest, chase, or free warren belonging to the 
Crown in right of the Duchy, and upon such sale the lands are to 
he for ever freed and exonerated therefrom. The purchase-money 
for the rights is to be paid to the receiver- general of the Duchy (Z). 

480. Lands not exceeding five acres in any one grant within the Land for 
Burvey of the Duchy may also be granted, for all the estate and ehapeiS" and 
interest of the Crown therein, for curtilages or for any other con- p 
veniences and accommodations of any churches or chapels where 

the liturgy and rites of the Church of England are used or observed. 

Any person, or body politic or corporate, is to have full capacity to 
take and hold such land, which may be granted by warrant under 
the hands of any three Treasury Commissioners specifying the 

of such salea are to be in the form specified in Sched. G to the Act. As to 
enrolment, see p. 238, post; as to application of the proceeds of sale, see 
p. 228, post. See also title Land Tax. 

Ik) 48 Geo. 3, o. 73, s. 10. 

(/) Statute 1 A 2 Geo. 4, o. 32, s. 12. The purchaser of suoh forest&l or other 
rights is, in lieu and stead of such rights, at all times thereafter to have power to 
depute and appoint a gamekeeper or keepers to preserve and take and kill 
game over the lands to whichthe rights extended provided they are not situate 
within any existing manor. Such gamekeeper is to have the like powers, 
privileges, exemptions, and protections, and is to obtain the like certificate, and 
pe liable to the same game duty, and is to register and eater his appointment 
in like manner, and bo subject to the same rules as gamekeepers of any manors 
car royalties in England enjoy or are subject to by any usage or Act of Parlia- 
ment But not more than one gamekeeper may be appointed With power to 
take or kill game within the aame ttaot or district (ibid., s. 13). 
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Smt. 4. premises so to be vested. The warrant is directed to be enrolled (m) 
Revenues of m the office of the auditor of land revenue for the division or county 
Hereditary where the premises are situate, and also in the office of the Com- 
Natuw missioners of Woods (n). Enrolment must be certified by the 
retained by auditor or Commissioners at the foot and on the back of the warrant 
me crown. un( j er their hands, and the warrant returned to the grantees named, 
who, as from the time of enrolment, are to be deemed in actual 
seisin and possession of the premises specified, and to hold the 
same peaceably and quietly, freed from all claims and demands by 
the Crown or any person claiming under the Crown and from 
all incumbrances whatsoever (o). Grants of Duchy lands for 
sites for churches, chapels, or the residences of ministers, or for 
outbuildings, offices, churchyards, or glebe for the same, may also 
be made under the Gifts for Churches Act, 1811 (p). 


Bale of reuiB. 481 . The Chancellor and Council are empowered to sell and 
grunt and assure, in the name of the Crown under the Duchy seal, 
to the use of the purchasers and their heirs for ever, all fee-farm 
rents, rents- service, rents-seck, qifit rents, chantry rents, guild 
rents, castle guard rents, dry and unimprovable and other rents 
within the survey of the Duchy ( q ) for such consideration in money 
as thoy may juilgo adequate, or be able to procure, not being less 
than — (1) for any rent amounting to 10*. per annum and upwards, 
not less than twenty-four years’ purchase of the not amount of the 
rent after deducting the land tax chargeable thereon; (2) for any 
rent amounting to 5*. and under 10*. per annum, not less than 
twenty-two years’ purchase of the gross amount of the rent; 
(8) for any rent amounting to 1*. and under 5*. per annum, 
not less than twenty years’ purchase of tho gross amount of the 
rent (r). 


Enfranchise* 
monfc of 
oopyholds. 


482 . Tho Chancellor and Council may contract with any person 
holding any lands or hereditaments by copy of court roll, or of the 
nature of copyhold or customary tenure, or for which any fino is 


(m) More general provisions aro unide for enrolment by a later Act, which, 
it seems, supersedes these provisions (see p. 238, jmt). 

(n) In tho Act, Surveyor-General of Land Bevenuo. This olRoo has been 
abolished and the duties handed over to tho Commissioners of Woods (soe 

р. 122, ante). 

(o) Statute 52 Geo. 3, c. 161, b. 27, repealed excopfc as to tho Duchy of 
Lancaster by the Crown Lands Aot‘, 1829 (10 Goo. 4, a 50), s. 1. 

Ip) 01 Geo. 3, o. 1 1 5, s. 1 . For the provisions of the Act, see p. 1 92, ante. 

(q) This is by the jgint effoct of the statutes 18 Geo. 3, c. 45, and 27 Geo. 3, 

с. 34, s. 2. These rents wore vested in trustees for sale under the statutes 
22 Car. 2, c. 6, and 22 & 23 Car. 2, c. 24; but the latter Acts were 
repealed by the statute 18 Geo. 3, o. 40, and the rents declared to be in the actual 
seisin of the King as if they hud not been passed (see Public General Acte, 
19 Goo. 3, YoL II., p. 974). The sale of fee-farm and other rents vested in 
trustees for the Crown was expressly excepted from the restriction on sales of 
Crown lands imposed by the Crown Lands Act, 1702 (1 Ann. o. 1 ; stat. 1, 
c. 7, Buff,), by s. 8 of that Act, and the latter Act was repealed altogether, 
so fur as it is related to. the above foe-farm rents remaining unsold, by the 
statute 19 Geo. 3, c. 45. Bee also note (/), p. 147, ante. 

J r) Statute 27 Geo. 3, c. 34, s. 2. As to the application of the proceeds' of 
see p. 228, post. 
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payable to the Crown on descent or alienation, and being within 
and parcel of any of the honours, manors, or lordships of the 
Duchy, for the enfranchisement of the same, and for discharging 
all present and future owners and tenants and their heirs from the 
payment of all customary fines, fines of ingress and other fines, 
heriots, reliefs, quit rents, and other dues and payments to whioh, 
by the respective customs of such honours, manors, or lordships, 
they would now or hereafter be subject or liable. 

The consideration in money and the terms and conditions as to 
enfranchisement are to be such as may bo agreed upon ; and the 
lands and hereditaments are to be assured by the Chancellor and 
Council in the name of the Crown under the seal of the Duchy, to 
be holden as of the honour or manor of which they are parcel, in 
free and common socage, freed and discharged from all fines, heriots, 
reliefs, quit rents, and other customary dues and payments, suitB, 
and services whatever. 

The assurance must be in the form prescribed, or as nearly 
thereto as may be (s). • 


Swjt. I. 
Revenues of 
Hereditary 
Nature 
retained by 
the Crown. 


483. Such grunts are to be valid and effectual in law (a), and Saving foi 
enrolment in the Court of the Ducliy Chamber is to bo of the sarno lea8CS - 
forco and validity as enrolment in the Ceutral Office of the Supremo 
Court ( b ). Where, however, any leaso of any of the rents, .fines, 
heriots, reliefs, customary dues or payments is subsisting ( c ), the 
assurance, so far as it relates to any of the hereditaments comprised 
in the lease, is to take effect only upon the determination of the 
lease, abatement being made in the purchase-money in respect of 
the same as may be agreed on ; and the persons entitled to the 
benefit of the lease are to havo all their lawful remedies for 
recovering payments under the lease as if no such enfranchisement 
had been made (d). 


484. Tenants for life of copyhold lands and estates within the power# of 
Duchy may exercise the above powers of enfranchisement or tenant# foi 
discharge, or purchase timber upon the lands so held. After fe * 
enfranchisement or discharge, the tenant for life may charge the 
copyhold lands and estates with the payment of the money paid, 
and, for securing the repayment of the money with interest, may by 
deed or writing under his hand and seal, duly executed and attested 
by two or more credible witnesses, grant, mortgage, lease or demise 
or otherwise subject the lands and estates so charged for any term 
or number of years to any person who may advance the same. 


(#) Statute 19 Geo. 3, c. 43 (Public General Acts, 10 Goo. 3, Vol. II., pp. 076, 
* 077). The provisions of the Grown Lands Act, 1702 (1 Ann. 0 . 1; stat. 1, 
a 7, Ruff.), restricting the alienation of Grown lands generally are repealed 
so far as they relate to diapositiouB under these powers ( ibid , ; ana see note (/), 
p. 147, ante). 

(a) Ibid. (Public General Acts, ID Geo. 3, VoL II., p. 078). 
h) Courts at Westminster in the Act, now the Central Office, under B. S. 0., 
Ora. 61, r. 0 ; but see the general provisions for enrolment, p. 238, port, 

(e) The Act refers only to leases which “ have ” been granted and 14 are 
now " subsisting. But, probably, the intention was to embrace future leases. 
(d) Statute 10 Geo. 3, c. 43. 
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These assurances must be made subject to a proviso or condition to 
cease and be void, or with an express trust to be surrendered, when 
the money secured with interest is fully paid and satisfied, and 
with a covenant that the tenants for life will pay and keep down 
the interest of the money secured during their respective lives, so 
that no person afterwards coming into possession shall be liable to 
pay any further arrears of interest than for one year preceding the 
time when his title accrues and commences. Every such mortgage, 
grant, lease, or demise is to be valid and effectual in law notwith- 
standing any settlement, will, trust, use, remainder, or any other 
incumbranco affecting the land or any part of the same then in 
being or capablo of taking effect. But premises enfranchised and 
discharged under the above provisions are to remain and be Bubjeet 
and liable to all entails, wills, settlements, mortgages, leases, judg- 
ments, uses, trusts, limitations, remainders, reversions, and all other 
incumbrances as at the time of enfranchisement or discharge (e). 

Enfranchisements under the seal of the Duchy for a consideration 
not exceeding JC10 are free from stamp duty (/), but must be sued 
forth and enrolled at the expense of the grantees according to the 
scale of fees prescribed ( g ). 

485. In the case of failure to agree as to the amount of 
consideration money to be paid by the tenant upon an enfranchise- 
ment, provision is made enabling the matter to be referred by 
agreement to the Board of Agriculture and Fisheries to appoint a 
surveyor to determine the amount ( h ). 

486. The Chancellor and Council, when it appears to be for the 
advantage of the land revenues of the Duchy, may exchange any 
parcel or parcels of land of the Duchy or county palatine for any 
other parcel or parcels of equal or nearly equal value belonging to 
any other person, or body politic or corporate, if the latter consent 
thereto. Upon an exchange the surveyor-general of the Duchy 
may cause the value of the parcels to be given and taken in 
exchange to be ascertained by some able and practical surveyor, 
who must annex to his survey, estimate, or valuation, when com- 
pleted, an oath (or affirmation or declaration in lieu of an oath (t) ) 
taken and subscribed by him before any justice of the peace or 
magistrate of the United Kingdom (A) in the form provided (Q. 
The oath, affirmation, or declaration so taken and subscribed, with 
the survey and estimate, are to bo died in the office of the clerk of 


(e) Statute 19 Geo. 3, e. 45 (Public Genoral Acts, 19 Geo. 3, Vol. II., pp. 979— 

(/,) Ibid. (Public General Acts, 19 Geo. 3, Yol. II., p. 981). Above that sum 
they are to bo liable to the ordinary stomp duties upon deeds of conveyance of 

(y) Ibid. For the scale of foes, see Publio General Acts, 19 Geo. 3, Yol. II., 
pp. 982, 983. 

(A) Copyhold Act, 1894 (57 & 59 Yict c., 46), s. 68. For the terms of thiB 
provision.see p. 195, ante* As to the application of this Act to Ducky lands, see 
a. 98, and title Oopyitolds. 

f See pp. 25 H «eg. f anU. 

Who are expressly authorised to administer it 
Statute 48 Geo. 3, o. 73, g. 28 
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the Council of the Duchy, and the surveyor-general of the Duchy 
must report to the Chancellor and Council the grounds of his Revenue* of 
recommendation of the proposed exchange, together with the above HeredjtMf 
valuation of the parcels. If the Chancellor and Council approve of ****** 
the exchange, and the party with whom it is to be made assents, Sh&mwil 
they are to authorise the proper officers of the Duchy to carry it u * OWB ‘ 
into effect, subject to any terms and conditions they may think fit. 

To complete the exchange, the Chanoellor and Council ore empowered 
to convey the lands to the party making the exchange under the 
Beal or seals of the Duchy or county palatine, and such party is at 
the Bame time to convey to the Chancellor and Council in trust for 
the Crown in right of the Duchy or county palatine the parcel of 
land agreed upon. From and immediately after the completion of 
the exchange the parcels of land conveyed by the Chancellor and 
Council are to vest in the person or body to whom they are 
conveyed as fully and effectually, and for the same estate or interest, 
as the land given in exchange did prior to the exchange ; and the 
parcels conveyed to the Crown in exchange are to vest in the Crown 
m right of the Duchy and county palatine, as fully and effectually, 
and be subject to tne same application, as the lands granted in 
exchange prior to the exchange (in). 

Upon such an exchange the Chancellor and Council may direct 
the payment or acceptance of any sum agreed upon for equalising 
the exchange, and money so paid by the Crown is to be paid out 
of the revenues of the Duchy ; any money paid to the Crown is 
to be invested in Consolidated Bank Annuities in the manner 
generally applicable to proceeds of sale ( n ). 

487. In order to encourage the raising and planting of trees for Afforestation, 
timber, the Chancellor and Council are empowered to grant, sell, 

and release, under the Duchy seal, to the owners of lands held of 
the Duchy in fee-farm, all timber and other trees then growing or 
thereafter to grow upon the lands, and which are excepted and 
reserved to the Crown by the fee-farm grants under which the 
land is held. The consideration is to be such as may be agreed 
upon (o). 

488. With regard to leases under the Duchy seal for terms *of Timber on 
life or years, in which timber and other trees are reserved to the Jeased 
Crown, the Chancellor and Council are empowered, by order made 

in court of revenue of the Duchy, to direct and authorise the sur- 
veyors of the woods for the south and north parts of the Duchy to 
treat with and enter into any contract or agreement with the lessees, 
for securing to the latter and their representatives such a fair and 
reasonable allowance or proportion of all moneys arising by the sale 
of timber or other trees within the lands demised, at any time during 


(m) Statute 48 Geo. 3, o. 73, s. 28, explained by the statute 32 Geo. 3, o. 161, 
i. 2. The conveyances by at*d to the Crown may bo in the forms prescribed by 
e. 30 of the former Act, or as near thereto as may be. 

' , («) Statute 48 Geo. 3, o. 73, s. 20. As to the application of proceeds of sale, bob 


Statute 19 Geo. 3, c. id (Public General Acts, 19 Geo# 3, Vol. XT., pp. 984, 
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sect. 4. the existence of the lease, as may be agreed upon between the sut- 
Revenues of veyors and the lessees ; also for allowing to the lessees at the expire- 
Hereditary tion of their leases a like fair and reasonable allowance and pro- 
Nafcuw portion in money for ail timber and other trees which may be left 
retamed by Ending and growing upon their respective farms. After con- 
toe crown, j^rmation by order of the Chancellor and Council, such agreements 
are to be valid and effectual (p). 


Payment of 

purchase- 

money. 


Application 
of purchase- 
money. 


Redemption 
of land tax. 


(5) Application of Proceed* of Sale, 

489. The purchase-money arising from the exercise of the 
various powers of sale and enfranchisement is to be paid into the 
hands of iho receiver-general of the Duchy, whose receipt and 
acquittance is a full discharge, and purchasers are not liable to see 
to the application of the same ( q ). 

490. The purchase-money as paid in and received is to be laid 
out by order of the Chancellor and Council in the purchase of 
Consolidated Bank Annuities or public funds transferable at the 
Bank of England in the name of the Duchy of Lancaster, and in 
that name the Governor and Company of the Bank are authorised 
and required to permit transfers of the funds, stock, or annuities, 
which are to be accepted by the receiver-general of the Duchy. 

Annuities, funds, or stock so purchased arc to remain in the 
name of tho Duchy and not to be transferable without par- 
liamentary' authority. But the interest of the same is to be paid 
by the Bank to the receiver-general of the Duchy (whose receipt 
is a sufficient discharge) as parcel of the revenues of the Duchy, 
and he is chargeable and accountable to the Sovereign therefor, 
subject to charges, incumbrances, and outgoings (taxos only 
excepted) (r). 

491. The receivor-general of the Duchy, with the consent of the 
Chancellor, may contract and agreo with the Land Tax Redemption 
Commissioners (now the Treasury («)) for the redemption of the 
land tax charged upon any of the lands, rents, or other revenues 
within the survey and receipt of tho Chancellor and Council of 


( p ) Statute 10 Geo. 0, c. 45 (Publio General Acts, 10 Geo. 3, Vol. II., pp. 985, 
980). 

(//) I bid. (Fnblic General Acts, Yol. II., p. 983). 

(r) Ibid . Tho provision for payment and application of the various moneys 
arising from sales and enfrancuisehionts takes offoct by reference to the Land 
Tax Perpetuation Act, 1798*(39 Goo. 3, o. 60), and the Land Tax Redemption 
Act, 1802 (42 Geo. 3^0. 116), s. 139, which refer to the Btatute 19 Geo. 3, e. 45, 
The various authorities for application m this manner axe : — Duchy of Lancaster 
Lands Act, 1855 (18 ft 19 Yict. o. 58), s. 2 (os to sales thereunder); statute 48 Geo. 3, 
e. 78, s. 12 (as to sales under that Act, except manorial rights and enfranchise- 
ments); and Statutes 38 Goo. 3, e. 60; 42 Geo. 3, o. 116 ; 1 ft 2 Geo. 4, e. 5 2, 
s. 12 (as to sales of forest rights etc. ; see as to these p. 223, ante) ; 19 Geo. 3, 

o. 45 (as to enfranchisements und sales of fee-farm and other rents) ; Land Tax 
Redemption Act, 1802 (42 Geo. 3, c. 116), s. 139 (as to sales under that Aet) ; 
statute 48 Geo. 3, c. 73 s. 10 (as to sales of manorial and other rights; see 

p. 223, ante). No special provision appears to be made for the application of 
moneys arising from grants for churches under the statute 52 Geo. 3, 0 - 161, 
which ore apparently intended to be free of consideration. 

(*) Land Tax Redemption Act, 1838 (1 ft 2 Yict. c. 58), s. 1. 



Part VII. — The Revenues op KW Crown. 


229 


the Duchy, and proceed to the completion of the contract in the 
like manner in all respects as in the case of the redemption of any 
land tax, and subject (except where otherwise provided) to sneh 
benefit of preference as is given to any bodies politic or corporate 
by the Land Tax Redemption Act, 1802 (a). 

Upon redemption the land is to bo freed from the laud tax, 
and the amount of the same during the- continuance of any 
lease or demise in being prior to the redemption of the tax is to 
be considered as rent due to the Crown and recoverable as Buch 
against the lessee, or by the latter against his under-lessee, and 
collected by the person and subject to the rules directed by the 
Chancellor and Council ( b ). 

492. The Chancellor and Council are empowered by order made 
in the court of revenue of the Duchy to direct any of the Consolidated 
Bank Annuities standing in the books at the Bank of England in 
the name or to the account of tho Duchy to be disposed of, and 
the moneys arising therefrom to be applied in or towurds payment 
of any expenses incurred in *the division, inclosure, drainage, 
embankment, or other improvement of any messuages, lands, or 
tenements belonging to the Crown in right of the Duchy, and which 
are certified by the surveyor-general of the Duchy upon oath, to be 
filed in the Duchy office, to be proper, necessary, advantageous, and 
beneficial (c). 

Upon requisition made to them by order of tho Chancellor and 
Council and also under the hand of the Attorney- General of the 
Duchy, the Governor and Company of the Bank of England are 
required to permit the person named and empowered by the order 
to make any sale or transfer of such Bank annuities ; and the sale 
or transfer being made by the person so authorised by signature of 
his own proper name for and on behalf of the Crown in right of 
the Duchy is to be valid, legal, and effectual for the sale or transfer 
of the annuities (fl). 

493. In addition to tho above powers which are generally 
applicable to the purchase-moneys received upon sales of Duchy 
lands, special powers are conferred upon the Chancellor and Council 


(a) 42 Goo. 3, c. 110, p. 131. by Hie same section in vestment of the pur- 
chase-moneys is directed in the manner provided by the statute 10 Geo. 3, c.45, 
as to whioh see tho text, eujva. but this provision is now, it seems, partly 
obsolete, since payment for redemption may now be mado by any owner by 
payment to the Commissioners of Inland Revenue of n capital Bum, equal to 
thirty times the sum assessed for land tax, under the finance Act, 1806 (50 & 60 
Viet. o. 28), e. 32. Under the Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), 
payment was directed to be mude by transfer of stock to the National Debt 
Commissioners. See also title Land Tax. 

(b) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 110), s. 141. 

(c) Statute 67 Geo. 3, c. 07, a. 26. 

(d) Ibid . The Act is declared to he a full and complete indemnity and 
discharge to the Governor and Company of the Bank, their officers aqd servants, 
for all things done or permitted m virtuo or obedience to the order of the 
Chancellor and Council ; and the somo is not to bo questioned or impeached in 
any court of law or equity, or be in any manner to their prejudice, loss, or 
detriment (ibid., e. 26). 
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smct. 4. ae to moneys arising from sales authorised by the Duchy of Laa- 
Revenues of caster Lands Act, 1855 (e), of laying out the same, either without 
Hereditary any previous investment or after such, and either alone or together 
JJjtore with any money or funds belonging to the Duchy, in. the improve- 

retamed by ynents authorised as above (/), or in the purchase of lands under 
the Crown. that Ac t(y). 

As to the sale of fee-farm and other rents, and the enfran- 
chisement and discharge of copyholds (h), special provision is also 
made enabling the moneys arising therefrom (i) to be applied in pay- 
ment and discharge of any sums which were at the date when the Act 
was passed charged upon any lands or tenements of the Duchy by 
reason of any inclosure or division made by authority of Parliament ; 
and of all charges which might thereafter be incurred by order 
of the Chancellor and Council in the division, inclosure, drainage, 
or other improvement of any allotment set out and assigned to the 
Crown by the authority of Parliament (/ e ) ; also for erecting suitable 
habitations and other convenient buildings for the tenants of the 
allotments as the Chancellor and Council think fit (/). 

Until the whole of the above charges and expenses have been 
paid in the manner authorised, applications of the purchase-money 
may be made without prior investment in Consolidated Bank 
Annuities or other public funds (m). But when the charges and 
expenses have been satisfied, the residue of the purchase-money, 
and all futuro moneys arising from the exorcise of the powers, are 
to be invested, and the interest and dividends disposed of, under the 
general provisions stated above (n). 


e 


’e) 18 & 19 Viet. u. 5S, s. 1 ; and hco p. 221, nntu 
f) Under the statute 57 Geo. 3, c. 97 ; sco p. 229, ante. 
i) 18 & 19 Viet. c. 5S, s. 2. As to the powor of purchasing lands, see p. 234, 
post. With regard to money invosted in Hank annuities under the Duchy of 
Lancaster Lands Act, 1855 (18 & 19 Viet. c. 58), tho Chancellor and Council are 
to have the like powors as nro conferred by tho 37 Geo. 3, c. 97, as lo which, 
Boe p. 229, ante (ibid.). 

(A) As to the ealo of rents, see p. 224, ante; as to enfranchisements, see 
ibid. 

(•) Tho preamble to tho Act recites that at the dale when the Act was passed 
moneys arising from sales and enfranchisements had been laid out in the pur- 
chase of £4,859 12«. 3d. consolidated annuities, and the Act authorises the 
application of that sum in the manner stated, in addition to future moneys to 
arise. 


(A) The recitals to the section state that by means of mdosuies and divisions 
of severed common fields and wtuste lands, being parcel of the liberties and 
franchises of the Duchy, made under the authority of divers Acts, several sums 
had beon and remained charged on lands of the Crown within such liberties 
and franchises; also that certain other waste lands within the liberties and 
franchises of the Duchy had, by authority of Parliament, lately been set out and 
awarded to the Orownr and that considerable expense would be neoessarily 
inourred in inclosing, draining, fenoing, building upon, and improving toe 


same. 

(Z) Statute 27 Geo. 3, o. 34, s. 4. The usual words follow requiring the Bank 
to permit the person empowered by the order of the Chancellor and Council to 
make the necessary transfer of stock standing in the name of the Dubby at the 
Bank. 

(m) See p» 228, ante, 

‘V (*) Statute 27 Geo, 8, o. 34, s. 5. The provisions as to investments are 
those contained in the statute 19 Geo* % o. 45, as to which see p. 228,. oafs. 
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(6) Leases 0 / Duchy Land i* 

494. Leases of Duchy lands and hereditaments may be granted 
for a term or estate not exceeding thirty-one years or three lives, or 
for some term of years determinable upon one, two, or three lives, 
provided they are made to commence from the date when they are 
made; or if the lease or grant is to take effect in reversion or 
expectancy, then so that the term, together with any estates of the 
same premises in possession, does not exceed thirty-one years in the 
whole ( 0 ). 

In the above leases the tenant must be made punishable for 
waste, and the rent reserved must either be the ancient or 
most usual rent, or more, or such as has been reserved for the 
greater part of twenty years before the granting of the lease. 
Where no such rent has been reserved or payable, a reasonable 
rent must be reserved of not less than the third part of the clear 
yearly value. In all cases the rent must be made payable to the 
Crown during the whole term (p). 

1 

495. Leases for ninety-nine years or three lives may be granted 
in the following cases : — (1) Building leases etc. Whero land is lit 
and proper for the erection of houses or other buildings, or for 
the necessary yards, gardens, curtilages, and other appurtenances 
to bo used and enjoyed therewith, and is by the order 'of the 
Chancellor and Council directed to be reserved or set apurt and 
appropriated to that use ; (2) or where the lessees or grantees agree 
and covenant to erect buildings thereon of greater yearly value than 
the land to be leased or granted ; (3) or where the greatest part 
of the yearly value of any tenements or hereditaments at the time 
of making the lease or grant consists of any building or buildings 
thereon (q). 

Such lands may be granted for any estate not exceeding ninety- 
nine years or three lives computed from the date when the lease or 
grant is made to any person, or body politic or corporate, under the 
seal or seals of the Duchy and county palatine ; or, if it be made to 
take effect in reversion or expectancy, then so that the term and 
estate granted, together with the term or ostato in possession of the 
same land, does not exceed similar periods computed from the date 
when the grant or lease is made ( r ). 

496. In the above leases for ninety-nine years or three lives the 
following rents must be reserved : — 

(1) Where there is any substantial building upon the land, or(«) 
the buildings thereupon do not require or aro not intended and 
agreed to be rebuilt, an annual rent of not less than two- thirds of 


Wider powers of application are exercisable with rogard to moneys arising 
under we Duchy of Lancaster Lands Act, 1856 (18 & 19 Viet 0 . 68) (see the 

( 0 ) < imm Lands Act, 1702 (1 Ann. e. 1 ; stat. 1, c. 7, Buff.), s. 6. 

\p) Hid. 

Cfl Statute 62 Geo. 3, 0 . 161, s. 1. 

r) ibid. 

9 ) The meaning of “ or" here does not seem dear 2 * j and” would appear to 
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Scot. 4. such annual sum, as may be considered by the Chancellor and Council 

Revenues of reasonable, must be reserved for the term and estate intended to be 
Hereditary granted, there being also paid a fine or fines to the amount of the 
Nature remaining part of the annual sum, subject to a discount not to be 
♦tufrSiwn computed to a higher rate than the highest legal interest at the 
tne crowi . t j me w hen the grant or lease is made (f). 

(2) Where there is no substantial building upon the land, or 
where the buildings thereupon require or are intended and agreed 
to be forthwith rebuilt, or other new buildings are to be erected, the 
annual rent reserved is to be such as the Chancellor and Council 
deem reasonable, without taking any fine, and so that the lease or 
grant contains a covenant or condition by the lessee or grantee for 
the erection of proper and substantial houses or other buildingB 
within a reasonable time to be limited for that purpose, and any other 
covenants for repair and doing other acts which the Chancellor and 
Council think reasonable (a). The rent in thiB case must be 
reserved free and clear of all manner of taxes and assessments 
whatsoever during the whole of the *term granted, except such rent 
as the Chancellor and Council may allow during part of the term, 
not exceeding three years in any case ( b ). 

Every such grantee or lessee must duly sign, seal, and deliver 
a counterpart of the grant or lease (c). 

Leases for 497. Where the greatest part of the yearly value of any here- 
tifty years. ditamenta at the time when the lease is granted consists of buildings 

which require to be repaired or rebuilt, to encourage the reparation 
or rebuilding of the same leases may be granted to any person for 
any term or estate not exceeding fifty years or three lives. 

The leases must be made to take effect from the date when they 
are made, or if in reversion or expectancy, then so that the term 
together with any estates of the same ‘•premises in possession does 
not exceed fifty yoars or three lives. 

Tenants must be mado pun^hable for waste, and the rent reserved 
must be the samo as in the caso of leases for tliirty-one years or 
three lives (d). 

Lease of .498. Where any new edifice or building is erected or agreed to 
adjacent be erected on land belonging to the Crown within the survey of 
the Duchy, or held under any lease from the Crown, for lb*; enlarge- 
ment of, and to be united to and occupied with, any other house or 
building held under any other lease from the Crown, a new lease 
may be granted, for any term not exceeding ninety-nine years, of the 
ground upon wliidh the building is or is agreed to bo erected, and 
also of all or atiy part of any other hereditaments contained in the 
lease, provided the greater part of the yearly value of the heredita- 
ments so granted consists of the buildings upon the same, or of 

(0 62 Geo. 3, c. 161, b. 1 

a) Ibid. 

b) Ibid . 

i e) Ibid. This provision applies, it seems, to leases both under (1) and 
under (2). 

(d) Grown Lands Aot, 1702 (1 Ann. o. 1 ; stat. 1, o. 7, Ruff.), s. 6. 
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ground set apart and appropriated for building, or for necessary sect. 4. 
gardens, yards, curtilages, or other appurtenances ( e ). Revenues of 

Hereditaiy 

499. Land deemed by the Chancellor and Council fit and proper Nature 
for gardens, yards, curtilages, and other appurtenances to bo used refcsinedby 
and enjoyed with any house or building erected or to be erected the Crown, 
upon ground belonging to the Crown or to any other proprietor Garden* etc. 
may Ira demised or granted under the seal of the Duchy and county 

palatine to any person or body politic or corporate for any term 
or estate not exceeding ninety-nine years, computed from the date or 
making of the same ; or, if it be made to take effect in reversion or 
expectancy, then so that the term granted together with the term or 
estate in possession of the same land does not exceed ninety-nine 
years from the date or making of the same (/). No suoh land, 
however, to be used witli any house or building held under lease 
from the Crown, may bo granted or demised for any term exceeding 
in duration the term for which the house or building is held (g ). 

These leases for yards, gardens etc. may be renewed at any 
time during the continuance of the lease, subject to similar pro- 
visions and conditions to those in the original lease (/t); or if 
renewed at the same time as the leasos of the house or building held 
under lease from the Crown to which they are attached are renewed, 
then for the same term and under the like conditions as*in the 
lease of the house or building (i). 

In all such cases where renewals may bo made, a now lease or 
grant may be made, upon surrender of the original lease, upon the 
same terms and conditions as in the case of an ordinary renewal. 

Cut the charges and expenses of any new lease so made upon 
surrender of a subsisting lease are to be paid by the lessee (/c). 

500. The above power jof leasing for yards, gardens, curtilages, Extension of 
or appurtenances has been extended to land proper to be let, power, 
used, or appropriated to any purppse calculated to afford con- 
venience or accommodation to the occupiers or inhabitants of 

any house erected upon land belonging to the Crown or any other 
proprietor, and leases of such lands may be made for any term or 
estate not exceeding ninety-nine years, to be computed from fc^o 
date or making of the same, with any powers, privileges, and 
authorities which may be thought fit and requisite for promoting 
the object and intent of the grant, and at such annual rent, without 
the taking of any fine, as the Chancellor and Council think fit (/). 

(e) Statute 48 Geo. 3, c. 73, *. 20. 

(/) Ibid., b. 1. 

(a) Ibid., s. 2. 

(A) Ibid as. 4, 5. Where the lobseo has demised or agreed to demise the 
land for building improvements, or has entered into any covenant or engagement 
in consequenoe of which he would, by reason of the improvements to be made, 
be bound to pay upon renewal more than he would be entitled to receive from 
the under-lessee, a just abatement in the rent and fine to be reserved on such 
renewal may be made (ibid., s. 4 ; statute 34 Geo. 3, c. 75, s. 6). 

§ Statute 48 Geo. 3, c. 73, s. 4. 

Ibid., as. 7, 8. 

Statute 52 Geo. 3, c. 161, 8. 1. It does not seem clear whether the other 
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501. Certain leases of Duchy lands may be granted under the 
Mililiiry Lands Act, 1892 (m). 

502. Leases of Duchy lands for the purposes of small holdings 
or allotments may be granted by the Chancellor and Council of the 
Duchy to a council (n) by deed under the seal of the Duchy in the 
name of His Majesty, his heirs and successors, for a term not exceed- 
ing thirty-fivo years, either with or without such right of renewal as 
is conferred in the case of land hired compulsorily for those 
purposoa (o). 

(7) Agreements with Mortgagees and Lessees. 

503. Agreements may be made by order of the Chancellor and 
Council with mortgagees of Duchy lands who have become such 
under statutory authority, or with Crown lessees of the lands so 
mortgaged, or with the husbands, guardians, trustees, or com- 
mittees of any such mortgagees or lessees, being women under 
coverture or any other disability* for the discharge of any 
mortgage, and for charging the Duchy lands and the lessees of 
the same with the payment of interest of moneys advanced by 
order of the Chancellor and Council in pursuance of any such 
agreement ; and such agreements are to be valid and effectual not- 
withstanding any disability of the parties thereto (p). 

The interest, or money in respect of interest, payable to the Crown 
by any of its lessees under these agreements in respect of money 
paid by the direction of the Chancellor and Council in pursuance of 
the above authority is to be deemed as or in the nature of rent 
payable to the Crown, and issuing out of the lands and heredita- 
ments held and enjoyed by the parties to the agreement and their 
representatives by virtue of any such subsisting lease. 

Upon non-payment of the interest, or money in respect of 
interest, accord iug to the tenor and effect of the agreement, the 
same may be distrained for and become chargeable in all respects 
as if it were rent due from the lessees and reserved by the 
subsisting lease (q). 

(8) Purchases. 

' 504. The Chancellor and Council may contract and agree with 
any person, or body politic, corporate, or collegiate, for the purchase 


provisions os to leases for gardens, yards etc., under the statute 48 Goo. 3, 
o. 73, extend to this section, but, probably, the intention is that they should. 

(m) 65 it; 56 Viet c. 43, s. 10 (I). As to theso provisions, soo p. 201, 
ante . 

(«) “ Council” under, the Act may bo eithor the county, borough, district, or 
parish council, according to the provisions of the Act which apply. 

(o) Small Holdings and Allotments Act, 1808 (8 Edw. 7, c. 36), s. 40 (1), (2). 
This provision is subject to any consent or conditions which may be required 
(if any) (itnd., s. 40 (1)). As to the renewal of leases of Iona hired com- 
pulsorily for not less than fourteen or more than thirty-fivo years, see ibid., 
s, 44. As to the application of the Act to Crown lands generally, see p. 191, 
ante. As to small holdings and allotments generally, see titles Allotments, 
VoL I., p. 331 ; Small moldings. 
ip) Statute 27 Geo. 3, c. 34, s. 6. 

(9) Ibid., s. 7. 
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of, and may actually purchase, any land they may deem convenient t 

to be held with the possessions of tho Duchy (r). Revenues of 

Land so purchased is to be conveyed to the use of His Majesty, Heredttaiy 
his heirs or successors, in right of the Duchy of Lancaster, either 
in the form provided or in any more convenient form, and is to veBt yff BjS wa 
in the Sovereign, his heirs and successors, in the same right, and urowu ‘ 
as fully and effectually, and be held with the like incidents, as other 
land belonging to the Duchy ( 0 ). 

505. With those provisions those of the Lands Clauses Con- 
solidation Act, 1845 ( t ), are incorporated, hut no land is to be 
purchased by the Chancellor and Council otherwise than by 
agreement ( 11 ). 

(0) Application of err lain General Acte (a). 

506. The Agricultural Holdings Act, 1908 (/>), applies to lands Agricultural 

belonging to tho Crown in right of the Duchy of Lancaster, and !gi ,lng8 Ant ' 
with respect to nuy such land the Chancellor of the Duchy is to 1 * 

represent tho Crown and to be deemed the landlord for the 
purposes of the Aet(r). 

The amount of any compensation payable by the Chancellor of 
the Duchy in respect of improvements comprised in Part I. or 
Part II. of the First Schedule to the Act ( d ) is to be raised njid paid 
as an expense incurred in improvement of land belonging to the 
Crown in right of the Duchy under the Act relating thereto (e). 

This provision also applies to improvements comprised in the 
Third Schedule to the Act in the case of holdings in respect of 
which it is agreed in writing on or after the 1st January, 189G, 
that the holding shall be let or treated as a market garden (/). 

(r) Ducliy of Lancaster Lands Act, 1835 (18 & 19 Viot. c. 58), s. 3. Poworof 
annexing laiul to tho Duchy by letters patent is conferred by uu earlier Act; see 
p. 220, ante. 

(«) Duchy of Lancaster Lands Act, 1835 (18 & 19 Viet. c. 58), s. 3. For Iho 
statutory form of conveyance, boo ibid . , Sched. Y. 

(«) 8 & V Viet. c. 18. Presumably the later Acts arc also included, us they 
form part of a singlo code and are road together us suoh ; see H. v. London 
Corporation (1867), L. It. 2 Q. B. 292. See title Compulsory Purchase of 
Land and Compensation, Vol. VI., p. 1. 

(u) Duchy of Lancaster Lands Act, 1855 (18 & 19 Viet. c. 58), s. 3. 

(a) In addition to the Acts mentioned in the text, there are numerous other 
Acts containing provisions for their application to Duchy lands, e.g., the 
Inclosure Act, 1845 (6 & 9 Viet. c. 113), s. 17 (see titles Commons, Vol. IV., 
p. 554; Copyholds; Highways, Streets, and Bridges; Open Spaces 
and Recreation Grounds) ; the Laud Registry Act, 1862 (25 & 26 Viet. c. 53), 
s. 114 ; the Land Transfer Act, 1875 (38 & 39 Viet. c. 87), s. 65, as amended by 
the Laud Transfer Act, 1897 (60 & 61 Viet. o. 55), s. 18, Schedule (see titles Real 
Property and Chattels Real; Sale of Land); the Tithe Act, 1836 (6 & 7 
Will. 4, c. 71), s, 13 (see p. 180, ante) ; the Small Holdings and Allotments Act, 

1908 (8 Edw. 7, o. 36), s. 40 (2) (see titlos Allotments, vol. I., p. 345 ; Small 
Holdings). 

b) 8 Edw. 7, c. 28. 

c) Ibid. t b. 38 (1), (2). 

(A As to these improvements, see p. 191 , ante. * 

• (a) Agricultural Holdings Act, 1908 (8 Edw. 7, o. 28), s. 38 (3). The statute 
07 Geo. 3, c. 97, s. 25, is the Act referred to, for the provisions of which see 
p. 229, ante. 

(/) Agricultural Holdings Act, 1908 (8 Edw. 7, o. 28), s. 42 (1), (i.), (b). 
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The amount of any compensation payable by the Chancellor of 
the Duchy in respect of improvements comprised in Part III. of 
the First Schedule (g) to the Agricultural Holdings Act, 1908, is to 
bo paid out of the annual revenues of the Duchy [It). 

507. Nothing contained in the Improvement of Land Act, 1864, 
is to authorise any person to purchase, take, use, or interfere with 
any lands, soil, or water, or any right in respect of the same 
belonging to the Crown in right of the Duchy of Lancaster, without 
the previous consent in writing of the Chancellor of the Duchy 
(which consent the said Chancellor is authorised to give) ; and 
nothing in the Act is to lake away, lessen, prejudice, or alter any 
of the rights, privileges, powers, or authorities vested in or enjoyed 
by the Crown in right of the Duchy (i). 

608. Certain provisions of the Copyhold Act, 1894, are expressly 
extended to manors and lands vested in the Crown in right of the 
Duchy of Lancaster ( k ) ; except, however, where expressly provided, 
the Act does not apply thereto (l). * 

509. The Intestates Estatos Act, 1884, extends to the Duchy of 
Lancaster, with the addition that the Chancellor, the Attorney- 
General and the solicitor of tho Duchy respectively are to be sub- 
stituted for the Treasury, the Attorney-General, and the Treasury 
Solicitor respectively, and that the proceeds of any sale are to bo 
applicable and doalt with to all intents and purposes as they would 
or might have been applied or dealt with if tho hereditaments, 
estate, or interest had been sold under or in pursuance of any other 
power in that behalf (???). 

510. The Metropolis Management Amendment Act, 1802, does 
not authorise tho various local bodies to whom the administra- 
tion of the Act is intrusted («) to exercise the powers of the Act 


(<j) Ab to these improvements, Bee title Agriculture, Yol. I., p. 26S. 

(A) Agricultural Holdings Act, 1908 (8 JCdw. 7, c. 28), a. 38 (4). As to the 
application of tlio Act to Crown lands generally, see p. 191, ante. As to agricul- 
tural holdings, generally, see titlo Agriculture, Vol. I , p. 239. 

(») Improvement of Land Act, 1804 (27 & 28 Yict. c. 114), s. 38. 

(k) Copyhold Act, 1894 (67 & 68 Yict. c. 40), s. 98. For tho piov’ dons see 
p. 220, ante. 

(t) Copyhold Act, 1894 (37 & 68 Yict. c. 40), b. 96 (f ). 

(m) Intestates Estates Act-, 1884 (47 & 48 Viet. c. 71), 8. 8. As to the 
dovolution of real estate on an intestacy and escheat, see title Real Property 
and Chattels Real.' As to the general practice on escheat, see title Crown 
Practice. As to the distribution of porsonal estate on an intestacy and tho 
Crown's right to hona vacantia, see p. 209, ante, and title Descent and Dis- 
tribution. As to the power of tho court to ordeT a sale where it appears that 
the Grown is entitled to an interest legal or equitable, see p. 168, ante. 

(n) The powers formerly exercisable by the bodies mentioned in the Act 
have been transferred, as to the Metropolitan Board of Works, to the London 
County Council (Local Government Act, 1888 (61 & 62 Yict. c. 41), s. 40 (8)h 
and as to vestries and district boards, to the urban and rural district councils 
(Local Government Act, 1894 (66 & 67 Yict. o. 73), and, in the metropolis, to 
the borough councils (London Government Act, 1899 (62 & 63 Viet. c. 14), 
s. 4), except where powers have been retained by vestries. See, generally, 
titles Local Government ; Metropolis. 
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with regard to the Duchy of Lancaster without the previous consent S * 0T * *• 
in writing of the Chancellor of the Duchy (o). Revenuei of 

511. The Defence Act, 1842, contains an express saving of the 

rights of the Crown in respect of tho hereditary possessions of the retained by 
Duchy of Lancaster (p). the Crown. 

512. The powers of contracting and agreeing for the redemption i^fe^Acfc, 
of land tax conferred by the Land Tax Redemption Act, 1802, is 4 S. 
upon persons having any interest in lands (except such interests as wd Tax 
are expressly excluded) do not extend to tenants holding lands or Redemption 
tenements under the Crown within the survey and receipt of the Act| 1802, 
Duchy of Lancaster for any term of years, or from year to year, 

or at will (?) ; and the powers of sale and enfranchisement for 
raising money for redeeming land tax conferred by the Bame Act 
upon persons holding, under a Crown grant or Act of Parliament, 
lands or hereditaments in which the Crown has an estate, right, or 
interest in remainder, reversion, or expectancy do not extend to 
persons holding certain interests in lands or hereditaments in the 
Duchy (r). 

513. Commissions of sewors appointed by the Crown, or by the Commimlom 
Crown on the recommendation of the Hoard of Agriculture and ofsewers. 
Fisheries («), may be directed into the Ducliy of Lancaster, and, 

where such a commission is granted by tho Crown with&ut the 
intervention of the Board of Agriculture and Fisheries, the com- 
missioners are to be appointed at the discretion of the Lord 
Chancellor and tlio Lord Treasurer (now the Treasury Commis- 
sioners), the Lord Chief Justice and the Clmncollor of tho Duchy, 
or any three of them (of whom the Lord Chancellor and the Chan- 
cellor of the Ducliy must always bo two), and two commissions aro 
to bo made according to the tenor in the Act provided, one under 
the Great Seal of England and the other under the Duchy seal ( t . ). 

Duchy lands are liable to ratos and taxes imposed by the 
commissioners so appointed (it). 

(p) Metropolis Management Amendment Act, 1802 (2 b & 20 Viet. o. 102), 

8. 116, and see p. 201, ante, for tho oxpress provisions. As to tho provisions of 
tho Metropolis Management Amendment Act, 1862 (2 o & 26 Viet. o. 102), in 
genoral, see title Metropolis. 

(p) Defence Act, 1842 (5 & 6 Viet. c. 94), 8. 30. For the provision, see 
p. 202, ante. 

(?) Land Tax Redemption Act, 1802 (42 Goo. 3, c. 116), s. 10. 

(r) Ibid., s. 71. Ae to the powers conferred, see p. 178, ante. As to the 
interests in Duchy lands which are excluded, seo p. 170, ante. 

(«) The Land Drainage Act, 1861 (24 & 25 Viet. c. 133), ss. 4, 5, enables 
commissions to be directed into all parts of England (setnble, including the Duchy 
of Lancaster) on recommendation of the Board of Agriculture and Fisheries on 
petition signed by one-tenth part of the proprietors of land within the area 
proposed to be affected. There are no special provisions as to the Duohy of 
Lancaster, and the Act exprossly preserves all other powers of directing commis- 
sions (ibid., s. 60). See, generally, titles Public Health etc.; Sewers and 
Drains. 

J !) Statute 23 Hen. 8, c. 3, s. 9 (a. 14, Buff.). Tho fees to be te&en for any 
t of dedimu* potertatem under the Duchy seal conferring power to administer 
the oath to the commissioners (see ibid., s. 2) are to be only such as are directed 
by the statute 23 Hen. 8, c. 5 (3 & 4 Edw. 6, o. 8, s. 2). 

(u) Ibid., S. 6 (a. 9, Buff.), and see p. 120, ante . See, generally, titles Public 
Health etc. ; Sewers and Drains. 
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Ssot. 4. (10) Enrolment • 

^ereStaf 614. Every deed or instrument by which any manors, messuages, 
Matu re ^ an( ^ 9 * or hereditaments, being parcel or possessions of the Duchy of 
retained by Lancaster, are purchased, sold, exchanged, leased, licensed to be 
the Grown, demised, enfranchised, or granted under any Act or otherwise must 
- — be enrolled in the office of the Duchy within six calendar months 

5 n de*la after the date of the deed or instrument ; and the keeper of the 

records of the Duchy is required to enrol the same in order of 
time as they are brought to the office, and to certify the fact of 
enrolment upon the deed or instrument under his hand, or the 
hand of his deputy for the time being (a). 

Where the enrolment of any instrument or minute or document 
is or has been omitted or delayed beyond the period provided as 
above, the Chancellor and Council, on reasonable cause shown, 
may permit the enrolment or entry to be made nunc pro tunc , and, 
when so made, it is to be as valid and effectual as if made in 
due time ( b ). 

Similar provision is made with regftrd to t,lio validity of examined 
copies and certificates of the enrolment and contents of deeds and 
documents as in the case of the Duchy of Cornwall (c). 

Sud-Seut. 2. — 2'hc Revenues of the Duchy of Cornwall . 

(1) The 'Title to Ihe Duchy. 

OonlwaU 515 . The title of Duke of Cornwall and the inheritance of the 

mm ' Duchy were created by Edward III. in the eleventh year of his reign 

(1387) and vested in the Black Prince by charter having the 
authority of Parliament (d) to hold “ eidcm duci ct ipsius et 
haeredum svoi’um regum Angliae jiliie primogcnitU ct died loci ducibus 
in regno Angliae haereditarie succcssuris ” (c). 

This charter, being equivalent to an Act of Parliament, has been 
held to be good, though it creates a mode of descent unknown to 
the common law (/), which it is doubtful whether the King’s grant 
can do without parliamentary authority (g ) ; and the King’s eldest 
son, being also heir apparent, succeeds to the title immediately he 
iB born by right of inheritance without fresh creation (It). 


(a) Statute 7 & 8 Viet. o. Go, ss. 30, 31, os applied to the Duchy of Laucoster 
by statute 11 & 12 Viot c. 83, s. 14. 

(b) Statutes 7 & 8 Viet c. Go, s. 35 ; 11 & 12 Viet c. 83 s. 14. 

fcj Statute 11 & 12 Viet. c. 83, ss. 0, 14. As to the provision, soe p. 254, post. 

(a) “Per ipaum reyem et tol&m concilium in parliamcnto ” (see 1 Bl. Coin., 14Ui 
ed., 225, noto). 

(e) The Prince's Case ( 1 GOO), 8 Co. Bop. 1 a, 10 b. See ulso the preamble to the 
statute 7 & 8 Viet. c. 105. l r or excerpts from the charter itself, see Vice v. Thomas 
(183,7), Smirko’e Uep., Appendix, pp. 20, 21 ; Jlmve v. Drenton (1828), Concanen’s 
Jlep.’ p. 62, aqd Appendix, pp. 45 — 47. As to the proporty comprised in the 
Duchy generally in the year 1837, see speech of Lord Brougham on the Civil Liat 
Bill, 1837 (Parliamentary Debates, 3rd series, Vol. XXXIX., pp. 1358 — 1365). 

(/) The Prince's Case, supra, atpp. 1G a, 20 a. Tho words “by authority 
o! Parliament ” in a royal enurtor are sufficient to moke it an Act of Parliament 
(ibid.). Acts concorning the Prince pf Woles are public Aots to be judicially 
noticed, “ coruscat enim princcps radiis regis pairis sui, et censetur uua persona 
mm ipso rare ” (ibid., 28 bh. 

‘ ‘ See Vol. VI., p.487. 

The Prince's Case, supra, at p. 16 b ; 1 Bl. Com., 14th ed., 225 ; Mom v. 
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On the death of the heir apparent without leaving issue Ebov.4. 
the next surviving son of the Sovereign succeeds (*) ; but if the Revenues Of 
heir apparent leaves issue (who would in that case become heir HwedttWT 
apparent), the Duchy does not vest in such issue, nor in the next 
surviving son of the Sovereign, but reverts to the Crown (k) t under 
the general rule by which, in the absence of an eldest son and heir 108 wawn * 
apparent, the Duchy vests in the Sovereign ( l ). 

(2) General Powers of Management . 

516. Under the original constitution of the Duchy the lands statntorj 
and possessions of the Duchy are inalienable from it, and sales and P° wcre * 
other dispositions by the Duke of Cornwall or the Sovereign must 
therefore be made under the express powers conferred by statute ; 
otherwise they will be of doubtful validity as against future Dukes 
of Cornwall (m). 

617. The eldest son of the Sovereign being heir apparent Management 
becomes seised of the Duchy in fee immediately he is born (n), and 
not being affected at common law, it is said, with the disabilities of Dukeof 7 ° 
minority in relation thereto (o), may determine by writ of scire facias Cornwall, 
leases and appointments made by the Sovereign (p). But during 
such time as any future Duke of Cornwall is under the a age of 
twenty-one years tho powers, privileges, and authorities' vested 
in the Duke of Cornwall under tho Duchy of Cornwall Manage- 
ment. Acts, 1803 to 1893 (o), or otherwise, are to be exercisable 

Bren ton (1828), Concanen’B Hop. p. 82. A daughter, though hoiress presumptive, 
does not bocome Duchess of Cornwall (Coin. Dig. tit. Roy., G a). 

(#) Lomax v. Ilolmden (1748), 1 Yes. Sen. 290, 294, 295, primogenitus 
being taken in the senae of “ oldest” son. Lord JIaadwicke, L.O., citos 
Henry VIII., Edward VI., and Charles I. as instances of second sons taking by 
inheritance in their father's lifetime {ibid. 294). Lord Coke affirms that the 
Duchy descends to the “ first-begotten ” sons only during their father’s life, and 
that second-born sons only take by fresh croation (see The Prince's Case (1006), 

8 Co. Hop. 1 a, 29 b, 30 a). But this view haB been generally considered erroneous 
{Lomax v. Ilolmden , supra, per Lord ILuidwicxe, L.O., at pp. 294, 295; 1 Bl. 

Com., 14tb od., 224, note 10), and the Duchy has become vested in the present 
heir apparent by inheritance, though he is tho second son of the Soveroigu. 

(&) 1 Bl. Com., 14th oil., 224, note. 

(f) Com. Dig. tit. Roy., Go. The issue of tho King's eldest son and heir 
apparent do not succeed during the life of the Sovereign {ibid . ; The Prince's 
Case, supra , at pp. 29 b, 30 s). 

(t») See Ducky of Cornwall Management Act, 1863 (26 & 27 Viet. c. 49), 
preamblo. 

(n) The Prince' 8 Case, supra, at pp. 16 b, 27 a; 1 BL Com., 14th ed. v 
224. 

(o) 1 Bl. Com., 14th ed., 224, note 10. 

{©) Com. Dig. tit. Roy., G a; and see Atkins ( Sir Rol>ert) v. Mountanue 
(1671), 1 Cos. in Ch. 214, 215. 

(a) These Acts are to be construed together as one Aot, and cited collectively 
as above (Duchy of Cornwall Management Act, 1893 (66 & 67 Yiot. o. 20), 
s. 3). Dealings with the Duchy possessions are now principally regulated by 
the Duchy of Cornwall Management Acts, 1803 to 1893, the first qf which was 
intended to consolidate the law (see the preamble to the Act), and which form a 
complete code by themselves. Nothing in these Acts, however, is to takeaway, 
alter, or prejudice (except so far as expressly reminded hfr altered, jby the Acts) 
any provisions contained in tho Inclosure Acts or any other Acts relating to the 
possessions, revenues, or management of the Duchy. 
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by the Sovereign as guardian of the Duke, or by sneh persons, 
acting undor the authority of the Sovereign, as may be appointed 
by warrant under the royal sign manual countersigned by any three 
or more Treasury commissioners. All acts and things so done are 
to be as valid and effectual in law as if done by the Duke of 
Cornwall himself. But all offices, appointments, and employments 
relating to the Duchy grunted during the minority of the Duke, and 
held during pleasure, may be determined by the latter after he has 
attained the age of twenty -0110 years (A). 

518. Whenever for the time being no Duke of Cornwall is in 
existence, the Sovereign may by similar warrant authorise so many 
of the regular officers of the Ducliy, or any other persons being not 
less than three nor more than five in number, as seems nt, to 
exercise in his name and on his behalf the powers, privileges, and 
authorities in relation to the Duchy vested in him (<*), and may 
commit the custody of the Duchy seal to any one or more of the 
regular officers of the Duchy ( <1 ). 

519. Instrument rotating to the Duchy are, in general, required 
to bo passed under the Duchy soal («), which is dirocted to be held 
by the personage for the time being entitled to the Duchy posses- 
sions, or by some person lawfully appointed to be the keeper of tlio 
same (/). 

520. At common law, it seems, the Prince of Wales may sue 
and be sued in the ordinary manner (</), being represented in all 
legal proceodingB relating to the Duchy of Cornwall by the 
Attorney-General to the Duchy. Where there is no Duke of 
Cornwall in existence, the King’s Attorney- General, as a rule, will 
represent tho Duke (h). In sncli proceedings similar privileges 
are, it seems, enjoyod by the Duko of Cornwall (or tho Sovereign, 
when tho Duchy is vested in him) as in the case of suits and 
actions by and against the Crown (i). 

(b) Ducky of Cornwall Management Act, 1SU3 (26 & 27 Viet. c. 49), s. 68. 
During the minority of Ilia present Majesty powers wore conferred upon a 
council for tho Prince of Wales (see the statutes 7 & 8 Viet. c. 65 ; 25 & 26 Viet, 
c. 49). 

i c) Under tho Duchy of Cornwall Management Acts or otherwise. 
a) Duchy of Cornwall Management Act, 1863 (20 & 27 Viet. c. 49\ e. 39. 

% e) For the cases iii which documents uro required to be passed undor the 
Duchy seal, see p. 243, prat. 

(/) Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. o. 49), s. 2. 
fe) See Vol. VI., p. 369. 

(A) A.-Q. to the Wince of Wales v. St. Auhjn (1811) Wight. 167, 255. When 
fho Prince of Wales has not obtained livery of the Duchy, the legal proceedings 
pro} it seems, conducted, by the King's Attorney-Genoral, with the Attorney- 
Goneral to the Duohy ; ana when the Prince dies pendente lite the proceedings 
are carried on by the King’s Attorney-General without commencing fresh 
proceedings (ibid., at pp. 255, 250). 

(t) Thus, he may, it seems, file an English information with regal'd to Duohy 
lands (A.-G. to the Prince of Wales v. St. Aubyn, supra), and the rights of the 
Grown as to venue attach, it soems, to the Duko of Cornwall (A.- 0. to the Prince 
of Hate v. Grossman (186$), L. R. 1 Exoh. 381). See also, as to informations, A.-Q. 
V, Plymouth Corporation (1754), Wight. 134 ; A.-G. v. Lam.be (1838), 3 Y. AO, 
(EX) 162; to the Prince qf Wales v. Lambs (1848), 11 lieav. 213; A.-G. 
to the Prince of Wales v. Bristol Waterworks Co. (1855), 10 Exoh. 864. 
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521- Contracts or agreements touching any matter Or thing to 
be done under the Duchy of Cornwall Management Acts may now 
be made by persons nominated by the Duke of Cornwall by Bign 
manual warrant or otherwise ; and claims by persons as against 
the Duke under any contract or agreement relating to the posses- 
sions of the Duchy can only be enforced in equity by suit as against 
the Keeper of the Records of the Duchy, and the Duke 
of Cornwall is not personally liable to any action or other pro- 
ceeding in consoquence of such contract or agreement, or concern- 
ing any other matter or thing done, or purporting to be done, under 
the authority of the Duchy of Cornwall Management Acts, or for 
any omission or otherwise ( k ). The Keeper of the Records of the 
Ducliy must be indemnified out of the revenues of the Duchy against 
the costs, expenses, and losses attending any Buit so brought against 
him (f). 

522. The officers usually appointed for the Duchy by the 
Duke of Cornwall, or by the Sovereign whilst in possession of the 
Duchy, subject (as to offices held during pleasure) to removal by 
the Duke of Cornwall on his attaining his majority {in), are the 
Lord Warden of the Stannaries in Cornwall and Devon, the Keeper 
of the Privy Seal, the Attorney-General, and the Receiver-General, 
together with an auditor, secretary and keeper of the *records, 
assistant secretary, clerk accountant and deputy receiver, law clerk, 
and land stewards. 

Where before the Oth August, 1811 (w), duties have been 
imposed by statute upon any officer, ami it becomes expedient that 
such duties should be given to some other officer, the Duke of 
Cornwall may appoint any officer to perform and fulfil the duties so 
imposed upon any other officer (<>). 

523. The jurisdiction of the Stannaries Court was abolished in 
1890, and the jurisdiction and powers of the Vice- Warden of the Stan- 
naries transferred to and vested in tho county court of Cornwall. 
Anything required to be done by, to, or bofore the registrar or any 
clerk of tho Stannaries Court is to bo done by, to, or before the 
registrar or any clerk of the county court of Cornwall. Tho place 
of sitting of tho judge is at Truro, unless ho otherwise directs’on 
tho ground that somo other place will be more convenient to tho 
suitors. The place of sitting of the registrar is at the county 
court where tlio proceedings are commenced, unless tho judge for 
the convenience of the parties otherwise directs. Arrangements for 


[k) Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. c. 49), s. 34. Aa 
to suits against the Princo of Wales, boo Vol. VI., p. note (n) ; and p, 240, 
ante. As to limitation of actions against the Duke of Cornwall, see p. 267, 
post, and title Limitation of Action*. 
fZ) Duchy of Cornwall Management Act, 1863 (2G & 27 Viet. o. 49), s. 34. 
in) Ibid,, s. 38 ; and soc p. 240, ante. 

(n) The words “ at any tiino heretofore” would seem to limit tbd application 
of this provision to duties imposed before tlio passing of the Act. 

(o) Statute 7 & 8 Viet. c. 66, s. 39. Such appointments by the D.dce may 
he made either for one case, or for any class of cases, or for oU cases generally, 
and as to all the duties or powers of any officer or some only {ibid.). 


Sect. 4. 

Revenue* of 
Hereditary 
Nature 
retained by 
the Crown. 
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the Duchy. 


The Stan- 
naries Court. 
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the custody of the records are made by the corporation of Truro in 
consultation with the judge of the county court, subject to the Lord 
Chancellor’s approval (p). 

524. Accounts of the receipts and disbursements of the Duchy 
must be submitted annually to the Treasury by the proper officers 
of the Duchy, in the form and with the explanations required by 
the Treasury. This annual account must be presented by the 
Treasury to both Houses of Parliament within one calendar month 
after the first meeting of Parliament subsequent to the 1st January 
in each year (q). 

525. The sanction and approval of two or more Treasury Com- 
missioners, by warrant under their hands, is required before the 
powers conferred by the Duchy of Cornwall Management Act, 1868, 
can legally be exercised in respect of sales, disposals, enfranchise- 
ments, charges, or arrangements by way of compromise, of, upon, 
or concerning Duchy possessions ; repurchases, or redemptions of 
an annual sum reserved or made payrbleon any such sale, disposal, 
ov enfranchisement; purchases, except where the consideration 
does not exceed .£500 ; and the application of capital moneys for 
improvements (r). 

This sanction and approval may be given either for any par- 
ticular class of casos, or for any particular case, and either with or 
without conditions or restrictions, as the Commissioners, or any 
two of them, think fit (s). 

(3) Sales, Ev/ra7,chisements, and Purchases of Lands. 

526. Subject to the previous sanction of two or more Treasury 
Commissioners given by warrant under their hands (£), the Duke 
of Cornwall (w) nmy dispose by way of absolute sale, enfranchise- 
ment of copyhold or customary tenements (.«), or disposition for a 
limited period, to any person (y), of any part of the possessions (a) 


(/>) The Stannaries Court (Abolition) Act, 1 Si)6 (59 & GO Viet. c. 45), s. 1, mid 
Order of the Lord Chancellor 16th December, 1896. 

i n) 1 & 2 Viet. c. 101. s. 2. 

r) Duohy of Cornwall Management Act, 1863 (26 & 27 Yiot. o. 49), s. 11. 

s) Ibid. 

t) See supra. Purchasers are not bound to see that this sanction has been 
obtained (see pp. 243, 251, post). 

(u) In the Duchy of Cornwall Management Act, 1863 (26 & 27 Yict. e. 49), 
a. 37, “ Duke of Cornwall ” includes all succeeding dukes, and the Sovereign for 
the time being whilst the possessions of the Duchy are vested in him. As to the 
vesting of tho Duchy when there is no heir appurent, see p. 239, ante. 

(a?) This power of enfranchisement extends to copyholds held for life or lives, 
and authorises the conveyance of the freehold of the same (Duohy of Cornwall 
Management Act, 1863 (26 & 27 Yict. o. 49), a. 3). 

(y) “ Person ” in the Aot includes a body politic, corporate, or collegiate, and 
every other corporation solo or aggregate (Duchy of Cornwall Management Act, 
18G3 (26 & 27 Yict. c. 49), s. 37). 

(it) The term "possessions” in the Act whon applied to the Duohy includes 
regalities, hundreds, castles, honours, lordships, manors, advowsons, forests, 
chapes, woods, porks, messuages, lands, buildings, rights of common, mines, 
minerals, rights of entry or other rights in respect of mines or minerals, rent- 
charges in lieu of tithes, fixtures, services, rents, pensions, annuities, annual 
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of the Duchy, subject to any reservations, exceptions, and restric- 
tions (b). 

527. The consideration for the disposition may be either a 
gross or an annual sum of money, or partly a gross and partly an 
annual sum, and where it consists wholly or in part of an annual 
sum, the same in the case of an absolute alienation in fee must be 
perpetual, and in the case of an alienation for a limited period must 
be payable during the continuance of the estate or interest parted 
with, the annual sum to be issuing and payable out of and to be 
charged upon the possessions disposed of or enfranchised. The 
annual sum may be made subject to repurchase or redemption at 
such time and for such gross sum as may seem expedient. The 
circumstances attending any disputed rights or claim and the 
outlay, if any, previously made in reclaiming, building upon, 
inclosing, or otherwise improving the premises may be taken into 
account in determining the consideration, and a fair and reasonable 
allowance may be made in respect of the same (c). 

The amount of the consideration for the sale, disposal, or 
enfranchisement, if wholly or in part a gross sum, must be paid 
into the Bank of England, and must be received by the cashiers of 
the Bank upon the production of any note signed by the Keeper of 
the Records of the Duchy or his deputy specifying the suip to bo 
paid, and that it is to be paid to the account of tho Duchy. The 
cashiers must carry in the sum so paid to the account of the 
Duchy (rZ), and give a receipt without fee or reward (e). 

If the consideration is wholly or in part an annual sum, it is 
to be dealt with as part of the revenues of the Duchy. But in 
the case of repurchase or redemption the gross sum is to be paid 
into the Bank of England and dealt with as in the case of gross 
sums paid in the first instance (/). 

Persons paying money upon sales, disposals, or enfranchise- 
ments, are not bound to see to the application or answerable for 
the misapplication or non-application of the money paid (y). 

528. The assurances effecting sales, enfranchisements, or dis- 
posals so authorised must be by deed under the Duchy seal, and 
where the consideration is wholly or in part a gross sum of money, 
a memorandum must be indorsed thereon signed by tho auditor of 
the Duchy acknowledging that the amount has been paid into the 


sums reserved on any sale, disposal, or enfranchisement made undorthe powers 
of tho Act, rights, privileges, easemonts, possessions, tenements, and heredita- 
ments whatsoever, whether in possession or reversion, parcel or reputed or 
claimed to be parcel of the Duchy of Cornwall, or annexed to tho same. 

(b) Duchy of Cornwall Management Acts, 1863 (20 & 27 Viet. c. 49), ss. 3, 11, 
and 1893 (50 & 87 Viet c. 20), b. 1 . 

(c) Duchy of Cornwall Management Act, 1863 (26 & 27 Yict. c, 49), s. 3. 

(d) Such an account is required to be opened by the Governor and Company of 
the Bank {ibid., s. 4). 

(«) Ibid. 

(/) Ibid . 

to Ibid., a. 20. If tho instrument purports to be made under the authority 
of the Act, purchasers are not bound to inquiro whether the provisions of the 
Ant have been complied with {ibid., s. 19 ; and see p. 251, pest). 
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Bank of England in the manner directed, and specifying the date 
of payment. The assurance may be in the form provided or any 
other more convenient form ( h ). 

529. Where the consideration for the sale, disposal, or enfran- 
chisement consists wholly or in part of an annual sum of money, 
either perpetual or for a limited period, the same powers of 
recovery may be exercised by the Duke of Cornwall as if it were a 
rent service reserved on a lease of the possessions out of which it is 
made payable (t). 

With the previous sanction of two or more Treasury Commis- 
sioners, signified by warrant under their hands, annual Bums 
reserved on sales, disposals, or enfranchisements under the above 
powers, or any part of the same, may be repurchased of Redeemed, 
and the whole or a proportionate part of the hereditaments charge- 
able may be released by deed under the Duchy seal from all future 
payments of the sum redeemed, and from all claims and demands 
in respect of the same (/c). 

530. Licences may be granted by the Duke of Cornwall (or by 
the steward of the manor of which the premises are pared according 
to the custom of the manor relating to licences to demise) to any 
copyhold or customary tenant of any messuages, lands, or tenements 
held of any manor being parcel of the possessions of the Duchy 
authorising the tenant to build on or otherwise improve all or 
any part of his tenement, and to do certain specified things (Q, or 
to demise all or any part of the tenement for any term or number 
of years not exceeding twenty-one years, or, for building, rebuilding, 
or repairing purposes, for any torm of yoars not exceeding ninety- 
nine years from the time of granting the licence (m). 

In every such licence the sum to be considered as the annual 
value for assessing the prices payable to the Duke upon the admission 
of any new tenant to any tenement built on or improved, or licensed 
for building on or improving, must be expressed and fixed accord- 
ing to the prescribed conditions (?i) ; and no fine, premium, or fore- 


st) Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. c. 46), s. 6. 
After enrolment (seo p. 254, post) the doed is valid and effectual as against 
the Duke of Cornwall (including all succeeding Dukes and Sovereigns; see 
note (w), p. 242, ante), and vests the property in the grantee according to its 
tonor, ana is an effectual discharge* for the consideration money expressed to 
aave been paid (ibid.). The form is given in the schedule to the Act 
(i) Ibid . , s. 6. 

(k) Ibid., ss. 6, 11. -The person repurchasing or redeeming is not bound to 
see that the sanction of the Treasury has boen obtained (see p. 251, post). 

(/) Namely, to make roads and streets in, upon, or through the same, and 
to annex the same, or any part, to adjacent ground for the purpose of improve- 
ment, and to pull down any messuages or ereotions which may be standing or 
be on the tenement or any part of the same, 

(to) Statute 7 & 8 Viet. c. 65, s. 25, extended as to the words in brackets by 
the Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. o. 49), s. 35, 
which also provides that the express power conferred by the former Aot is 
not to diminish or affect the power previously sauotioned by the custom of the 
manor. 

(ft) Namely, so that the sum to.be fixed is not less in any case than the best 
annual rent which might be obtained at the date of the licence on a demise-tor 
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gift may be taken for the granting of the licence except the customary Sect. 4. 

annual fine, if any, for every year of the term expressed in the Revenues of 
licence, and the fees usual or reasonable in that behalf. Hereditary 

There must also be reserved by the licence to the Duke of Corn- 
wall all fines, heriots, rents, customs, and services due and to grow XtSEJSJ? 
due in respect of the tenements for which the licence is granted (o). urpwn ’ 

Licences so granted must be entered on the court rolls or 
court'books of the manor of which the tenement is held (p). They 
may be made without the previous sanction of the Treasury (g). 

531. Subject to certain restrictions as to extent and value, Grants for 
the Duke of Cornwall may by deed under the Duchy seal make c |»urcheB, 
grants out of the lands and possessions of tho Duchy for the cimp€ls ctc * 
purposes of: (1) Any building proper to be used as or converted 

.into a church, chapel, or school for the education of poor persons ; 

(2) any ground proper for the site of any church or chapel, with 
or without a cemetery or burial ground thereto ; (3) any ground 
proper for a cemetery or burial ground to any church or chapel ; 

(4) any house with its appfirtenances, and with or without a 
garden, proper for the residence of the spiritual person who may 
serve any church or chapel, or of the master or mistress of any such 
school ; (5) any ground proper for the site of any such residence 
or school; (6) any building or site for a building solely. for the 
celebration of divine service by any denomination of nonconforming 
Christians, so that the denomination is specified in the grant (?■)• 

For any one of these purposes not more than one acre or 
premises of greater value than £200 maybe granted in any particular 
parish or place. But this restriction does not apply where the 
excess in value over £200 is paid into the Bank of England, as in 
the case of a sale for a gross sum (*), or where the excess is com- 
pensated for by an annual sum reserved on the grant and made 
payable to the Duke as part of the revenues of tho Duchy ( t ). 

532. Such grants may be made to any person or body politic Effect of 
or corporate, and when enrolled in the office of the Duchy (a) are K™ 1 * 
valid against the Duke of Cornwall, and vest the property in the 
grantees, who, together with their representatives, are to be deemed 

to bo in tho actual seisin and possession of the premises by force* of 


a term of ninety-nine years, or So r the shorter term expressed in the licence, 
without taking any fine, premium, or foregift for the demise, and so that the 
sum so fixed shall uot be considered os the annual value according to which 
the fine is to be assessed ior more than ninety-nine years from the date of the 
licence or such shorter term as is expressed in the licence. 

S o) Statute 7 & 6 Viet. c. fid, s. 26. 
p) Ibid. 

a) Duchy of Cornwall Management Act, 1803 (26 & 27 Viot. o. 49), s. 35. 
r) Ibid. t b. 36. 


(a) See p. 243, ante. 

(f) Duchy of Cornwall Management Act, 1663 (26 & 27 Viot. o. 49), a. 36. 
In estimating the value no aooount is to be taken of the value of any building, 
the cost of which has been defrayed by publio subscription, or whioh has been 
previously erected solely with the view of being used for the purpose to 
which it is proposed to be devoted by the grant (i&id.). 

(a) See p. 264, poet. 
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the Duchy of Cornwall Management Act, 1868, with full capacity to 
hold and enjoy the same in all respects according to the tenor of 
the deed. But in the case of a free grant, where the property ceases 
to be used for the purpose for which it was granted, or is used for 
any other purpose, the same, if unconsecrated, is to revert to and 
again become parcel of the Duchy as if no grant had been made (6). 

683. With the previous consent of two or more Treasury Com- 
missioners, signified by warrant under their hands (c), or without 
such previous sanction where the consideration doea not exceed 
£500, the Duke of Cornwall may purchase any manors, lordships, 
advowsons, messuages, lands, mines, minerals (d), tenements, or 
hereditaments in England in fee simple, or any copyhold lands or 
tenements of inheritance, the freehold of which is parcel of ttfcy 
possessions of the Duchy, or any rents, pensions, annuities, righftrc; 
of common or mining, or other charges or rights (c). 

The property so purchased must be conveyed, released, or 
surrendered to the Duke of Cornwall in the form provided (/), or 
in any more convenient form, and where not extinguished by the 
conveyance, release, or surrender, it becomes part and parcel of the 
possessions of the Duchy, and subject to the same limitations, pro- 
visions, powers, and authorities in every respect (< 7 ). 

534. With tho previous sanction of the Treasury (h), any lease- 
hold, copyhold, customary, or other outstanding interest in any of 
the possessions of the Duchy may be extinguished or surrendered, 
and the Duke of Cornwall may grant to the person entitled to the 
estate so extinguished and his representatives an annuity or yearly 
sum payable during the period for which the estate or interest 
would otherwise have continued, or any other period deemed 
expedient, and chargeable upon tho possessions in which the estate 
or interest existed. Such an arrangement must be by deed under 
the Duchy seal, and may be in the form provided, or any other more 
convenient form (f). 

The same remedies may be exercised by the grantee of such an 
annual sum, or his representatives, for recovering and enforcing 
payment of the same by distress and entry on the hereditaments 

(6) Ducky of Gomwnll Management Act, 1863 (26 ft 27 Viet. c. 49), s. 36. 
Concurrent powers of making these grants are conferred by statute 7 ft 8 
Viet. c. 65, s. 26, but no grant is to be made thereunder contrary to the provisions 
set out in the text (Duchy of Cornwall Management Act, 1863 (26 ft 27 Viot. o. 
49), s. 36.) 

(c) See p. 243, ante. ' The vendor is not bound to see that this sanction has 
been obtained. See p. 251, poet 

(d) Under the Duchy of Cornwall Management Act, 1863 (26 ft 27 Viet, a 49), 

“ minerals ” includes all minerals, whether metallic or not, stone, and substrata 
of every description (Duchy of Cornwall Management Act, 1863 (26 ft 27 Viet, 
c. 49), s. 37). 

(«) Ibid., ss. 7, 11. 

(/) By the schedule to the Act 


j) Ibid., s. 7. 


_ \) See p. 243, ante. The person surrendering is not bound to see that the 
provisions of the Act are complied with ; eee p. 251 , poet. 

(i) Duchy of Cornwall Management Aet, 1863 (26 ft .27 Viot. o. 49), a. 9. The 
form fa given in the sohedule to the Act 
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charged, as in the case of a rent service reserved upon an ordinary 
demise. But no ‘bright of action against the Duke of Cornwall 
accrues by reason ot the non-payment of the annual sum (j). 


t (4) Arrangement of Dispute*, 

536. Witnihe previous sanction of the Treasury (ft), any arrange- 
ment considered expedient for the settlement of questions concerning 
property or rights connected with the Duchy (Z) may be made by the 
Duke of Cornwall, who is empowered for that purpose by deed under 
the Duchy seal, in any form which may be deemed expedient, to 
give up or relinquish or admit the title to any such property or right, 
and in case of any such relinquishment or admission to accept any 
land, tenements, or hereditaments, or any Bum of money in lieu of 
or by way of consideration for the same, and to authorise the pay- 
ment to any person of any rents or other profits to be derived from, 
or any purchase-moneys to be received on account of, the sale of any 
Buch property or right (m). 

The agreement may be made with any person claiming to be 
entitled in possession for life or any greater estate, either at law 
or in equity, to the rents and profits, interest or income, or the use 
and enjoyment of the property or right, and after enrolment (») 
is binding and conclusive on the Dukes of Cornwall and every 
2 >arty interested or claiming to be interested in the sifbject- 


inatter. 

Any land, hereditaments, or money accepted by the Duke under 
the agreement must be treated as property purchased or as money 
arising from a sale for a gross sum of the Duchy possessions under 
the Duchy of Cornwall Management Act, 1863 (o). 


536. In case of any difference as to the terms of such an arrange- 
ment, the Duke of Cornwall, with the previous sanction of the 
Treasury (p), may authorise an agreement for reference of the 
matter to the arbitration and umpirage of one or more persons 
upon any terms deemed advisable. When enrolled (q), the award 
made upon the reference is binding and conclusive upon the 
Duke of Cornwall and all other parties to the reference and their 
representatives (r). 


(j) Duchy of Cornwall Management Act, 1863 (26 ft 27 Viet. c. 49), s. 9. 
The form is given in the schedule to the Act. 

(ft) See p. 243, ante. Persons claiming under any instrument are not bound 
to see that this or any other provision of the Act has been complied with (see 
p. 251, post). 

( l ) Namely, questions concerning the boundary or extent of any ot the Duchy 
possessions, or the title to any property, right of common, right of way, water 
right, or other right whatsoever being or reputed or claimed to be parcel of or 
appurtenant to the Duchy possessions, or of or to any right exercised or olaimed 
to oe exercised in, over, or upon any part of the possessions or reputed possessions 
of the Duchy, or touching or concerning any other matter having relation to 
or affecting the same. 

(m) Duchy of Cornwall Management Act, 1663 (26 ft 27 Viet. o. 49), b. 10. 

(n) See p. 254, post. 

(o) Duchy of Cornwall Management Act, 1863 (26 ft 27 Viet. o. 49), s. 10. 

7 ) Bee p. 243, ante. 

Ducly of Clorn wall Management Act, 1863 (26 ft 27 Viet o. 49), s. 18. 
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( 5 ) Application of Capital Money*. 

537. All gross sums of money received in respect of sales, dis- 
posals, or enfranchisements («) of the Duchy possessions under the 
Duchy of Cornwall Management Act, 1868, are directed to be applied 
in the payment of expenses of the Duke of Cornwall in relation 
thereto, and of the purchase-moneys of any property or rights pur- 
chased under the authority of the Act (t), and the expenses of 
such purchases (a). 

538. The gross sums so received are also to be applied in the 
redemption of land tax and the expenses attending the same ; and 
all contracts for redemption may be entered into by the Lord 
Warden of the Stannaries in Cornwall and Devon, or any other 
person nominated for that purpose by the Duke of Cornwall by sign 
manual warrant or otherwise ( b ). 


(a) Bee 242, ante. 

\t) See p. 246, ante. 

(а) Duchy of Cornwall Management Act, 1863 (26 & 27 Viot. o. 49), b. 8. 

(б) I bid. Concurrent powers for the redemption of land tax are also con- 
ferred by the Land Tax Redemption Act, 1802 (42 Oeo. 3, c. 116), ss. 143—149, 
as follows : — The surveyor-general of the Duchy may, with the special warrant 
of any throe or more of the council or commissioners of the revenues of the 
Duchy (see p. 241, ante), contract with any person or hodv politic or corporate 
for the sale at the best price procurable ot so much of tho hereditaments of the 
Duchy as may be sufficient for the redemption of land tax charged upon the 
Duchy, the purchase-money thorefor to bo paid by tho purchaser into the Bank 
of Engloud, ut which an account is required to be opened, entitled “ the account 
of tho Duchy of Cornwall,” to which such moneys are to be earned. After 
entering into a contract for sale tho surveyor-general is to grant to the purchaser 
a certificate under his hand specifying the premises contracted for and the 
amount of the purchase-monoy. Upon production of this certificate the cashiers 
at the Bank must accept the purchase-money specified, and without fee or 
rownrd acknowledge tho receipt at the foot or on the back of the certificate, 
which must afterwards be brought to the office of the auditor of the Duchy and 
enrolled in proper books kept for the purpose, separate from the othor business 
of the office. Having enrolled the cortiflcato and receipt, the auditor or his 
doputy must attest the same under his hand and return it to the purchaser, 
ana as from enrolment the property purchased is to be deemed to be in tho 
actual seisin and possession of the purchaser, to hold and enjoy peaceably and 
quiotly and os fully in all respeots as the Duke of Cornwall might have held or 
enjoyed the same. If the purchaser neglects to procure and sue forth the 
certificate, or to pay the purchase-money into the Bonk, or to enrol the certificate 
and cashier’s receipts, lor tho space of forty days computed from the day on 
which the contract was ino^e, the contract is to be null and void, ana the 
purchase-money, if paid into the Bank, forfeited, unless the surveyor-general 
makes an order for nunc pro tunc enrolment, which he is authorised to do upon 
cause being shown. Provision is also rnado for lost or destroyed certificates and 
mistakes as to enrolment etc. (see this note, infra). The money so paid into 
the Bank is directed to Be laid out by order of the commissioners of the Duke of 
Cornwall in' Bank annuities in the name of the Duke, and the Bonk is required 
to permit transfers and acceptances of the annuities to be made in the name of 
the Duke bythe receiver-general of the Duchy, who is required to accept the 
transfers. The dividends of the annuities are to be applied as revenue of the 
Duchy. This provision as to investment is now, it seems, partly obsolete, since 
paymont for redemption of land tax may now be made by any owner tp the Com- 
missioners of Inland Revenue by a capital sum equal to thirtv times the sum 
assessed for land tax, under the Finance Aot, 1896 (09 & 60 Viot. a 28), s. 82. 
Under s. 148 of the Land Tax Redemption Act, 1802 (42 Goo. 3, o. 116), 
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639 . With the previous sanction o! the Treasury (<?), any part of Skit. 4. 
the gross sums received as above may be advanced and applied in Revenues of 
permanently improving the Duchy possessions by inclosure, erecting Hereditary 
buildings, or executing drainage or other works thereupon (d ) ; 
or in the improvement of the house property of the Duchy and J®wm®Aby 
purposes connected therewith, including the laying out and forming t “ e - 2 J wn * 
of new roads, streets, sewers, or drains, and (where required for Improve- 
effecting any of the latter class of improvements) the purchase of mcutB * 
any lease or leases in existence of any parts of the property intended 
to be improved (e). 

Sums so advanced for improvements are to be a charge upon 
and repaid from the revenues of the Duchy to tlio account of 
the Duchy at the Bank of England by annual instalments, in the 
case of improvements of the former class, of not less than one- 
thirtieth part in every year (/), and in the case of improvements 
of the latter class, of such amount, not being less than one-sixtieth 
part in every year, as the Treasury direct (< 7 ). The receiver- 
general of the Duchy is require^ to see that the annual instalments 
are paid, and they are applicable as moneys arising from sales of 
the Duchy possessions under the Duchy of Cornwall Management 
Act, 1868 (h). 


payment for redemption was to be nuule in the caso of Duchy lands by 
transfer of the Bank annuities to the Commissioners of tlio National Debt ; 
but this provision is repealed by the Finance Act, 1896 (59 & GO Viet. c. 28), 
b. 40, Schedule. Upon rodomption, and registration of the same iu the manner 
directed by tho Act, tho lands aro to be freed and exonerated from the tux 
during tho continuance of any demise, and the tax is to bo recoverable os rent 
during such period by the Duko against any lessee or tenant, and by such lessee 
or tenant against undor-lessees or undor-teuants. 

By the statuto 5 Geo. 4, c. 78, b. 8, in the case of certificates granted prior to 
the I7th Juno, 1824, when tho purchase-money has boen paid into the Bank of 
England as above, and it is shown to the satisfaction of tho surveyor-general of 
tho Duchy that his certificate has boen lost or destroyed by accident, tho latter 
may grant a fresh certificate of tho sumo tenor and according to the form and 
date proscribed as above, and. order a recoipt for the purchase-moneys to be 
indorsed thereon and signed with tho name of tho cashior (living or dead) who 
received tho original purchase- money, and also oidor tho fresh receipt and 
certificate to be enrolled in the office of the Duchy. And in every other case 
whore, by neglect or omission, any error or inistuko has been made at the Bank 
of England or in tho Duchy office touching any certificate granted prior to tho 
17th June, 1824, or any rboeipt for the consideration money, or enrolment of 
the same or otherwise, the surveyor-general is required to cause the mistake to 
bo rectified, and all such contracts are to be valid und effectual from the gran ting 
of the fresh certificate or the amendment of the mistake, and tho property con- 
veyed vested as if no such mistake had been made, and all conveyances, 
assurances, charges, and devises made subsequently to such contracts, and 
depending as to title on the due enrolment of the certificate and receipt, ore to 
be of the same effect as if the latter had been originally duly enrolled. 

(c) See p. 243, ante. 

(a) Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. 0 . 49), s. 8, os 
amended by the Duchy of Cornwall Management Act, 1868 (31 & 32 Viet. c. 35), 

' («) Duchy of Cornwall Management Act, 1,868 (31 & 32 Viet. c. 35), s. 2. 

(/) Ducny of Cornwall Management Act, 1863 (26 & 27 Viet. c. 49), 


K 


Duchy of Cornwall Management Act, 1866 (31 & 32 Viet. c. 35), s. 2, 
26 & 27 Viet 0 . 49, s. 8, See iwprti, and p. 246, ante. 
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540. Payments out of moneys paid into the Bank of England to 
the account of the Duchy under the Duchy of Cornwall Management 
Act, 1868, must be made by draft under the hands of three of the 
councillors or regular officers of the Duchy authorised by the Duke 
of Cornwall by sign manual warrant, and drafts bo drawn are 
sufficient authority to the Bank to pay the amount specified to the 
person, or to the order of the person named, or to the bearer (t). 

541. Moneys received in respect of sales, disposals, or enfranchise- 
ments (&), ana not immediately required for the purposes to which 
they are made applicable, may be laid out in the meantime in the 
purchase of Bank annuities, or in any investments authorised by 
s. 8 of the Trust Investment Act, 1889 (0, in the name or to the 
account of the Duchy of Cornwall. The Governor and Company 
of the Bank are authorised and required to permit transfers of the 
annuities to be made in that name or to that account, and such 
transfers may be accepted by some officer of the Ducby or other 
person authorised by the Duke of Cornwall (m). 

Present or future investments so made may be varied for any of 
the investments authorised (n). 

542. The stock or other securities purchased in the name of the 
Duchy muy be Bold by the directiou of the Duke of Cornwall, when it 
is deemed necessary, and the moneys produced paid into the Bank 
of England, to the credit of the Duchy, to be applied in the same 
manner in all respects (o) as money received in respect of a sale for 


(») Duchy of Cornwall Management Act, 1883 (26 ft 27 Viet. c. 49), s. 12. 

Ik) See p. 242, ante. 

(/) 62 & 53 Viet. c. 32, or any Act amending or extending the mine. This 
section was repealed (except as to Scotland), and powers of investment substi- 
tuted in the case of trustees, implied or constructive (oxcept mortgagees), by the 
Trustee Act, 1893 (56 ft 67 Viet. c. 33), ss. 1, 30, 31, Schedule. S. 3 of the 
Trust Investment Act, 1889 (52 & 53 Viet. c. 32), boing virtually incorporated 
with the Duchy of Cornwall Management Act, 1863 (20 & 27 Viet. c. 49), under 
tho provision in the text, would appear to bo still applicable to investments 
of Duchy moneys. 

(to) Duchy oi Cornwall Management Act, 1863 (26 ft 27 Viet. c. 49), s. 13, 
extended to include investments under tho Trust Investment Act, 1889 (52 ft 
53 Viet. o. 32), by the Duchy of Cornwall Management Act, 1893 (56 ft 37 
Viet. c. 20), s. 2 Moneys which at the passing of the Duchy of Cornwall 
Management Act, 1863 (26 & 27 Viet. o. 49) (namely, 13th July, 1863), were 
standing or payable to the credit of the account, or which may be received upon 
sales of Ducky lands under lOther Acts, are to be considered as port of the fund 
arising from sales eto. under the Duchy of Cornwall Management Act, 1863 (20 
& 27 Yiot. c. 49), and placed to the credit of the Duchy account at tho Bank 
and dealt with accordingly. All Bank annuities at a similar date standing in the 
name of the Duke of Cornwall in the books of the Bank were also directed 
to be considered as having been purchased with moneys arising from sales 
under the Duchy of Cornwall Management Act, 1863 (26 ft 27 Yiot o. 49), and 
transferred to Ike Duchy account and dealt with accordingly (Duchy of Corn- 
wall Management Act, 1863 (26 ft 27 Yict. o. 49), s. 17). Orders or letters of 
attorney required by the Bank for effecting any such carrying over or transfer 
are tp he under the hands of three persons authorised to sign drafts os mentioned 
in the text above. 

^n) Duohy of Cornwall Management Aot, 1803 (36 ft 57 Viet c. 20), 

(o) As to the powers of application, aee pp. 248, 249, ante . 
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a gross sum of money (p) under the authority of the Duchy of 
Cornwall Management Act, X86S. The transfer of the stock or 
securities may be effected by any person appointed by letter of 
attorney under the hands and seals of any three persons authorised 
to sign drafts for payments out of the Bank of England (g), and the 
Governor and Company of the Bank must permit the transfers to be 
made, and are exonerated and precluded from seeing or inquiring 
whether the sale is for the purposes and in pursuance of the powers 
conferred (r). 

543. The dividends on stocks and securities purchased must be 
paid by the Bank of England to the receiver-general of the 
Duchy or his deputy or lawfully authorised attorneys, to be 
accounted for and applied in all respects as part of the revenues 
of the Duchy (a). 

544. No person claiming under any deed or instrument made or 
purporting to be made under the above powers conferred by the 
Duchy of Cornwall Management Act, 1868, is bound to inquiro 
whether the transaction is in fact authorised by the Act or not, or 
whether it is or is not within the provisions and the true intent and 
meaning of the Act ; but all such instruments when enrolled ( t ) are 
valid and effectual as against the Duke of Cornwall for the purposes 
for which they were executed (a). 

No person paying any sum of money under the authority or 
supposed authority of the Duchy of Cornwall Management Act, 
1868, or in pursuance or purported pursuance of any of its pro- 
visions, is bound to see to the application or answerable for the 
misapplication or non-application of the money so paid (6). 

(6) Leases of Duchy Lands. 

545. Leases for any term of years not exceeding thirty-one 
years (c) in possession, but not in reversion, may be granted by the 
Duke of Cornwall under the Duchy seal of any manors, messuages, 
parks, lands, or hereditaments for the time being parcel of the 
possessions of the Duchy, including mines and quarries, whether 
opened or not, with power to the grantee to work, get, carry away, 
and dispose of the minerals, and to do all acts necessary or 
expedient for working, getting, carrying away, and disposing of the 
same (d). 


p) See p. 243, ante, as to soles. 

q) Seep. 251, ante. 

rS Ducky of Cornwall Management Act, 1663 (26 ft 27 Viet. c. 40), ss. 15, 16. 
s) Ibid.* s. 14. 

'<) As to enrolment, see p. 254, post. 

(a) Dually of Cornwall Management Aot, 1863 (26 & 27 Viet. c. 40), s. 19. 
This provision applies only to the preceding portions of the Act (namely, the 
provisions stated in the text above), and does not therefore apply to the powers 
pi leasing etc. which come after. 

( b ) Ima. % s. 20. This provision applies to all paymonts under tho Ant without 
restriction. 

(e) See the provision as to leases for lives, p. 252, post. 

{d) Ducky of Cornwall Management Act, 1663 (26 A 27 Viet. e. 49), s. 21. 
By statute 7 ft 8 Viet. c. 65, s. 43, no licetooe, grant, or leave to search for, work, 
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540. The rent; reserved in such leases (other than of mines and 
minerals) must be the full and fair annual rent of the property 
without taking any fine or consideration in the nature of a fine 
(except as previously mentioned (e)), and be incident to the imme- 
diate reversion. 

In the case of a demise or grant of mines or minerals a reasonable 
amount of rent, royalty, dues, toll, or dish muBt be reserved 
without taking any fine or consideration in the nature of a 
fine(/), except in the cases previously mentioned (</). 

547. Leases for any term of years in possession, but not in rever- 
sion, may be granted by the Duke under the Duchy seal of any 
lands or hereditaments for the time being parcel of the possessions 
of the Duchy, with a view to the improvement of the same by the 
erection of new buildings or the repair of existing buildings thereon, 
or, in the case of open or unimproved or waste lands, by the 
inclosure or cultivation of the same or otherwise ( h ). 

In these leases a fair annual rent, incident to the immediate 
reversion, must be reserved, without taking any fine or considera- 
tion in the nature of a line (except as previously mentioned (i)). 
The lease must also contain a covenant by the lessee for the execu- 
tion of the particular improvements in consideration of which it is 
made (A). 

548. Leases of any part of the possessions of the Duchy may 
not be granted by the Duke of Cornwall for tho life or lives, or for 
any term of years determinable with the life or lives, of any person 
or persons other than those for whose life or lives some adjacent 
lands, parcel of the Duchy, were hold on the 18th July, 1868, 
and then not for any longer term than thirty-one years, 
determinable with such life or lives (/). 

549. New leases may be granted of any part of tho possessions 
of the Duchy in consideration of tho surrender of any outstanding 
ostate held for life or any term of years, either absolute or 
determinable with any life or lives. The value of the interest 
surrendered may be taken into account in determining the rent to 
be reserved in tho now lease, and the acceptance of the surrender is 
not to bo considered as the taking of a fine(m). 


or got mines, minerals, stone, or substrata, belonging to the Duchy, for a period 
not exceocling one year from tho duto of the samo, is to be subject to any stomp 
duty. 

(a) See noto 0/)* infra. 

(f) Duchy of Cornwall Management Act, 1803 (20 & 27 Viet. c. 49), s. 21. 
11 Dish” is a proportion of tin or lead ore paid as royaltv. 

(g) The restriction on. taking fines does not upply to affect the disposals for a 
limited period in consideration wholly or in part of a gross sum of money, and 
made with the sanction of tho Treasury (ibid., e. 23 ; and as to the disposals 
in question, see p. 242, ante). 

(n) Duchy of Cornwall Management Act, 1803 (26 & 27 Viet. c. 49), s. 22, as 
amended by the Duchy of Cornwall Management Act, 1893 (56 & 57 Viet 
c. 20), s. 1. 

(0 See note ( g ), supra. 

(k) Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. c. 49), s. 22. 

(/) Ibid., s, 23. 

(m) Ibid., s. 26. 
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Surrenders of any lease of Duchy possessions may also he 
accepted by the Duke of Cornwall, and separate leases of the whole 
or any part of the hereditaments surrendered granted under the 
Duchy seal for the residue of the term under the surrendered lease, 
und the rent reserved by the latter may be apportioned (a). 

New leases granted upon the surrender of an existing lease 
are effectual notwithstanding any underlease may not be sur- 
rendered (o). 

550. Where any port of the Duchy property comprised in any 
lease is sold, disposed of, or granted, all rights under covenants, 
powers of re-entry, and other powers and conditions of the lease 
remain in full force with regard to the residue of the 
property comprised in the lease, and are not prejudicially affeoted 
by the severance of the reversion although no apportionment of the 
rent reserved by the lease is made (p). 

The covenants, conditions, and agreements contained in any 
lease or grant made under tho powers conferred by the Duchy 
of Cornwall Management Act, EB68, are to be as good and effectual 
in law, according to their tenor, as if the Duke of Cornwall were 
seiBed of an absolute estate in fee simple of the hereditaments 
granted (q). 

551. Certain powers of leasing Duchy lands may be exofcised 
under the Military Lands Act, 1892 (/■). 

Special powers of granting leases of certain lands and premises 
situate in the parish of Lambeth, in the county of Surrey, and 
forming parcel of the Duchy, are conferred upon the Duke of 
Cornwall and his successors (s). 

552. For the purposes of small holdings and allotments, leases 
of Duchy lands may bo granted to a council (#) by the Duke of 
Cornwall, or other the persons for the time being having power 
to dispose of land belonging to the Duchy [a), for a term not 
exceeding thirty-five years, either with or without such right of 
renewal for not less than fourteen or more than thirty-five years as 


(») Duchy of Cornwall Management Act, 18G3 (26 & 27 Viet. c. 49), s. 27. 

(o) Ibid., b. 28, which enacts that such new looses are to be taken as renewals 
under the Landlord and Tenant Act, 1730 (4 Geo. 2, o. 28), s. 6. 

(») Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. c. 49), s. 29. 

(q) Ibid., b. 24. 

(r) do & 66 Viet. o. 43, s. 10 (1). See p. 201, ante. 

(a) Under the statute 62 Geo. 3, c. 123. • The powers as to looses conferred by 
this Act relate to the grauting of leases under contracts entered into under the 
powers conferred by the statute 60 Geo. 3, c. 6, which do not appear to extend to 
future Dukes of Cornwall, though the latter are bound by contracts and leasee 
entered into thereunder (statutes 60 Geo. 3, a 6, s. 1 ; 62 Geo. 3, o. 123, ss. 1, 2). 
The last-mentioned Aot also confers powers upon the Duke of Cornwall and his 
successors, with the advice and consent of his council or commissioners of 
revenue, to set apart land for streets, roads etc., to make sewers, drains, 
docks etc. (statute 62 Geo. 3, o. 123, bb. G, 7], with a saving of 'the rights 
of the OominusionerB of Sewers and of the city of London [ibid., ss. 8, 10). 

(0 41 Counoil ,r under the Act may be either the county, borough^ district, os 
pansh counoil, according to the provisions of the Aot which are applicable, 

(a) See, ss to these, p. 240, ante. 
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is conferred by the Act in the case of land hired compulsorily for 
thoso purposes (b). 

(7) Enrolment, 

653. All deeds and instruments by which any property (c) is pur- 
chased or any of the possessions of the Duchy sold, disposed of, enfran- 
chised, exchanged, leased, licensed to be demised, granted, charged, 
or released, and all agreements for reference or submission to arbi- 
tration, and any award made under reference or submission to 
arbitration under the powers of the Duchy of Cornwall Manage- 
ment Act, 1868, must be enrolled in the office of the Ductofcof 
Cornwall within six months after the date of the same (d). fhe 
enrolment must be made by the Keeper of ...the Records of the 
Duchy in order of time as the instrumental are brought to Ahe 
office, and a certificate under his hand, or the hand of his deputy, 
indorsed upon the same of the fact and date of enrolment , 

In cases where the enrolment of the instrument . ist the 
Duchy office is or has been omitted or delayed beyond th$;period 
provided as above, or otherwise, 'the Dipt of Cornwall, nr any 
person appointed by him by sign manual warrant, or, in the absence 
of such appointment, the Keeper of the Records of the Duchy, 
upon reasonable cause shown for the omission or delay, may direct 
or permit the making of the enrolment mine pro tunc (/). 

554. Enrolment is to have the like force and effect in all respects 
as enrolment or registration in the High Court of Justice (p), and 
the memorandum of enrolment written on the instrument and 
purporting to be signed by the Keeper of the Records of the Duchy 
or his deputy is evidence that the same has been enrolled 
according to the tenor of the memorandum and to the statutory 
provisions (h). 

555. As to deeds, certificates, receipts, or other instruments 
relating to the possessions of the Duchy, and enrolled in the 
Duchy office, the enrolment in the books of the office, or an 
examined copy of the enrolment, or a certificate purporting to set 
forth a true copy of the whole or part of the same, and purporting to 
be signed and certified by the Keeper of the Records of the Duchy, is, 
in the absence of evidence to the contrary, and without the production 

(f) Small Holdings and Allotments. Act, 1908 (8 Edw. 7, c. 36), s. 40 (1), (2). 
This provision is made subjoot f o any consents and conditions required, if any 
(see ibid., s. 40 ( 1 ) ). As to the renewal of leases of land hired compulsorily, see 
ibid., s. 44. See titles Allotments, Vol. I., p. 331 ; Small Holdings. As to 
agricultural holding* generally, see title Agrigultube, Vol. I., p. 237. 

(c) Namely, manors, lordships, messuages, lands, mines, minerals, tenements, 
hereditaments, r$nts, pensions, annuities, rights of common or mining, or 
other charges or rights. 

(d) See the text \nfra as to nunc pro tunc enrolments. 

(e) Duchy of Cornwall Management Act, 1863 (26 ft 27 Yict. 0.49), ss. 80, 31. 

(/) I bid., s. 33. When made, the enrolment is to be as valid and effectual as 

if made within the period limited by the Duchy of Cornwall Management Art, 
‘1863 (26 ft 27 Yict. o. 49), or otherwise (ibid.). 

(?) <H%h Court of Chancery or any of the courts at Westminster, in the Act j 
JNSrthe Central Office of the High Court (see R. S. 0., 1883, Ord. 61, r. 9). 

“ $jfc) Duchy of Cornwall Management Act, 1863 (26 ft 27 Yict. c. 49), e. S2L 
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of the original or the calling of any attesting witness, and, in the case 
of a certificate without proof, other than the production of the same, 
that the copy is a true copy, to be admitted in all courts of justice 
and in all legal proceedings as proof of the original instrument 
or enrolment, or of so much of the same as the certified copy 
purports to set forth, and as proof that the original was duly made, 
given, or executed by the parties (i). 

( 8 ) Application of certain General Acte. 

86®. The Agricultural Holdings Act, 1908 (k), applies to land 
belonging to the Duchy of Cornwall, and with respect thereto such 
person as the Duke of Cornwall or the possessor for the time being 
of the Duchy (Z) appoints is to represent the Duke of Cornwall or 
other possessor, and to be deemed the landlord, with power to do 
any act or thing which a landlord is authorised or required to 
do under the Act (m). 

Compensation under the Act payable by the Duke of Cornwall, 
or other possessor of the Duchy* (?i), in respect of an improvement 
comprised in Part I. or Part II. of the First Schedule to the Act (o), 
is to be paid, and advances therefor made, in the manner and 
subject to certain provisions (p) of the Duchy of Cornwall Manage- 
ment Act, 1863, with respect to improvements of land mentioned 
therein (q). This provision also applies, in certain cases relating to 
market gardens (r), to any improvement comprised in the Third 
Schedule to the Agricultural Holdings Act, 1908, compensation in 
respect of which in such cases is to bo paid in the same manner, 
and out of the same funds, as if it were comprised in Part I. of 
the First Schedule to the Agricultural Holdings Act, 1908 (s). 

567. Certain provisions of the Copyhold Act, 1841 (t), are 
extended and made applicable to lands and possessions in the 
Duchy of Cornwall, and to any enfranchisement of lands held 
of the Duchy manors under the powers of any existing Acts 


, (») Assessionable Manors Award Aot, 1848 (11 & 12 Viet. o. 83}, s. 6 . 

\k) 8 Edw. 7, o. 28. 

( 1 ) See, op to who is entitled to possession of the Duchy, pp. 238 et eeq., ante. 
(«t) Agricultural Holdings Act, 1908 (8 Edw. 7. c. 28), s. 39 ( 1 ), (2). 

(n) 8 ee pp. 238 et eeq., ante, 
to) See p. 191, ante. 

[p) Namely, those comprised in the Duchy of Cornwall Management Act, 
1863 (26 & 27 Viot. o. 49), s. 8 , as to which see p. 249, ante. 

( 9 ) Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), s. 39 (3). 

(r) Namely, in the case of holdings in respect of which it is agreed in writing 
on or after the 1st January, 1896, that the holding shall bo let or treated as a 
market garden. 

(«) 8 Edw. 7, 0 . 28, s. 42 (1) (b). 

(fl 4 & 5 Viet. c. 35. This Aot was repealed by tho Copyhold Act, 1894 (57 A 
68 Yict e. 46), s. 100, oertain of the provisions of the latter Aot being extended to 
manors and lands vested in the Sovereign in right of the Crown or of the Duchy 
of Lancaster (ibid., s. 98, and see pp. 195 et eeq . , 226, ante), but not to thef Duchy of 
Cornwall. It seems, therefore, that the Copyhold Act, 1841 (4 & 6 Viot. c. 35 ), 
is still applicable to the latter, since the provisions of a repealed Aot, in so far 
as tor are incorporated in an unrepealed Aot, remain in force notwithstanding 
the repeal See title Statutks. 
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of Parliament (a), and to the stewards and tenants of Duchy 
manors (b), 

558 . Land forming part of the possessions of the Duchy not 
exceeding in the whole one acre in any one parish (c) may be 
granted, conveyed, or enfranchised by deed to, or in favour of, any 
existing or intended institution to which the Literary and Scientific 
Institutions Act, 1854, applies. The grant is to be made by three 
or more of the principal officers of the Duchy, if so authorised (cf), 
and may be in the form provided (<?), or as near thereto as circum- 
stances will admit, and upon such terms and conditions as may 
seem fit (/). 

The like provision is made in the event of land so granted by 
way of gift ceasing to be used for the purposes of the institution, as 
in the case of the Duchy of Lancaster (g). 

559 . Powers vested iti the Board of Agriculture and Fisheries 
by the Inclosure Acts for effecting exchanges of land are as from 
the 13th July, 1863, with regard, to any exchange affecting the 
possessions of the Duchy of Cornwall, to bo deemed and construed 
to authorise a dealing, for the purpose of the exchange, with mines 
and minerals (h), and rights in respect of mines und minerals, 
either with or without any dealing with the ownership of the 
surface (7). 


(a) Namely, when the Asscssion able Manors Award Act, 1848(11 & 12 Viet. o. 
83), was passed (31st August, 1848). Quare, therefore, whothcr the provisions 
apply to enfranchisements under the Duchy of Cornwall Management Act, 1863 
(26 & 27 Viet. c. 49). 

(b) Assessiouablo Manors Awaid Act. 1848 (11 & 12 Viet. o. 83), s. 5. Tho 
provisions so extended are — (1) for enabling tenants to grant lights of way, 
entry, and othor easements to tho lord of tho manor for mining purposes; 
(21 for the partition of copyhold or customary lands by courts of equity; 
(3) for enabling customary courts to bo held though no copyhold tenant bo 
present.; (4) for enabling grants of land to bo held by copy of court roll, and 
admissions to bo mailo out of tho manors and out of court ; (5) for requiring 
every surrender, grant, and admission, and every fact provod to tho lord or 
steward at any court whore a homage is not assembled, to be forthwith entered 
on the court rolls, mid determining that presentment by the homugo is not 
essential to the validity of au admission. 

<■ (c) Namely, any placo separately maintaining its own poor (Literary and 
Scientific Institutions Act, 1854 (17 & 18 Viet. c. 112), s. 34). 

(d) By warrant under the hands of any throe or more of tho special commis- 
sioners for managing the Duchy, or under the hands of any throe or more of the 
persons having tho immediate maifagement if the Duchy is vested in the Crown, 
or under the hands of throe or more of tho principal officers of the Duchy, or of 
the persons having tl^e immediate management of the Duchy, if vested in a Duke 
of Cornwall (ibid., s. 3). As to the provisions for management, see p. 240, ante, 

(e) Literary and Scientific Institutions Act, 1854 (17 & 18 Viet. c. 112), s. 13. 
m ibid., s. 3. 

((■/) Ibid., b: 4. Tor the provision, see p. 222, ante. 

(A) As to the meaning of “ minerals 1 ’ in the Duoby of Cornwall Management 
Act, 1863 (26 & 27 Viet. c. 49), see note (d), p. 240, ante. 

( i ) Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. o. 49), s. 41. 
Tho powers of the InoloBure Commissioners were transferred to the Board of 
Agriculture (now the Board of Agriculture and Fisheries) by the Board of 
Agriculture Aot, 1889 (52 & 53 Viet. c. 80), s. 2. As to the application of the 
Inclosure Acts to Cornwall, see p. 199, ante. As to inclosure generally, see 
titles Commons, Vol. IV., p. 441; Copyholds; Highways, Streets, and 
Bridges; Open Spaces and Recreation Grounds. 
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560 . Nothing contained in the Improvement of Land Act, 1864, 
is to authorise any person to take, use, enter upon, or interfere 
with any land, soil, or water, or any right in respect of the "same, 
if belonging to the Sovereign for the time being in right of the 
Duchy of Cornwall, without the consent in writing of some two 
or more of the regular officers of the Duchy, or of such other 
persons as may be duly authorised under the Duchy of Cornwall 
Management Act, 1868 (k), to exercise all or any of the rights, 
powers, privileges, and authorities exercisable under that Act, or 
otherwise in relation to the Duchy, or, if belonging to the Duke 
of Cornwall for the time being, without the consent of the Duke 
under the Duchy seal for that purpose first had and obtained (l). 

Nor is the Improvement of Land Act, 1864, to take away, 
diminish, alter, prejudice, or affect any property rights, profits, 
privileges, powers, or authorities vested in or enjoyed by the 
Duke of Cornwall for tho time being, or the Sovereign in right 
of the Duchy (to). 

561 . Neither the London Ctfunty Council nor any vestry or 
borough or district council (») may take, or use, or in any manner 
interfero with any land, soil, tenemont, or hereditament, or any right 
of any nature, of or belonging to the Crown in right of the Duchy 
of Cornwall, without the previous consent in writing of two or more 
of the principal officers of the Duchy (which consent such officers 
are authorised to give). Nothing in the Metropolis Management 
Amendment Act, 1862 (o), is to divest, diminish, or alter any 
estate, right, privilege, power, or authority vested in or enjoyed by 
the Crown in respect of tho Duchy (p). 

This provision is, however, subject to a saving of the rights, 
powers, and authorities of the London County Council ( q ) relating 
to the main drainage of the metropolis (r). 

562 . Nothing in the Defence Act, 1842, is to vest or be con- 
strued to vest in the Secretary of State for War for the time being 
any estate or interest in any messuages, buildings, castles, forts, 
lines, or other fortifications, manors, lands, tenements, and here- 
ditaments belonging to the Duke of Cornwall, or other personage 
entitled for the time being to the revenues of the Duchy, in right 
or in respect of the Duchy, other than the estate and interest 


k) 26 & 27 Viet. o. 49, s. 39. For these provisions, see p. 240, ante . 

7) Improvement of Land Act, 1864 (27 & 28 Viet. o. 114), s. 37. 
w) Ibid. 

(») The Metropolitan Board of Works, vostries, and district boards, in the Act ; 
but their powers have now become vested in the bodies mentioned in the text 
(see note fn), p. 236, ante). 

to) 25 & 26 Viot. o. 102. 

(p) Metropolis Management Amendment Aot, 1862 (23 & 26 Viot c. 102), 
e. 117. 

(7) Metropolitan Board of Works, in tho Act; but see, as to the transfer of 
powers, note (n), p. 230, ante. 

(r) Metropolis Management Amendment Aot, 1862 (25 & 26 Viot. 0. 102), 
a. 117* These powers are not to be in any manner lessened, altered, prejudiced, 
or affected by this section, but may be put in force as if it had not been passed 
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under or by virtue of which the same were held by the Board of 
Ordnance (now tho Secretary of State for War) on the 10th August, 
184‘2(s): and nothing in the Act is to affect, alter, prejudice, or 
derogate from the estate, right, title, interest, privileges, or authority 
of the Duke of Cornwall, or other the personage for tho time being 
entitled to the revenues of the Duchy in right or in respect of the 
Duchy or the possessions thereof (£)• 

563. The provisions of the Prescription Act, 1832, by which a 
limited protection is afforded to persons claiming any right of 
common or other benefit (other than tithes, rent, or services) after 
thirty years' enjoyment, or, in the case of ways or other easements, 
or any watercourse, or use of any water, after twenty years' enjoy- 
ment, and absolute protection in either case after sixty and forty 
years’ enjoyment respectively, unless the enjoyment is by express 
agreement by deed or in writing, extend to claims over lands of 
the Duchy of Cornwall ( a ). 

(9) Mines under the Foreshore in Cornwall. 

564. As between the Sovereign in right of the Crown (6) and 
the Duke of Cornwall (c) in right of the Duchy, all mines and 
minerals {d) lying under the sea-shore between high and low water 
mark (e) within the county of Cornwall (/), and under estuaries and 


(«) Namely, the date of the passing of tho Act. 

(t) Defence Act, 1842 (5 & 0 Viet. c. 94), s. 41. Nothing in the Act is to bo 
admitted in any court of law or eauity, or otherwise construed, to alter or affect 
in any manuer tho tenure upon which any of tho classes of property mentioned 
in tho text above woro, previously to the 10th August, 1842, held or set apart 
for, or placed under the charge of, any person or persons acting under tho 
authority of or in trust for the Crown for the use and service of the ordnance or 
lato barrack department, or for the defence or security of the realm, nor to alter 
or affect in any manner wbatovor the estate, right, title, intorest, or authority, 
of the Duko of Cornwall, or other the personage entitled os above, in right or in 
respect of tho Duchy or the possessions thereof (ibid.). 

(а) Prescription Act, 1832 (2 & 3 Will. 4, o. 71), ss. 1, 2; and seo, generally, 
title Easements and Profits A Prendre. Cortain provisions of the following 
Acts apply to tho lands or possessions of the Duchy The Land Registry Aet, 
1862 (25 & 26 Viet. c. 63), ss. 114, 140; and the Land Transfer Act, 1876 (38 & 
39 Viet. c. 87), e. 66, amended as to possessory titles by the Land Transfer Act, 
1897 (60 & Cl Viet. o. 66), s. 18, Schedule (see p. 177, ante , and, generally, title 
Real Property and Chattels Real); tho Ti tho Act, 1830 (0 & 7 mlL4, 
c. 71), s. 13 (see p. 180, ante , and, generally, title Ecclesiastical Law); the 
Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), s. 37 (see p. 257, ante, 
and, generally, title Real Property and Chattels Real) ; the Grown Suits, 
do. Act, 1865 (28 & 29 Viet. o. 104), s. 52 (see title Crown Practice). 

(б) As to the right'of the Crown to mines under the foreshore, see p. 118, ante. 

(c) This term under the Act, unless repugnant to the oontext, comprehends 
the personage for the time being entitled to the revenues of the Duchy, 
including the Sovereign when there is no Duke of Cornwall (Cornwall Sub- 
marine Minos Act, 1858 (21 & 22 Viet. c. 100), s. 8). 

(d) 4 * Mines and minerals ” under the Act, unless repugnant to the context, 
includes all mines and minerals, quarrieB, veins, or bods of stone, and all 
substrata of any other nature, and the ground and soil in, upon, and under 
which the same lie (t&id.). 

(e) As to the settlement of disputes relating to the lines of high and low 
water marks, see p. 260, post. 

(/) Exclusive of any lands added or taken away by the Counties (Det&ohed 
Parts) Act, 1844 (7 & 8 Viet c. 61), ibid. 
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tidal rivers and other places (below high-water mark), even below 4. 

low-water mark, being in and part of the county (except mines and Revenues of 
minerals in or under land below high-water mark which is part Hemdtafr 
and parcel of any manor belonging to the Sovereign in right of the 
Crown), are vested in the Duke of Cornwall in right of the StSSJJw 
D uchy 0/). But mines and minerals lying below low- water mark urown ' 

under the open sea adjacent to, but not being part of, the county 
of Cornwall are vested in the Sovereign in right of the Crown 
as part of tho soil and territorial possessions of the Crown ( h ). 

565. The Sovereign and all persons entitled in right of the Right of 
Crown (including his or their lessees or tenants) to, or to the ftc P eM ^ 1 
management of, any of the mines and minerals lying below low- iow.water° W 
water mark under the open sea adjacent to, but not boing part of, m&Tk. 
the county of Cornwall, may take or use, or pass through, over, or 
under, any land(i) of the Duchy within tho county of Cornwall 
for certain specified purposes (k), upon giving to the Duke of 
Cornwall, and to any other persons for the time being interested 
in the land so required, two months’ previous notice stating tho 
nature of the facilities required (Z). 

In making use of these facilities no pit, shaft, adit, drift, Conditions, 
level, drain, watercourse, pool, or embankment may be sunk, 
driven, or made so as to weaken, damage, injure, or endanger any 
house or other building. Nor mav any tramroad, wagon or other 
way, or any works or machinery be placed, laid, made, or erected, 
nor any minerals be dressed or made merchantable, within fifty 
feet of any dwelling-house, or upon any garden or orchard, or so 
as to interfere with any mining works or operations of the Duke 
of Cornwall, his lessees or tenants (m). 

The Sovereign or person making use of the facilities must 
also make and keep good and sufficient gates, rails, bars, or posts 
in all places where necessary or proper to shut up or inclose any 
breach, gateway, or opening made in any of the fences ; and must 
also make all conveniences necessary for the convenience and 
safety of the owners or occupiers of the lands, of which use is so 
made, and other lands adjoining the same, and of the public, in 
order to prevent damage, inconvenience, and trespasses upon tbe 
land by cattle or other animals («). 


(a) Cornwall Submarine Mines Act, 1858 (21 & 22 Viet. c. 109), s. 1. 

(A) Ibid., s. 2. 

({) Either in the occupation of tenants under leases or agreements made after 
the 2nd August, 1858, or in that of the Duke of Cornwall for the time 
being. 

(jfc) Namely, in order to make or sink any pits, shafts, adits, drifts, levels, drains, 
watercourses, pools, or embankments, and to make, lay, place, use, and repair 
any spoil-hanks, roads, ways, bridges, and banks, and to make, erect, and repair 
any lodges, sheds, steam and other engines, buildings, works, and machinery, 
in, under, upon, through, over, or along the above lands, ana to do all other 
'acts necessary or convenient for working, searching for, digging, raising or 
carrying away, dressing, or making merchantable the above *mines and 
minerals. 

(J) Cornwall Submarine Mines Aot, 1858 (21 & 22 Viet, a 109), a. 3. 

An) Ibid. 

(«) /Wd., s. 4. 
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666. Compensation must also be made by the Crown or other 
person making use of the above facilities to the Duke of Cornwall 
and any other person interested in the lands taken or used both in 
respect of the use of the facilities, and for any damage or injury 
occasioned by the same (o), the amount of the compensation or 
damage to be determined as follows : — 

When the facilities are used upon, through, over, under, or along 
lands lying between high and low wuter mark and being part of the 
soil of the Duchy possessions, the compensation for the same is to 
he a sum equal to one-hfteonth part of the net dues or moneys 
received by the Crown from the mines and minerals below low- 
water mark worked and gotten by means of the facilities, in 
addition to compensation for any building, wharf, or other arti- 
ficial structure affected by the use of the facilities as above, the 
amount of the latter to be settled by agreement or in the mannei 
following. 

667- If not determined by agreement, the matter in difference 
must be settled by two arbitrators, dne named by the officer having 
the management of the land rovenues of the Crown in Cornwall, 
and the other by tho Duke of Cornwall or the Council for the Duchy, 
or by other the person or persons, if any, interested in the lands 
used. The matter is to be determined by the arbitrators, or by an 
umpire appointed by them before entering upon the reference. 

If the arbitrators, or either of them, or the umpire, dies, or refuses 
or for seven days neglects to act, his place is to be supplied by 
another person, to be appointed in a similar manner. 

The arbitrators or umpire must determine by whom and how the 
costs of the reference and award or umpirage are to be paid, and 
may call for any documents in the possession of oither party, and 
simimou and examine any witness upon oath, and administer the 
oath for that purpose (a). 

668. Where damage is done by any lossee or other person in 
searching or working for mines or minerals under the above powers, 
the compensation is payable by such lessee or other person com- 
mitting the damage or his representatives, and not by the 
Crown (6). 

669. Differences as to the true line of high or low wator mark 
between the Sovereign in right of the Crown or any Crown tenants 
under leases or agreements made after the 2nd August, 1858, 
and the Duke of Cornwall, are to be ^settled by arbitration or 
umpirage in the 'same manner in all respects as in the case of 
compensation (c). 

(o) Cornwall Submarine Mines Act, 1868 (21 & 22 Viet e. 109), ss. 3, 4, 

(a) Jbid., 8 . 6. 

(b) Ibid., s. 6. 

(r) Ibid., 8 . 7. The provisions of the Cornwall Submarine Mines Act, 1868 
(21 & 22 Viet. c. 109), do not affect any estate, right, title, claim, or demand 
of any person or body ^politic or corporate, and their respective representa- 
tives (except the Sovereign in right of the Crown, or the Du e of Cornwall in 
right of the Duchy, ana any person or body claiming under any grant, lease, 
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(10) Mining Right t in Ammionable Manor** 

670 . With regard to certain assessionable manors in the Duchy 
o f Cornwall (d), the following rights as to mines belong absolutely 
(in so far as they remain undisposed of («)) to the Duke of Corn- 
wall (J ) as possessions granted by the original charter ot Edward III., 
and thereby annexed to the Duchy, but without prejudice to the 
estates .or rights, if any, of the lessees thereof: — 

(1) All mines and minerals (g) in and under the tenements which 
on the 9th August, 1844, or at any time before the 1st May, 1844, 
were held as conventionary tenements (h) of such manors ; 


agreement, or assurance entered into by thorn or by the Council of the Duchy 
subsequently to the 2nd August, 1858) which they hud prior to the 2nd August, 
1858, or might have hod if tho Act hod not been passed (ibid., s. 0). 

(d) Namely, Helston-in-Trigg, Penmavne, Tiutogel, Rostormel, Penlyne, Pen- 
kneth, Talskedy, Liskeard, Eiilaton, Stoke Cliinslund, Trematon (statute 7 & 8 
Viot. c. 105, e. 53, Sched. I.). Originally the possessions of the Duchy included 
seventeen assessionable manors, of which the abovo on the 9th August, 1844, 
remained unsold, whilst certain othei*ossessionablo manors (see note (n), p. 202, 
post) had previously to that date been sold under tho statutory powers conferred 
for the redemption of land tax (see, as to these powers, p. 218, ante), but with tho 
expross exception and reservation in the conveyances of tho same of all mines 
ana minerals, and the right to work the same (see tho statute 7 & 8 Viet. c. 105, 
preamblo, and Schods. I., II. ; see, as to Duchy property generally, tho 
debate on the Civil List Bill, 1837, Parliamentary Debates, 3rd series, Vol. 
XXXIX., 1318-1365). 

(e) Seo tho statutory powers of disposition, p. 242, ante. 

(/) Tho expression *‘Duko of Cornwall” m tho statute 7 & 8 Viet. o. 105 
includes predecessors and successors, and ulso tho Sovoreign and his prodocessors 
and successors for the time being entitled to the possessions or revenues of tho 
Duchy during a vacancy thereof (7 & 8 Viet. c. 105, s. 92). 

(g) As to the meaning of tho term " mines and minerals,” see title Mines, 
Minerals, and Quarries. 

(A) “Convontionary tenement” in the Act (namely, 7 & 8 Viet. c. 105) includes 
all lands, tenements, and hereditaments which on the 9th August, 1844, or at 
any time within a hundred years before tho 1st May, 1844, were held as conven- 
tionary tenements of the manors mentioned in Scherls. I. and II. to tho Act (seo 
note (d), supra , and note (n), p. 262, post), whctlior tho tenure has been changed 
beforo the passing of tho Act (9th August, 131 1) or aftorwards or not, and also 
includes undivided and divided parts and shares of and in such conventionary 
tenements (7 & 8 Viet- c. 105, s. 92). As to tho modo of granting conventionary 
tenements, see this note, infra. Commissioners wero appointed under the Act.to 
determine — (1) what tenements were within tho assessionable manors, their 
boundaries, identities etc. ; (2) what wore the wastes and other lands within the 
manors, or tho minos etc. belonging to tho Duke ; (3) tho boundaries and 
extentof the manors themselves ; (1) generally what lands, minos, minerals etc., 
and hereditaments belonged to the Duke ,* (5) tho rents, services etc., pavablo 
by tenants of the conventional^ tenements ; (G) goncrally all matters and things 
relating to tho abovo, and which might enable them to make tho award 
(7 *8 Viet. c. 105, preamble, s. 13). The awards, which wore to be binding 
and ooiiclusivo in all future questions as to the subject-matter thereof (ibid., 
ss. 40, 48 — 62), subject to the limited right of appeal within a certain period 

able Manors Award Act, 1848(ll&12Vict.c.83, s. /(see also p. 262, post)* subject 
to certain rights of the lord or lords of the manor of Ty warnhaile and certain 
others which were not to be prejudiced (see, as to these rights, p. 263, post). 
Conventionary tenements determined to be such by the award for sixty years 
before the 1st May, 1844 (without prejudice to the mines and metallic minerals 
thereunder), are turned into freeholds, to be held in free and common socage, 
subject to the payment of the annual sums or ^portioned annual sums 
determined by the award, for the recovery of which the Duke of Cornwall is to 
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Biot. 4. (2) All mines, minerals, stone, substrata (i), and all other 

Revenues of profits whatsoever in, upon, under, and of all waste, including 
Hereditary all, commons, downs, moors, and uninclosed lands ( k ), and other 
Nature demesne lands of such manors respectively ; 

W All mines, minerals, stone, and substrata, in, upon, under, 
ine crown. an< j 0 f ft n 0 ther lands lying within or parcel of such manors 
respectively, and which (namely, the mines, minerals, stones, or 
substrata) were by certain awards (l) determined to belong to the 
Duke of Cornwall (i m ). 

Manors in 571. With regard to certain assessionable manors within the 
£»P£ tof Duchy which, before the 9th August, 1844, were sold for the 

mineral redemption of land tax (n), the following rights as to mineB belong 

rights were absolutely (in so far as they remain unsold or otherwise disposed 

reserved. of, and subject also to the rights of the lord of the manor of 

Tywarnhaile Tyas as to that manor (o)) to the Duke of Cornwall as 


have the same rights and remodios as, in the case of rents reserved on a 
demise or lease (7 & 1 Yict. c. 105, s. 41). The conventionary tenements first 
granted within sixty years of the 1st May, 1844, were directed to become part 
and parcel of the demesne lands of tho respective manors, subject to special 
provisions as to compensation to persons having certain interests therein {ibid., 
ss. 42, 43) ; and rights of herbage, pasture, or common, or any other profit or 
benefit enjoyed over Duchy lands and possessions, and formerly let or granted 
in gross, and not as appendant or appurtenant to any specific tenement, were 
not confirmed, but the lands subject thereto freed and discharged therefrom, 
with power to the commissioners to award certain compensation in the case of 
common of pasture or turbary (ibid., ss. 44, 45). Tlie estates, interests, uses, 
trusts, powers, provisoes, and agreements previously subsisting with regard to 
the conventionary tenements prior to their conversion into freeholds (so far as 
capable of taking effect in the conventionary tenement) were preserved (ibid., 
a. 46). The awards of the commissioners do not determine or in any wise pre- 
judice, affect, or extend to any lawful right, profit, privilege, or easement to 
whioh the tinners of the county of Cornwall aie or claim to be entitlod as suoh 
tinners under or by force of any statute, custom, prescription, or royal charter, 
which are to remain in full force and vigour as if the said Act hod not been 
passed (ibid., s. 84). The commissioners were expressly debarrod from inquiring 
or awarding os to any claims to mines or minerals under or by virtue of the custom 
or supposed custom commonly called “ bounding,” or as to any claim, title, or 
interest known by the name of “ tin bounds ” ; and the inquiry of the commis- 
signers was directed to bo made without any regard to the custom of "bounding,” 
or any estate or interest acquired thereby, without prejudice to any such 
custom, supposed custom, estate, or interest (ibid., s. 32). These rights (if any) 
are therefore unaffected by the awards. As to the custom of “ tin bounding, 
see title Mines, Minerals, and Quarries. 

(t) As to the meaning of these terms, see title Mines, Minerals, and 
Quarries. 

(k) Tho expression*' waste ” or " waste lands ” has this meaning throughout 
the Btatute (7 & 8 .Yiot. o. 105, s. 92). 

(0 See note (A), p. 201, ante. 

(m) Statute. 7 & 8 Yict. o. 105, s. 53. 

(n) Namely’, the manors of Tewington, Tybosta, Moresk, Tywarnhaile, Helston- 
in-Kerrier, Calstock (statute 7 & 8 Yict. o. 105, preamble, Sched. II. ; and see 
note (d), p. 261, ante). The conveyances under which these manors were sold 
contained a reservation of “ all mines and minerals within and undor the same, 
with full and free liberty of ingress, egress, and regress to dig, search for, take, 
use, and work the same, 1 ’ and the provision in the text is enaoted in order to 
put an end to doubts as to the rights of the Duke to mines and minerals in 
such manors (see 7 ft 8 Yict. o. 105, preamble). 

(o) Bee p. 263, poet, as to these rights. 
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possessions granted by the original charter and thereby annexed to 
the Duchy, but without prejudice to the estates or rights, if any, of 
persons being lessees of the then Duke of Cornwall on the&th 
August, 1844, namely, the right to all mines and metallic minerals 
in, upon, under, and of the tenements which on the 9th August, 
1844, or at any time within one hundred years before that date 
were held as conventionary tenements of sucn manors ; or in, upon, 
under, and of all lands lying within such manors which at the time 
of the Bale of the respective manors were waste and demesne lands 
of the same ; or in, upon, and under all other lands lying within 
or parcel of the same manors respectively, and which (namely, the 
mines and metallic minerals) were by the above-mentioned 
awards ( p ) determined to belong to the Duke of Cornwall (a). 

The property in mines in the freehold tenements of the asses- 
sionable manors (other than those which were formerly conven- 
tionary tenements but converted into freeholds under the above- 
mentioned awards) belongs to the freeholders (6). 

672. The lord or lords of the manor of Tywarnhaile Tyas are 
entitled in right of their manor or lordship or otherwise to a moiety 
of all tin mines, tin ore, tin dues, or tin toll throughout the lands 
awarded (c) as the demesne or conventionary lands of the manor 
of Tywarnhaile, and the Duke of Cornwall is entitled to a moiety 
of all the like mines, ore, dues, or toll throughout the lands within 
the manor or lordship of Tywarnhaile Tyas (d). 

These rights as to the manor of Tywarnhaile are not disturbed, 
varied, impaired, or prejudiced by the award referred to above, but 
the Duke of Cornwall and his successors and the lord or lords for 
the time being of the manor of Tywarnhaile Tyas (or the majority 
in value of such lords) may by agreement made by deed and enrolled 
in the office of the Duchy, agree upon and determine all questions 
which may at any time arise between the above parties relating to 
the above claims, rights, and interests, and define and settle the 
same, and make such provisions and regulations for granting, 
demising, and working the tin mines, ores, dues, and toll, and 
collecting, recovering, and dividing all profits or advantages accru- 
ing or arising therefrom, and generally for doing all matters and 
things incidental or relating thereto (e). 

Agreements so made and enrolled, and every demise or grant 
made in pursuance of the same, are to be binding and conclusive 
for all purposes whatsoever, subject to a saving to all persons (other 
than the Duke and the lords of the manor and those claiming by or 
under them, and other than the parties to any such agreement, 
demise, or grant as above) of all such estates, rights, titles, interest, 
and claims in, to, or upon the afore-mentioned lands, mines, 


(p) See note (/*)» p. 261, ante. 

(a) Statute 7 & 8 Viet. e. 105, s. 54. 

m See note (h), p. 261, ante, and Bowe v. Brenton (1828),*Ooncanen*e 
lUjp. p. 316 ; Crease v. Barrett (1835), 1 Or. M. & B. 919, 922. 

(e) See, ae to the award, note (A), p. 261, ante. 

Ml Aseeaaionable Manors Award Act, 1848 (11 A 12 Viet. o. 83), a. 2. 

(e) Hid, 

H.L.— V1T. M 
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ores, (lues, or toll as they lawfully had on the 31st August, 
1848 (/). 

373. Subject to certain restrictions as to parks and pleasure 
grounds eic.(g), and to provisions as to compensation (h), notice (t), 
and security for damage (k), the Duke of Cornwall and his lessees, 
and all persons authorised by the Duke, and his or their agents 
and workmen may enter into and upon all lands or tenements 
of any tenure situate or being within, or held of, any of the said 
manors (Q, in which any mines, minerals, stone, or substrata 
belong to the said Duke as above, and search, dig for, open, and 
work such mines, and get, carry away, and dispose of the minerals, 
stone, or substrata, and erect all such buildings, steam and other 
engines, machinery, and things, and sink and make all such pits, 
shafts, levels, adits, air-holes, tram and other roads, and other 
works, and take sufficient stone, lime, and slate for such buildings 
and other works, and take and use and divert all such water, and 
take and use all such room for ore and rubbish and other things, 
and do all such other acts and things upon, under, in, and about 
the above lands and tenements, as may be necessary or convenient 
for working the mines aforesaid, and getting, washing, dressing, 
rendering merchantable, carrying away, and disposing of the same 
minerals, stone, or substrata (in). 


Notice to 574. Before entry may be made oy the Duke of Cornwall or any 

occupiers. other porson under the above provisions upon any lands or tenements 
(other than waste lands) to search, dig for, open, work, or get any 
mines or minerals, one calendar month’s previous notice in writing 
must be given of the intonded entry to the occupier of the surface, 
or (if the occupier or his place of abode be unknown or uncertain) 
affixed in or upon some conspicuous part of the lands or tenements. 
The notice must specify and describe the lands and tenements upon 
which the entry is to be made, and must state the name and place 
of abode of the person by whom or on whose behalf the entry is 
intended to be made (n). Security for compensation must also be 


(/) Assessionable Manors Award Act, 1848 (11 & 12 Viet. c. 83), s. 2. 

• (J) Nothing in the statute 7 & 8 Viet. c. 105 is to authoriso or empower the 
Duke of Cornwall or any person claiming under him to erect any building or 
steam or other engine, machinory, or thing, or to sink or make any pit shaft, air- 
hole, tram, or other road, or to lay any oro, rubbish, or other thing, or to enter into 
or upon the surface of any land ‘which the commissioners by their award (see 
noto (A), p. 281, ante) certified, end were so required to certify, to have been on 
the 1st May. 1844,. appropriated as a garden, park, or pleasure ground, or ua 
a dwelling-house or yard or curtilage to the same, and which afterwards con- 
tinues to be so -appropriated, or in or upon any land which may at any time after 
th4 0th August, 1844, at the time of entry be actually and bond fide appropriated 
and usod os & dwelling-houso, or as a yard, ourtilago, or garden attached to the 
Bamo, so long aa the same continues to be so appropriated, and so that no such 
yard, curtilage, or garden extends more than fifty feet from such dwelling, 
nouse (7 & 8 Viet. o. 105, s. 70). 

(h) As to compensation, see p. 265, post. 

(t) See the text infra . 

(&) See p. 265, post, and note (o), ibid. 

(l) See noto (d), p. 261, and note (n), p. 202, ante. 

(m) Statute 7 & 8 Viot. o. 105, s. 63. 

(n) Ibid., b. GO. 
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given by any person (other than the Duke of Cornwall) before 
entry for the above purposes upon any lands or tenements (other 
than waste lands), if required so to do by any person interested 
in the lands or tenements (o). 

675. Adequate compensation in such cases must be made by the 
Duke or other persons making use of these powers to the persons 
entitled to the surface of such lands or tenements, or to such water, 
for the damage done or occasioned by the exercise of the above 
rights, privileges, and easements, and to the persons entitled to the 
materials for any such materials taken. A claim for compensation 
for damage must be made in writing before the expiration of six 
calendar months after the damage was done, or from tho time 
when the entry or other act by which the damage was done 
determines or ceases, where such entry or other act iB of a 
continuing nature (p). 

576. The provisions rendering the Duke of Cornwall and his 
lessees, and other persons authorised by him, liable to make 
compensation for the damage done to the surface of lands and 
tenements do not apply to any lands or tenements which by the 

(o) Tho security is to bo given by depositing £20 or any larger sum 
which tho person entering may think fit with the registrar of the court of 
the Vico-Wardon of tho Stannaries of Cornwall, now the registrar of theP county 
court, the Vico-Warden’s court being abolished and its powers transferred to the 
county courts of Cornwall (see Stannaries Court (Abolition) Act., 1896 (69 & 60 
Viet. o. 46), s. 1, and p. 241, ante), or giving to tho registrar a joint ana several 
bond under the hands and seals of tho person entering, and of one or two 
sufficient sureties (in oase of dispute to be approved of by the registrar, or by 
any two justices of the peaco for the county of Cornwall), conditioned for seouring 
to the said registrar, or to the registrar for the time being of the county of 
Cornwall, on demand by him, payment of tho sum of £20 or any largor sum 
as aforesaid. The sum so deposited or securod by bond is to be hold by tho 
registrar os a security for tho payment of tho compensation (see infra ) to 
become payable for the damage caused by the entry, and for tho costs to bo 
incurred in any proceeding for determining the amount of the compensation, 
or otherwise in relation thoreto. The deposit, or the money recovered upon 
tho bond, is to be paid and applied by the registrar accordingly either upon 
satisfactory proof being made to him of the same having become payable and of 
the person entitled thereto or part thereof, or according to the direction of the 
oounty court j udge (see infra). If the amount of the damage (to bo decided in tKe 
manner described infra) and of such costs, if any, is equal to or exceeds the sum 
deposited or secured, the county court judge is required, upon the application 
of any person interested in the lands or tenements, to issue his injunction to 
stop the further proseoution of the search for minerals until the amount of the 
previous damage and such costs, if any, have been paid by tho person liable, 
or until a further deposit of not less than £20 or a furthor bond for a similar 
amount, and with one or two sureties, to be approved of as above, has been 
mode with or given to the registrar as a 4 security for the compensation for 
the further damage, which further sum is to bn paid and applied by the 
registrar as above (statute 7 & 8 Yict. c. 106, s. 61). Bonds given under the 
Act are not chargeable with any stamp duty (ibid, , s. 91). 

(p) Statute 7 & 8 Viot. o. 106, s. 66. Disputes are to be settled either by two 
justices of the peaoe for tho county of Cornwall or by the oounty court judge 
(tfcU, s. 66; and see note (o), supra). The Aot also contains provisions as to the 
persons who may be entitled to reoeive compensation (s. 67), the interests of 
limited owners (s. 68) and persons under disability (s. 69), and other incidental 
matters (ss. 62—66). The Duke of Cornwall is not liable to the payment of com* 
pensation for damage dona by any lessee or pther person in or about any searching 
or working for mines or minerals under the provisions in question (ibid., s. 67). 
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previously mentioned awards have been determined to be waste or 
demesne lands of the manors remaining unsold on the 9th August, 
1844, or to any lands or tenements which at the respective dates 
of the conveyances of the manors sold for the redemption of land 
tax prior to that date were waste or demesne lands of the same 
manors respectively (q). 

Subject and without prejudice to the liens, rights, and remedies 
given to the persons becoming entitled to compensation for damage, 
the Duke of Cornwall and his lessees, and other the persons 
authorised by him, and his and their agents and workmen, may 
either pull down, remove, and take away, or fill up all buildings, 
steam and other engines, machinery, and tilings, pits, mines, 
dams, sluices, and works which may be erected or fixed or opened 
or worked upon any lands and tenements in pursuance of the above 
provisions, and which are no longer used for the purposes stated 
above, or allow the same to remain for any time which he or they 
(namely, the Duke of Cornwall, his lessees etc.) may think fit after 
the same have ceased to be used for such purposes ; and no buildings, 
mines, pits, works, or other things, are by non-user or otherwise to 
be deemed to be abandoned so as to vest any right or title in the same 
in the owner of the land, or to give any fresh right of compensation 
on the same being resumed or again entered upon and used (r). 

577. All the manors, lands, tenements, and hereditaments 
already referred to (s) are (except in cases which are otherwise 
expressly provided for) to be held of the Duke of Cornwall, and all 
other persons respectively, by the same tenures, services, fee farms, 
chief rents, heriots, and other duties, to all intents and purposes as 
the same should or ought of right to be held if the estates, rights, and 
interests established and made sure under the above provisions (#) had 
been firm, good, and effectual in law before the 9th August, 1844 (u). 

(II) Special Provisions relating to Mines . 

578. The rights and obligations relating to mining partnerships, 
cost-book companies, the wages and rights of miners in metalliferous 
mines and tin streaming works, mining clubs, and various matters 
relating thereto within the Stannaries, and falling within the former 
jurisdiction of the Vice-Warden of the Stannaries Court (which 
has ob from the 1st January, 1897, been transferred to the judge of 
tiie county courts in Cornwall (t>)), are regulated principally by the 
Stannaries Acts, 1869 and 1887 (w). 

(q) Statute 7 & 8 Viet. o. 105, s. 88 ; see note (d), p. 261, and note (a), p. 262, ante. 

ir) Ibid., s. 60. 

(s) Namely, those included in the statute 7 & 8 Viet. o. 105. 

ftj Namely, those contained in thA statute 7 & 8 Viot. o. 105. As to the awards 
of the commissioners which settled disputes relating to mines eto., see note (A), 
p. 261, ante . 

(it) Namely, the date when the Act was passed. 

(in See note (o), p. 265, ante. As to the jurisdiction and procedure of the 
Stannaries Court, see the Stannaries Acts, 1836 (6 & 7 Will. 4, o. 106), ss. 4, 6, 7, 
and 1856 (18 ft 10 Viet c. 32); Judicature Act, 1873 (36 A 37 Viet, a 66), s. 18 ; 
County Courts Act, 1888 (51 ft 52 Viot 0 . 43), s. 177 ; Stannaries Court (Abolition) 
Act, 1806 (60 ft 60 Viet. o. 45). See, generally, title Courts. 

(w) 32 ft 33 Viot. o. 16 ; 60 & 61 Viet. c. 43, whioh is partially repealed by 
the Statute Law Revision Act, 1098 (8 Edw. 7, c. 49), and the Companies 
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(12) Special Provisions for the Limitation o f Actions and the Quieting of Titles . 

579 . The general Statutes of Limitation are not binding upon 
the Crown unless made so either expressly or by necessary implica- 
tion (x), and this principle extends, it is apprehended, to the person 
in possession of the Duchy of Cornwall for the time being, whether 
he be the Sovereign or the heir apparent (y). In addition, however, 
to the cases in which the provisions of the Crown Suits Acts, 1769 
and 1861 (z) (the operation of which is in general confined to Duchy 
property lying outside the county of Cornwall, or to certain rights 
relating to the foreshore), are expressly extended to the Duke of 
Cornwall (a), express provision is made for the limitation of suits 
with regard to certain classes of Duchy property within the county 
of Cornwall (6), and suits and actions relating to interests in mines 
and conventionary tenements within the assessionable manors of 
the Duchy are specially dealt with (c). 

580 . As 'to hereditaments not within the county of Cornwall 
and also as to such hereditaments within the said county as are 
excepted from the special provisions enacted with regard to certain 
property and suits within the Duchy ( d ) (including any property, 
right, claim, or question, of, to, or concerning navigable rivers, 
estuaries, ports, or branches of the sea, or the fundus or soil, or tho 
shores between high and low water mark of the same respectively (e)), 
all the provisions of the Crown Suits Act, 1769 (/),as extended by 
the Crown Suits Act, 1861 (y ), together with a portion of the 
special enactment relating to other portions of the Duchy (7t), 
extend and are applicable to the Duke of Cornwall in like manner 
as if lie were throughout mentioned or referred to where the 
“ King’s Majesty ” or “ His Majesty ” is in the Acts mentioned or 
referred to (i). 


J Act, 1908 (8 Edw. 7, c. 69). Soe also tho Companies Acts, 1862 
(26 & 26 Viet. c. 89), as. 4, 68, 174 (3), 199 (4) ; and 1890 (53 & 54 Viet. c. 63), 
si. 1, 3 ; as from 1st April, 1909, thoso Acts are repealed by and re-enacted in 
the Companies (Consolidation) Aot, 1908 (8 Edw. 7, o. 69) ; Workmen’s Com- 
pensation Act, 1906 (6 Edw. 7, c. 58), ss. 4, 6. Seo, generally, titles 
Companies, Vol. V. ; Mines, Minerals, and Quarries. 

(x) See Vol. VI., p. 410, and H. v. Jlayly (1841), 1 Dr. & War. 213. ^liis 
exemption extends to tho case where tho Crown is acting only os a trustee 
for the public, e.g., where (as in the case cited) the action is brought on a 

fnisance to secure tho performance of a public duty. 

As to whon the Sovereign is entitled, seo p. 239, ante. 

9 Geo. 3, c. 16 ; 24 & 25 Viet. o. 62. 

See infra and following pages. 

By statute 7 & 8 Viet o. 105. As to coses whore this Act does not apply, 
see ss. 78, 77, 79—88 thereof. 

(c) See pp. 261 et eeq., ante. 

(a) Namely, those excepted from the operation of the statute 7 & 8 Viet, o. 105, 
the provisions of whioh are given in the text below (pp. 268 et scq., post). 

(«) Statutes 23 & 24 Viet. o. 63, preamble; 7 & 8 Viet o. 105, s. 86. 

(/) 9 Geo. 3, a 16. For the provisions of this Act, see title Limitation of 
Actions. 

(y) 24 A 25 Viot. c. 62, ss. 1, 2, 4. For these provisions, see titleJjiMTTATroN 
op Actions. 


: (A) Namely, ss. 72 and 75 of the statute 7 & 8 Viet, o* 105, os to which see 
pp. 269, 270, post (statute 23 A 24 Viet o. 63, s. 1). 

(0 Statute 23 & 24 Viet. o. 63, s. 1 ; Grown Suits Act, 1881 (24 & 25 Viet 
o. 82), ss. 1, 2, 4. 
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Ssot.4. Under the above provisions claims by the Duke of Cornwall 
Revenues of relating to the hereditaments falling within such classes of property 
Hereditary (other than liberties or franchises) are, in general, barred by the 
Nature lapse of sixty years (ft), notwithstanding that the same have 
wtataed by b een j n charge to the Duke of Cornwall, or his predecessors or 
the Crown. succe ssors, or stood insuper of record, within that space of time, 
the fact of having been in charge, or of having Btood insuper 
of record, being as against the person or persons who have been 
in enjoyment of the hereditaments for the period of sixty years, 
and all claiming by, from, or under them or any of them, of no 
force and effect (/). 

Actions u 681. As to Duchy property within the county of Cornwall not 

to nert falling within the above classes, the Duke of Cornwall may not 

5StESthe a * any time sue, impeach, question, or implead any person for 

county of or in any wise concerning any lands, manors, tenements, rents, 
Cornwall. tithes, or hereditaments whatsoever, situate, issuing, or arising in 
the county of Cornwall (other that* liberties or franchises, and 
other than mines, minerals, stone, or substrata), or for or in 
any wise concerning the revenues, issues, and proiits of the same, 
nor may he make any title, claim, challenge, or demand of, on, or 
to the same (except as aforesaid), by reason of any right or title 
which has not first accrued or grown within the space of sixty 
years next before the filing, issuing, or commencing of every such 
action, bill, plaint, information, commission, or other suit or pro- 
ceeding as may at any time be filed, issued, or commenced for 
recovering the same, or in respect thereof ( m ), unless the Duke of 
Cornwall (or some other person under whom he lawfully has or 
claims anything in the same by force of any right or title) has been 
answered by force and virtue of any sucli right or title to tho same, 
or the rents, revenues, issues, or profits thoreof, within the said space 
of sixty years (»). 

The Duke of Cornwall, his heirs or successors (o), may not sue, 
impeach, question, or implead any person or persons for or in 
any wise concerning any manors, lands, tenements, rents, tithes, or 
hereditaments whatsoever in the county of Cornwall (other than 
franchises or liberties, and, it seems, other than mines, minerals, 
Btone, or substrata (p)), which such person or persons, or his or 


(k) Crown Suits Act, 176S> (9 Geo. 3, c. 1G). As to tlio particulars of this 
provision, see title Limitation of Actions. 

(2) Crown Suits Act, 1801 (2 1 ft 25 Viet. c. 02), ss. 1, 2; and see for particulars, 
title Limitation of Actions. 

(m) 7 & 8 Viet. c. 105 w s. 71— an Act for quieting titles within the Duchy. 
The provisions of this Aot only apply to property within the county of Corn- 
wall, and not to various matters which are set out in ss. 76, 77, 79 — 88 of the Act. 

(») 7 ft 8 Viet. o. 105, s. 71. The words “ or that the same shall have been 
duly in charge to the Duke of Cornwall, or have stood insuper of record within 
the said space of sixty years,’ 1 which follow in the Act have beon impliedly 
repealed by ss. 1, 2, of the Crown Suits Act, 1861 (24 ft 25 Viet. c. 62), as to 
which see p. 269, post. 

g Namely, the date of tho passing of the Crown Suits Act, 1861 (24 ft 25 Viet. 

( p) This provision is to be construed together with and be deemed to form 
part of the statuto 7 & 8 Viet. c. 105 (Crown Suits Act, 1861 (24 ft 25 Viot. a 62), 
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their or any oi their ancestors or predecessors, or those from, by, or 
under whom they claim, have or shall have held or of which they 
have or shall have enjoyed or taken the rents, issues, or profits 
by the space of sixty yearB next before the filing, issuing, or 
commencing of the proceeding (q). 

But the Duke of Cornwall, or any person under whom the Duke 
of Cornwall has or lawfully claims as aforesaid, is not to be deemed, 
for the purposes of these provisions, to have been answered by force 
or virtue of any such right or title, the rents, revenues, issues, or 
profits of any lands, manors, tenements, rents, tithes, or heredita- 
ments which have been held or enjoyed, or of which the rents, 
revenues, issues, or profits have been taken by any other person by 
the space of sixty years next before the filing, issuing, or com- 
mencing of any such action, suit, bill, plaint, information, com- 
mission, or other suit or proceeding for recovering the same, or in 
respect thereof, by reason of the same having been part or parcel 
of any honour or manor or other hereditament of which the rents, 
revenues, issues, or profits have been answered to the Duke of 
Cornwall, or any other person under whom the Duke of Cornwall 
has or lawfully claims as aforesaid, or which honour or manor or 
other hereditament shall have been duly in charge to the Duke of 
Cornwall, or to or with any officer of the Duchy of Cornwall, or 
stood insuper of record (r). 


am. 4. 
Revenues of 
Hereflttwy 
Nature 
retained by 
the Grown. 


582. The Duke of Cornwall may not sue, impeach, question, or Actions as 
implead any person for or in any wiso concerning any mines, ftnd 

minerals, stone, or substrata in, upon, under, or of any lands, mneral8, 
manors, tenements, or hereditaments whatsoever situate in the 
county of Cornwall in the following cases 
(1) Where the lands, manors, tenements, or hereditaments have 
been held or enjoyed by such person, or any person by, through, 
or under whom he claims, or any person whomsoever other than the 
Duke of Cornwall, or any person claiming under him, for a period 
of sixty years or more, without interruption or disturbance by the 
Duke of Cornwall or any person claiming under him, before the 
filing, issuing, or commencing of the action, bill, plaint, information, 
commission, or other suit or proceeding in respect of the mines, 
minerals, stone, or substrata, and where such mines, minerals, 
stone, or substrata have been substantially worked and gotten at 
any time during such period by the person who has so held and 
enjoyed the said lands etc., and the mines, minerals, stone, or 
substrata have not been at any time during the period of sixty years 
worked, gotten, or the tolls, duos, royalties, and other profits 


s. 2) ; it seems, therefore, that it must be read with s. 71 of that Act, which 
excludes mines, minerals etc., and not with ss. 73 and 74, relating to minos and 
minerals, as to which separate provision is made (soe as to these, p. 270, 

Crown Suits Act, 1861 (24 & 25 Viet. o. 62), ss. 1, 2. This provision also 
applies to suits as to property not within tho county of Cornwall and the other 
classes of property excluded from the operation of the statute 7 A 8 Viot. o. 105, 
as to which see note (m), p. 208, ante. 

(r) Statute 7 & 8 Viet. o. 105, s. 72. This provision applies also to Duchy 
property not within the statute (see note (m), p. 268, ante). 
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sect. 4. thereof, received or enjoyed by the Bake of Cornwall or some 
Revenues of person claiming under him (e ) ; 

Hereditary (2) Where the lands, manors, tenements, or hereditaments have 
been held or enjoyed by such person, or any person by, through, 
ttwCr wn or un< * er whom he claims, or any person whomsoever other than 
raejsrown. the said Duke, or any person claiming under him, for a period of one' 
hundred years, without interruption by the said Duke or any person 
claiming under him, before the commencement of the proceedings 
in respect of the mines, minerals etc., subject to a similar condi- 
tion as to the non-user or receipt of tolls etc. by the Duke of 
Cornwall or person claiming under him during that period (£). 

583. The above provisions as to property within the county of 
Cornwall apply notwithstanding that the manors, lands, tenements, 
rents, tithes, or hereditaments, or the rents, revenues, issues, or 
profits of the same, have been in charge to the Duke of Cornwall 
or his predecessors or successors or stood insuper of record within 
the said space of sixty years, such standing in oharge or insuper of 
record being of no force and effect as against such person or 
persons and all claiming by, from, or under them (u). 


Principality 
of Scotland. 


Sub-Sect. 3. — The Re l antes of the Principality of Scotland. 

584. The eldest son of the Sovereign, as Prince and Steward of 
Scotland by inheritance, iB entitled to the rovenues of the Principality 
of Scotland (a), which are not included in the surrender effected by 
the Civil List Act. Until a son is born, the Principality remains 
vested in the Sovereign as Prince and Steward in right of the 
Crown (b), and the prerogatives of the Crown extend to the posses- 
sions of the Principality whilst so vested (c). 

It haB been held that grants by the Crown whilst no heir exists 
are void unless made by the Sovereign as Prince of Scotland (d), 
and that when there iB a Prince existing they must be made by the 
Sovereign expressly as administrator (e). 

The land revenues, lands, teinds, feu retour, and other duties 
and casualties of the Crown in Scotland (including those of 


Statute 7 & 8 Viet. c. 103, s. 73. 

(t) IUd. % b. 74. 

(u) Crown Suits Act, 1861 (24 & 23 Viet, c. 62), bs. 1, 2. Rents, revenues, 
issues, and profits duly in charge by, to, or with any proper officer of the Duchy 
are to be deemed to be held and taken as duly in charge within the meaning and 
intent of the above provisions, any usage or custom to the contrary notwith- 
standing (statute 7 & 8 Viet. o. 105, a 73 ; Crown Suits Act, 1861 (24 & 25 Viet, 
c. 62), s. 2). These provisions us to land in charge etc. apply to the lands etc. 
oxcluded from tie operation of the 7 & 8 Viet. c. 103 (see statute 23 & 24 
Viet. o. 53, s. 1 ; Crown Suits Act, 1861 (24 & 25 Yict o. 62), s. 2). 

(a) Pwruts'v. Lust ( Laird) (1680), Mor. Diet 8542, where the history of the 
Principality iB discussed. 

(5) Johnston v. Riecarton (1608), Mor. Diet. 11,665-6. It is said, on the 
authority of this oase, that the Sovereign, whilst there is no heir apparent, holds 
the Principality in his own right, and not as administrator of a future heir 
[ibid., 11,686). 

(c) Purves v. Loss (Laird), supra . 

(a) Johnston v. Rtccartoti, supra ; but seo Hamilton v. Bargany (Vassal*) 
(1626), Mor. Diot. 6622-3. 

(0 Ibid. 
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the Principality of Scotland) have been placed nnder the manage- Saor. *• 
ment of the Commissioners of Woods and Forests (/), and are Revmes of 
subject, in general, to such of the provisions relating to sales, leases, Hersditaiy 
exchanges, and the general administration of Crown lands in Nature 
England under the Crown Lands Act, 1829, as are applicable (g). SeCrown 

Sect. 6 . — The Civil LUL 
Sub-Seot. 1 . — Annuities and Pensions. 

585. In return for the surrender of the hereditary revenues (h) Revenue 
there iB to be paid for the King’s civil list during the present reign [™j g puU,c 
and six months thereafter the yearly sum of £470,000 (t)> to be run 9 * 
applied to the following classes of expenditure : 

(1) Their Majesties’ privy purse .... £110,000 

(2) Salaries of His Majesty’s household and retired 

allowances 125,800 

(3) Expenses of His Majesty’s household • • 193,000 

(4) Works 20,000 

(6) Royal bounty, alms, and special services. . 13,200 

(G) Unappropriated 8,000 (k). 

The Treasury is empowered to direct, at the end of any calendar 
year, that the surplus of the sum appropriated to any class may be 
applied as an addition to the sum available for any other class ( l ). 

586. The payment of the following annuities is also provided Annuities, 
for : — 

(1) To Her Majesty Queen Alexandra, in the event of her 
surviving the King, £70,000 during her life (mi). 

(2) To the Duke of Cornwall and York, now the Prince of Wales, 
during the joint lives of himself and the King, £20,000 (a). 

(8) To Lho Princess of Wales, during the continuance of her 

marriage with the Prince of Wales, £10,000 for her sole and 
separate use, but without power of anticipation, and in the event of # 

her surviving the Prince of Wales, £30,000 during her life (b). 

587. A trust fund for the benefit of the King’s daughters is to Provision 

be created by paying to the “Princesses’ trustees ” (c) the annual SSnSSaSu * 

' (/) Crown Lands (Scotland) Act, 1832 (2 & 3 WU1. 4, c, 112), s. 1 ; Crown 
Lands (Scotland) Act, 1833 (3 & 4 Will. 4, c. 69), a. 20 ; Crown Lauda Act, 1851 
(14 & 15 Vioh o. 42), sa. 1, 2. 

(9) Crown Lands (Scotland) Act, 1833 (3 &4 Will. 4, c. 69), as. 2, 3. The 
revenues of the Principality of Scotland are not specifically mentioned, but are 
included, it seems, in the general words relating to Crown property. 

h) See pp. 109 et sea., ante. 

i) Civil List Act, 1901 (1 Edw. 7, c. 4), s. 2. 

fe) Ibid., s. 6 (1), Schea. I. 

1) Ibid., s. 6(2). 

1 m) Ibid., s. 5. 

a) Ibid., 8.3(1). 

b) Ibid., 8. 3(2), (3). 

(0) These are the persons who are for the time being First Commissioner of 
the Treasury, Chancellor of the Exchequer, and Keeper of His Majesty [s 
Privy Purse. These are to be a body corporate, and their acts may he authenti* 
dated under their hands and seals {ibid., s. 4 (2)). 
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am. v. sum of £18,000 during the joint lives of the said Princesses, to be 
The Oivll reduced by £6,000 on the death of each of them (d). The trustees 
List are to hold the fund in trust for all or any one or more of the 

Princesses in such shares and subject to such conditions as His 
present Majesty may appoint (<?)• 

.Retired 588. The Treasury is empowered to undertake the payment of 

allowances, certain retired allowances (up to a total of £12,000) granted by 

Her late Majesty as part of the expenditure of class II. of her 
civil list (/); also any retired allowances granted by His present 
Majesty (up to a total of £18,000) before the 23rd July, 1901, to 
persons having been in Her late Majesty’s service for more than 
ten years ( g ). 

Civil list 589. The Crown, acting upon the advice of its responsible 
pensions. adviserB, is also empowered to grant civil list pensions (up to a 

total of £1,200 per annum) to such persons only as have just 
claims upon the royal beneficence, or who, by their personal 
services to the Crown, by the performance of duties to the public, 
or by their useful discoverios in science' and attainments in litera- 
ture and the arts, have merited the gracious consideration of their 
Sovereign and the gratitude of their country (7i) 

Payments to 590. All sums payable under the Act are to be charged on and 
be charged paid out of the Consolidated Fund or the growing produce of the 
StS^und. Bame at ^ mes an< * i n to® manner directed by the Treasury (i), 
and are to be free of taxes and all other charges and deductions (A). 

Sub-Sect. 2. — Audit of the Ciml List 

Audit. 591. That part of the civil list which belongs to the depart- 

ments of the Lord Chamberlain, the Lord Steward, and the Master 
of the Horse iB to be audited (l) by an officer appointed by the 
Lord High Treasurer or the Commissioners of the Treasury or any 
three or more of them(w), who is empowored to examine the 

(d) Civil List Act, 1901 (1 Edw. 7, a 4), s. 4 (1). 

(») Tho appointment Is to bo by order countersigned by the First Com- 
missioner of the Treasury end the Chancellor of the Exchequer, and may bo 
variod by a like order {ibid,, s. 4 (3)). 

(/) Ibid., s. 7 (a). As to class II. of the civil list referred to, see the 
Civil List Aot, 1837 (1 Viot c. 2), Schodulo. 

(g) Civil List Act, 1901 (l Edw. 7, c. 4), s. 7 (b). A register is to be kept by 
the Treasury of any allowances so undertaken (ibid.), 

(h) Civil List Act, f90l (1 Edw. 7, o. 4), s. 9 (1) ; Civil List Act, 1837 (1 Viet, 
o. 2), ss. 6, 6. These pensions are not to be granted as chargeable on the sum 
paid 'for the civil list (Civil List Act, 1901 (1 Edw. 7, a 4), s, 9 (1). A list of the 
pensions granted in each year ending the 20tli June is to bo laid before Parlia- 
ment within thirty days of that date, if Parliament is then sitting, or, if not, 
thon within thirty days of tho meeting of the next Parliament (Civil List Aot, 
1337 (1 Viet. o. 2), s. 6). 

(i) Civil List Act, 1901 (1 Edw. 7, o. 4), a. 8. 

\k) Civil List Aot, 1837 tt Viet. c. 2), s. 14. 

(I) Ibid., s. 0 (2) ; Civil List Audit Act, 1816 (56 Geo. 3, o. 46). 

fm) Civil list Audit Aot, 1816 (66 Geo. 3. o. 46), s. 8. The officer may 
receive such salary os His Majesty thinks fit, not exceeding £1,600. He may 
not be elected to, or‘sit and vote in, Parliament (ibid.). 
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accounts and vouchers of those departments according to instruct *■ 

tions drawn up by the Treasury, and to summon persons before Thft CM 
him, require the production of books, accounts, and vouchers, and Msfc 
examine upon oath(n). 

A statement of the accounts, when made up, is to be delivered to 
the Commissioners of the Treasury, and an allowance by the 
latter, or any three of them-, and a sign manual warrant con* 
stitutes a full and final discharge upon the aocounts (o). 

Sect. 6. — Crown Private Estates. 

Sub-Sect. 1 . — Common Law Rules Relating to Private Estates. 

592. At common law the general rule appears to be that the Application 
prerogatives of the Crown extend to private estates vested in the “ the 
Sovereign in his body natural, as they do to those vested in him in preroga TB ' 
his body politic in right of the Crown (p), and that the former 

can only be dealt with subject to the same incidents and 
formalities in general as fchejatter, the Sovereign being impressed, 
as it were, in his body natural with the qualities of hiB body 
politic (q). Thus, a grant of lands in the Duchy of Lancaster, 
which was held to be vested in the Sovereign in his body natural 
separate from the Crown (r), was not void for the nonage of the 
King (a) ; and other rules rotating to the prerogative have been 
held applicable to interests of the Crown in the Duchy (f). 

593. But in some cases private estates vested in the Sovereign Except*** 
in his body natural are not affected with prerogative privileges. 

Thus, where land was vested in the Sovereign in his natural 
capacity under a grant by a subject to Henry VII. and the heirs 
male of his body begotten, ho was bound by statute and took a fee 
tail estate per formam doni (a). 

Lands purchased before accession, or descending from collateral 
ancestors before or after accession, vest in the Sovereign in his 
natural capacity (6); but if not granted away or devised, they 
descend with the Crown upon the demise of the Sovereign and -a 
become vested in his successors in right of the Crown (c). 

Where lands in gavolldnd descend to the Sovereign and his 

(n) Civil List Audit Act, 1816 (66 Geo. 3, o. 46), ss. 8, 9, 10. Persons convicted 
of giving false evidence before him are to be guilty of perjury (ibid., e. 11). 

(o) Ibid., s. 12. 

(p) Case of the Duchy of Lancaster (1661), Plow (l 212, 213, 222; It. v. York 
f Archbishop ) (1691), Cro. Elba. 240, 241 ; Alooch v. Cooke (1820), 6 Bing. 340, per 
Best, 0. J., at pp. 361—354 ; Co. Litt. 43 a, b ; 4 Co. Inst. 209. 

(o) Case of the Duchy of Lancaster, supra, at p. 213 ; see also Co. Litt. 43 a, b ; 

Wution v. Berkley (1562), Plowd. 223, 234; eoe also Vol. VI., pp. 303, 364, ante. 

f See p. 218, ante. 

Case of the Duehy of Lancaster, supra. 

See p. 218, ante. Private estates always passed by letters patent without 
livery ana were not void for the nonage of the King (see Chitty, Prerogatives 
of the Grown, p. 206). * 

(a) WHlion v. Berkley (1562), Plowd. 223 ; and see Case of a Fine Med by the 
Kina Tenant in Tail (1604), 7 Co. Pep. 32 a ; aee also VoL VI., pp* 864, 489* 

(b) Co. Litt. 15 b, note 4. 

(c) Chitty, Prerogatives of the Grown, p. 206; Be# also jk 276, post. 
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brother, each takes a moiety ; but on the demise of the Sovereign 
his moiety descends to his eldest son, and not to all the sons 
equally (rf). 

Sub-Seot. 2. — Definition of Statutory Private Delates . 

594. With regard to real property, the private estates of the 
Orown, as statutorily defined, consist of such lands, hereditaments 
etc. of any tenure as are purchased out of moneys issued and 
applied for the use of the privy purse, or coming to the Crown in 
any manner from any ancestor or other persons not being Kings 
or Queens of the realm, or which, belonging to the Sovereign or 
any persons in trust for the Sovereign at the time of his or her 
accession, might have been legally disposed of by gift, sale, or 
devise (e). 

This definition was subsequently extended to such private estates 
of the King or Queen as become vested by gift, devise, or disposition 
made by such King or Queen in any person who at the time of 
vesting or afterwards may be or become King or Queen of the 
realm, unless a contrary intention is expressed in the gift, devise, 
or disposition (/). 

Sub-Seot. 3. — Dispositions of Private Estates. 

595. Private estates, as so defined, are exempted from the pro- 
visions and restrictions of the Acts restraining the alienation of 
Crown lands (g ) and of the Civil List Acts ( h ) and of any other 
Acts relating to real estate belonging to the Sovereign in right of 
the Crown (i). 

They may be disposed of (except lands in Scotland (/f)) by sale, 
gift, or otherwise by any instrument under the royal sign manual 


Id) Co.Lilt.lfib. 

(e) Grown Private Estate Act, 1800 (39 & 40 Goo. 3, o. 88) s. 1, ns extended 
by the Crown Lands Act, 1823 (4 Goo. 4, c. 18) ; Crown Private Estates Act, 
1862 (25 ft 26 Viot. e. 37), s. 1. The latter Aot was passed in order to put 
an ona to doubts as to whether the provisions of the Crown Lands Act, 1702 

i l Ann. o. 1 ; stab 1, o. 7, Buff.), restricting alienation had not been extended 
>y the Pensions Act, 1838 (1 ft 2 Viet. o. 05), to private estates of the Crown 
(see the preamble to the Act). 

(/) Chown Private Estates Aot, 1873 (36 & 37 Viet, a 61), s. 1. The 
extended definition applies only to the provisions of the Crown Private Estates 
Acts, 1862 and 1873. The provisions of the Crown Private Estate Act, 1800 
(39 ft 40 Geo. 3, o. 88), apply only to* Estates embraced by the narrower defini- 
tion. This distinction must be borne in mind, notwithstanding the foot that the 
provisions of the Orown Private Estate Aot, 1800 (39 ft 40 Geo. 3, o. 88), have 
been largely superseded by the Crown Private Estates Aots, 1862 (25 ft 26 Viot. 
o. 37} and 1873 (38 ft 37 Viot. c. 61). 

(g) The Aots specially referred to are the Orown Lands Aot, 1702 (1 Ann.' 
o. 1 ; stat. 1, o. V, Buff.), and the statute 34 Geo. 8, c. 75 ; the latter Aot was 
repealed by the Statute Law Revision Aot, 1861 (24 ft 25 Viet o. 101). See the 
Crown Private Estates Acts, 1862 (25 ft 26 Viot. o. 37), s. 2, and 1873 (36 ft 37 
Viet o. 61), s. 1. , 

(A) The Civil List Act, 1760 (1 Geo. 3, c. 1), is the Act referred to, but the 
exemption would extend by implication to all subsequent Civil List Aots. 

(») Crown Private Estates Acts, 1662 (25 ft 26 Viot. o. 87), s. 2, and 1873 
(86-ft 37 Viot o. 61), sl 1. As to fee simple lands remaining undisposed of on 
the demise of the Crown, see p. 275, post. 

(A) As to dispositions Of land in Scotland, see p. 276, pest 
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attested by two or more witnesses, or by will or testamentary dis- 6 * 

position signed by the testator or testatrix, or by some other person Crow n 
in his or her presence and by his or her direction, in the presence of JW* 
two witnesses, as freely in all respects as by an ordinary subject (1). Estates. 
The will is to speak and take effect as if executed immediately 
before the death of the testator or testatrix unless the contrary 
appears (ro). 

Where land forming part of the private estates of the Sovereign 
has been so devised by any testator dying after the 81st December, 

1883, to the heir, or to the person who shall be the heir, of the 
testator, the latter acquires the land as a devisee and not by descent. 

Where land forming part of the Crown private estates is limited 
by the Sovereign by any assurance as above after the 81st December, 

1883, to the person or heirs of the person assuring the same, the 
person so conveying acquires the land as a purchaser by virtue of 
the assurance, and is not to be considered to be entitled as of his 
former estate («). 

596. Private estates in Scotland may be validly disposed of by Estates in 
instrument inter vivos , mortis causA , or by will, under the royal sign Scotland, 
manual attested by two or more witnesses, although not executed 
according to tho forms of the law of Scotland (o). 

597. Trustees of any real estate or interest therein are to Asraranco b.v 
assure the same as the Sovereign directs under the sign manual tni8tee *- 
attested by two or more witnesses (p). 

Sub-Sect. 4— Descent of Undisposed-of Private Estates. 

598. Private estates undisposed of by grant, will, or otherwise Descent of 
under the Acts descend, on the demise of the Crown, as they would 

have done if the Acts had not been passed ( q ), and such lands as 68 

(2) Crown Private Estate Act, 1800 (39 & 40 Geo. 3, o. 88), 8. 4, as amended by 
the Crown Private Estates Act, 1862 (23 & 26 Viet. c. 37), 8. 3.' The Act of 
1800 required publication of the will and attestation by three witnesses ; the 
Act of 1862 provides that the will is to be valid if executed as stated above, but 
does not specifically direct attestation. 

(m) Grown Private Estates Act, 1662 (25 & 26 Viet. o. 37), s. 3. 

In) Inheritance Act, 1833 (3 & 4 Will. 4, o. 106), s. 3, extended to Crown 
private estates by the Crown Private Estates Act, 1873 (36 & 37 Viet. c. 61), s. 2. 

(o) Crown Private Estates Act, 1862 (25 & 26 Viet o. 37), s. 6. If the instru- 
ment is mortis causd it is to be valid if signed by some other person in the 
presence of the grantee and by his or her direction in the presence of two or 
more witnesses, who are to attest the same (ibid.). 

(p) Crown Private Estate Act, 1800 (39 & 40 Geo. 3, o. 88), s. 4. The Acts 
relating to the conveyance of trust estates by infants, idiots, and lunatics are 
to extend to such trustees {ibid,). The provisions of the Trustee Act, 1852 
(13 4k 16 Viot. o. 55) (see now the Trustee Act, 1893 (56 & 57 Viet o. 53), 
s. 51, by which the Trustee Act, 1852 (15 & 16 Viot. a 65), is repealed and 
replaced, except as to lunacy in Ireland), are to apply to trustees of Grown 
pnvate estates (except in Scotland) and of personal estate, and proceedings to 
obtain tiie benefit of the Aot on behalf of tne Grown are to be brought in the 
name of the person or persons authorised in writing under the Ian manual 
(Grown Private Estates Act, 1862 (25 & 26 Viot e. 37), a. 10). Aslo trustees 
of Grown private estates in Sootland, see ibid., s. 11. 

(j) Tiands descend with the Crown and become lands held /urs corona in the 
hands of the successor (see p. 273, onto). 
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are feo simple are subject to all the provisions and restrictions 
of the recited Acts relating to Crown lands held in right of the 
Crown (r). 

Sub-Sect. 5. — Vesting of Copyhold* and Leaseholds in Trustees. 

699. Such private estates as are of copyhold, customary, or 
leasehold tenure in England, or such as are held feudally under a 
subject superior or in lease in Scotland (a), are directed to be vested 
in a trustee or trustees appointed from time to time under the sign 
manual in trust for the Sovereign, and the trustees are to be 
deemed the true and only tenants of the same, so that no lord 
or lady of the manor or other person may be prejudiced thereby ( t ). 


Sub-Sect. 6. — Suits Relating to Private Estates . 

Legal 600. Suits by the Crown relating to Crown private estates not 

proceedings. veB t e d in trustees, wherever situate, and proceedings by the Crown 
relating to any debt or claim respecting the privy purse or any 
private personal estate subject to disposition by will, may be brought 
in the name or names of the person or persons appointed from time 
to time in writing under the sign manual (a) ; and all suits and 
actions respecting private estates &t the suit of other parties may 
be sued and carried on by summons or process directed against the 
persons so appointed. This provision is not, however, to affect any 
rights and remedies competent to the Sovereign with regard to any 
private real or personal estate (i b ). 


Sub-Sect. 7. — Taxation of Private Estates. 

Taxes and 601. Crown private estates are subject to all rates, taxes, duties, 
rntea. assessments, and impositions, parliamentary or parochial, in like 


(r) Grown Private Estates Act, 18G2 (25 & 26 Vicfc. c. 37), s. 7 ; Crown Privato 
Estate Act, 1800 (39 & 40 Geo. 3, c. 88), s. 5. The Acts recited are the drown 
Lands Act, 1702 (1 Ann. o. 1 ; stat. 1, c. 7, Buff.) ; the divil List Act, 1760 
(1 Geo. 3, a 1) ; and the statute 34 Geo. 3, o. 75, as to which see note (?), 
p. 274, ante. It would soem, therefore, that the revenues of such undisposed-of 
foe simple lands fall undor the provisions of the divil List Acts and form part 
of the national revenues along with the other hereditary revenues. As to 
undisposed-of personalty, soe p. 277, post. 

(a) The Crown may legally hold private estates in Scotland under itself as 
superior, and the dominium utile of such estates does not become consolidated 
with the dominium directum , hut remains separate and private estate distinot 
from the light of the^Crown (see tho Crown Private Estates Aot, 1862 (25 & 26 
Yict. c. 37), s. 4, and the Conveyancing (Scotland) Aot, 1874 (37 & 38 Viet, 
o. 94), s. 60). 

(£)■ Crown Private Estates Act, 1662 (25 & 26 Yict. c. 37), ss. 3, 4 ; drown 
Private Estate* Act, 1800 (39 & 40 Geo. 3, o. 88], s. 2. It will be notioed that 
the vesting of customary and copyhold estates m trustees is only provided for 
by tho Crown Private Estate Act, 1800 (39 & 40 Geo. 3, o. 88), and not by the 
Crown Private Estates Act, 1862 (25 & 26 Yict. o. 37), and that therefore the 
limited definition of "private estates ” only applies (see note (/), p. 274, ante). 

(a) Crown Private Estates Aot, 1862 (25 & 26 Yict. o. 97), s. 1 1 ; Crown 
Pnvato Estates Act, 1873 (30 & 37 Yiot. c. 61). s. 3. The appointment is to 
continue during pleasure only (ibid.). 

(5) Crown Private Estates Act, 1862 (25 & 26 Yict. C. 37), s. 12; Crown 
Private Estates Aot, 1873 (36 & 37 Yiot. o. Cl), s. 4. 
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manner as the property of any subject, and (whilst the private 
estates are vested in the Sovereign or in any person in trust for 
the Sovereign) such rates, taxes, and other charges are to be ascer- 
tained, rated, assessed, or imposed as in the case of the property of 
a subject. Accounts of the rates, taxes, and charges are directed 
to be returned to the person exercising the office of Privy Purse, 
and are to be paid out of the privy purse and in no other manner(c). 

Sub-Sect. 8. — Statutory Private Personalty. 

602. All personal estate consisting of moneys which may be 
issued or applied for the use of the privy purse, or not appropriated 
to any public service, or goods, chattels, or effects not coming to 
the Sovereign in right of the Crown, are to be deemed private 
estate and effects of the Sovereign, and subject to disposition by 
will, which, to be legally valid, must be in writing under the sign 
manual. Subject to such testamentary disposition, private per- 
sonalty is liable to all debts properly payable out of the privy 
purse, and subject thereto, and as far as undisposed of, is to go, on 
the demise of the Crown, in the same manner as it would have 
done if the Crown Private Estate Act, 1800, had not been passod (d). 


'<•) Crown Private Estates Act, 1862 (25 & 26 Viet. o. 37), ss. 8, 9. 
|rf) Crown Privato Estate Act, 1800 (39 & 40 Goo. 3, o. 68), s. 10. 
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Part I. — Contempt of Court. 

Sect. 1 .— Definition. 

603. The contempts to be treated of herein are those of superior 
courts of record, represented for this purpose by the High Court of 
Justice (a). Contempt of court is either (1) criminal contempt, 
consisting in words or acts obstructing, or tending to obstruct, the 
administration of justice, or (2) contempt in procedure, consisting 
in disobedience to the judgments, orders, or other process of tho 
court, and involving a private injury (b). 

Sect. 2.-- Criminal Contempt * 

Sub-Sect. 1 .-*/» General . 

604. Criminal contempt is a misdemeanour punishable by fine 
or imprisonment, or by order to give security for good behaviour (c). 

The superior courts have an inherent jurisdiction to punish 
criminal contempt by the summary process of attachment or 


(a) The principles by which the High Court is guided apply to other courts, 
which, nevertheless, aro regulated and limited by special statutory provisions as 
to contempts. See, e.q., titles County Courts; Courts. As to oontom p t 
of the Crown or of Parliament, see titles Constitutional Law, Vol. VI., 
pp. 373, 388 ; Parliament. 

jb) See Re Bahama Islands , [1893] A. 0. 138; Seaward v. Paterson, [1897] 
1 Ch. 645, 0. A. “ Obstructing the administration of justice ” is used hero in a 
wide sense. Obstruction may be caused by disturbing the judge or attempting 
to influence the jury, or by keeping back or perverting the testimony of 
witnesses, or by other methods according to circumstances (Ex parte Fernandes 
(1861), 30 L. J. (0. P.) at p. 332). See also R. v. Faulkner (1835), 2 0. M. & R. 
at p. 530. The distinction between criminal contempt and oontompt in pro- 
cedure appears in some cases to bo a narrow one ; e.g., if a party to an action 
disobeys a prohibitory order, such disobedience, even though wilful, is oon- 
tompt in procedure, whereas persons who aid and abet such disobedience, and 
ore not parties to the action, ore guilty of criminal oontemgt. See p. 292, post. 
The true distinction scorns to be that one offender is seeking, though under a 
mistaken view, to enforoe his rights, while the other is simply obstructing the 
course of justice. See Q'Shca v. O'Shea and Parnell (1890), 15 P. D. 59, 0, A. ; 
Seaward y. Paterson , supra t at pp. 555, 558 ; Re Maria Annie Davies (1888), 21 
Q. B. D. 236, at p. 238. As to contempt in procedure involving misconduct, 
see p. 297, post. 

(c) 1 Hawk. P. 0., 8th ed., chap. 6 ; 4 Bl. Com. 124—126. As to the power to 
fine, see 2 Hawk. P. 0., 8th ed., chap. 1, s. 15 ; 4 Bl. Com. 379, 380. As to 
security for good behaviour, see 1 Hawk. P. 0., 8th ed., chap. 28 ; 4 Bl. Com. 
251, 252. 

{The references to Blaokstone in this Title are, throughout, to the first edition.] 

For a modern instance of security for good behaviour in a case of contempt, 
see Skipworth'e Cass (1873), L. B. 9 Q. B. 230, 241. 
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committal (d) in cases where indictment or information is not calcu- 
lated to serve the ends of justice. The power to attach and commit, 
being arbitrary and unlimited, is to be exercised with the greatest 
caution, and as the application of this remedy involves the with- 
drawal of the offence from the cognisance of a jury, it is only 
to be resorted to where the administration of justice would be 
hampered by the delay involved in pursuing the ordinary criminal 
process (e). 

605. Criminal contempts are distinguished by the following 
characteristics : — No appeal lies from the order for committal or 


£ 


(d) As to tlia distinction between attachment and committal, see note (*), 
307, post. The origin of the summary jurisdiction in the common 

law courts is obscure, but seems to have been founded upon the contempt 
implied in disregarding the King’s writ. See 4 BL Com. 287 ; Ji. v. Ahnon 
(1766), Wilm. 243, at p. 254 ; judgment of Fuetciiish, J., in TauJJ'e v. Downes 
(decided in the Irish 0. P. in 1813), at pp. 118— 120 of tho full report by John 
Hatohell referred to in 3 Moo. P. 0. C. 3G, n. Thore is a oopy m the Inner 
Temple Library. The Court of Chancery seems to have exercised the juris- 
diction by virtue of the prerogative delegated to the Chancellor (Spence’s 
Equity (1846), p. 3f>4). 

(e) lie Clements and Costa Rica (Republic) v. Erl anger (1877), 46 L. J. (cir.)375, 
at p. 383, C. A.; It. v. Davies, [1906] 1 Jt B. at p. 41 ; Skip worth's Case (1873), 
L. 11. 9 Q. B. 230, 241 ; and see Powis v. Hunter (1S32), 2 L. J. (OH.) «at p. 32. 
In R. v. Cray, [1900] 2 Q. B. 36, tho summary procedure was adopted to 
punish tho author of a scurrilous attack upon tho presiding judge in u trial 
at the assizes, where the trial had come to an end bofo’-e the publication 
took place. It has been argued that, as the publication could not affoct the 
result of the trial, indictment would have been the appropriate procedure 
(“ Contempt of Court and the Press,” Law Quarterly ltoviow, Vol. XVI., 
p. 292), but it is to bo observed that tho publication appeared wliile the assizes 
were pending. 
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Camp. „ * . 

waiA without leave, Lord Tnuitnow, thinking committal not sufficient, punish- 
ment, recommended an information ( Schreiber v. Lateward (1781), 2 Dick. 692, 
where earlier cases are cited). Indictment was the procedure adopted to punish 
an attempted rescue in court and interruption of tho administration of justice 
(R, v. Thanet (Earl) (1799), 27 State Tr. 822), and in recent times an attempt 
to obstruct the course of justice by newspaper common ts on pending 
criminal proceedings was punished by tho same procedure (R. v. Tibbits, [1902] 
1KB. 77, O. 0. R.). See also It. v. Lefroy (1873), L. R. 8 Q. B. 134; R. v. 
Brompton County Court Judge, [1893] 2 Q. B. 195 ; and 2 Hawk. P. C., 
8th ed., bhap. 25, s. 4; chap. 26, s. 1. See, however, tho doubt whether this 
offence is indictable expressed by Lindley and Lopes, L.JJ., in (/Shea v. 
O'Shea and Parnell (1890), 15 P. D. 59, at pp. G4, 65; and compare R. v. Rogers 
(1702) 7 Mod. Rep. 28. An assault upon a judge in the products of tho court 
was made the subject of indictment (12. v. Dodwell (1878), Times , 16th March, 

L ll, col. 3). Where a remedy by civil aotion is available, and no inter- 
nee with the course of justice is involved, the court will refuse to commit, 
leaving the party to his ordinary logal remedy (Birch v. Walsh (1846), 10 L 
Eq. R. 93). " Recourse ought not to be had to process of contempt, in aid of a 
civil remedy, where there is any other method of doing j ustice u (per Mathew, J., 
in Re Maria Annie Davies (1888), 21 Q. B. D. 236, at p. 239). Sending a circular 
to customers of a business of which the court had appointed a Receiver was 
punished by committal, but it was said that if there had been any doubt as to 
the moaning of the oiroulax it might have been proper to leave the ^parties to 
their ordinary legal remedy, so that the document might be submitted to a 
jury (Helmore v. SmifA (Ho. 2) (1886)) 35 Oh. D. at p. 456, 0. A.). 
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8iot. 2 . attachment (/) ; privilege is not allowed {g) ; the sheriff may break 
Criminal open an outer door in executing the process, and perhaps may 
Contempt execute it on Sunday (h ) ; the order of discharge from custody may 
be made conditional on the payment of costs (i). The prerogative 
of the Crown extends to the remission of a sentence for criminal 
contempt, but the Crown never interferes in the case of a contempt 
that is not criminal (A). 


Position of 
party in 
contempt. 


606. As a general rule a party in contempt, against whom 
a writ of attachment has issued or an order for committal has been 
made ( l ), cannot make an application in the cause until he has 
purged his contempt, but this is subject to exceptions. Thus, a 
party in contempt may apply to get rid of the contempt (m), or to 
discharge an order made without jurisdiction («), or to resist or set 
aside for irregularity any proceedings subsequent to his con- 
tempt (o). A party in contempt brought into court by a proceeding 
against him is entitled to be heard in his defence (p), and it seems 
that a plaintiff in contempt is entitled to prosecute his action if the 
defendant does no* apply to stay thfc proceedings ( q ). 


(/) O'Shea v. O'Shea and Parnell (1890), 15 P. D. 59, 0. A. ; and see p. 322, 


See p. 320, post. 
See p. 318, post. 
ft) See p. 323, post. 


And see title She .iffs and Bailiffs. 


Re Bahama Islands , [1893] A. 0. 138 ; Seward v. Paterson , [1897] 1 Ch 545, 
at p. 550, 0. A. ; Rainy v. Sierra Leone {Justices) (1853), 8 Moo. F. 0. 0. 47 ; and 
see Phipps y. Anylesea { Lord) (1721), 1 F. Wms. 690, where it was held that con- 
triving the marriage of a ward of court without authority was not within the 
exception of “contempts” from a general act of pardon. The Xing's pardon 
cannot be considered a legal discharge of an attachment for non-payment of 
costs or non-performance of an award eto. f for though such attachment is carried 
on in the shape of a criminal process for a contempt of the court, yet it is in 
effect and substantially a civil remedy or execution for a private injury (Cliitty, 
Prerogatives of the Crown, 90). For pardons, see also title Constitutional 
Law, YoL VI., p. 404. 

(l) See Daniell, Chancery Practice, 6th ed., 006. 

(m) Gilbert, Forum Romnnum (History and Practice of Chancery), 102; 
Towles y. Tounn (1803), 9 Yes. 172 ; Anon. (1808), 15 Ves. 174 ; Wilson y. Bates 
(1938), 3 My. & Cr. at p. 201 ; Chuck v. Cremer (1846), 1 Coop temp . Oott. 
205 

(nj (Jordan y. Gordon, [1904] P. 163, C. A. 

(o) Chuck y. Cremer , supra, though the correctness of the principle has 
been doubted {Cordon y. Gordon , supra, at p. 174). Where a decree was 
taken pro eonfesso for want of answer, the party in contempt was entitled 
to notice of the proceedings under it {King y. Bryant (1838), 3 My. & Cr. 
101). ' 

(p) Wilson y. Bates, supra . 

($) Ricketts v. Momington (1834), 7 Sim. 200 ; Wilson y. Bates, supra, at p. 204 ; 
Chaitcrton v. • Thomas (1867), 36 L. J. (cn.) 592. And further, as to the dis- 
ability of a party in contempt, see Cordon y. Cordon, supra; Chuck y. Cremer, 
supra, and the notes thereto, and Daniell, Chancery Praotice, 7th ed., 724 — 727. 
See also Rs Langworthy (1887), Times, 8th August, p. 3, col. 4, 0. A ; where, how- 
ever, no contempt had been adj udioated. Before the Judicature Acts this doctrine 
applied only in the Court of Chancery and in the Divorce Court (see Garstin 
y. de Canton (sued as Qarstin) (1865), 34 L. J. (p. m. A a.) 45, and sinoe those 
Acts, by which the right of a party to attach his opponent without an order 
of the court was abolished (R. 8. 0., Ord. 44, r. 2), the question has seldom been 
, raised (or decision. 
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Sub-Sect. 2 .—Contempt in the Face 0 / the Court, 

607. The power to fine and imprison for a contempt committed 
in the face of the court is a necessary incident to every court of 
justice (r). It is not from any exaggerated notion of the dignity 
of individuals that insults to judges are not allowed, but because 
there is imposed upon the court the duty of preventing brevi manu 
any attempt to interfere with the administration of justice (s). 

Contempt may be shown either by language or manner. Language 
which might be perfectly proper if uttered in a temperate manner 
may be grossly improper if uttered in a different manner (a), 

608. A witness who refuses to be sworn or, being sworn, refuses 
to answer, or who prevaricates, or who remains in court after the 
witnesses have been ordered out of court, is guilty of contempt, and 
may be fined and imprisoned (b). If a witness declines to answer 
on the ground that he may criminate himself, the court must 
be satisfied that there is reasonable ground for him to appre- 
hend danger (c). The court has declined to commit a witness for 
refusing to answer when his expenses had not been paid (d). 

609. Misconduct in the presence of a judge at chambers or in 
the precincts of the court is a contempt (e). It is not necessary 
that the contempt should be in court, or that it should be a contempt 


(r) B. v. Almon (1765), Wilm. at p. 254. See also 2 Hawk. P. 0. chap. 1,8. 15; 
chap. 22, s. 36 ; B. v. Lefroy (1873), L. B. 8 Q. B. 134. 

(a) Be Johnson (1887), 20 Q. B. 1). 68, 0. A, per Bowen - , L.J., at p. 74. The 
following are instances of contempt in the fuco of the court : insulting and 
blasphemous remarks during a tnal (R. v. Davison (1821), 4 B. & Aid. 329); 
open interruption of proceedings (12. v. Stone (1796), 6 Term Bep. at p. 630 ; Be 
Bruce (1828), Sanders, Chancery Orders, 736; Fox v. Wheatley (1893), cited in 
Oswald on Contempt, 2nd ed. at p. 31); seizing a document in manibus curies 
and carrying it away in defiance of the court ( Watt v. Ligertwood (1874), L. B. 
2 So. & Div. 361 ; and see Sutherland v. Suthetiand (1893), Times, 19th April, 
p. 13, col. 3) j a prisoner who had been acquitted threatening his fellow-prisoner 
in the dock for “ splitting on him ” {Craddock* s Case (1875), Times , 18th March, 
p, 8, col. 3); flinging an egg at the judge in court {Re Cosgrave (1877), Seton, 
Judgments and Orders, 6th ed., 465); saying of an observation by the judges 
“That is a most unjust remark' 1 (R, v. Jordan (1888), 36 W. B. 707, 0. A.); 
a barrister becoming party to a fraud and conducting his case so as intentionally 
to mislead the court (Linwood v. Andrews and Moore (1888), 58 L. T. 612). As 
to the obsolete punishment of cutting off tho right hand for striking in oourt, 
see B. v. Thanet (Earl) (1799), 27 State Tr. 821 ; Davis' Case (1461), 2 Dyer, 
188 b ; Waller's Case (1634), Cro. Car. 373 ; 3 Co. Inst. 140—142. 

(a) Carue Wilson's Case (1846), 7 Q. B. 984. 

(b) 2 Hawk. P. 0. chap. 22, s. 35 ; 4 Bl. Com. 284 ; Hennegal v. Evance 
(1806), 12 Yes. 201 (refusing to be sworn); Ex parte Fernandez (1861), 10 0. B. 
(zr. s.) 3 (refusing to answer) ; and see ib Maria Annie Davies (1886), 21 Q. B. D. 
at p. 238; Chandler ▼. Home (1842), 2 Mood. & R. 423 (remaining in court 
after witnesses ordered out). As to the failure of a witness to attend upon a 
subpoena, see p. 303, post. As to witnesses, generally, Me title Bvisbhge. 

(5 A v. Boyes (1861), 1 B. A S. 311 ; Be Reynolds, Ex parte Reynolds (1882). 
20 Ck D. 294, 0. A v 

(d) Be Working Men's Mutual Society (1882), 21 Ch. D. 831. 

(•) B. y. Almon (1765), Wilm. at p. 265 ; Ex parte Burrows (180$), 8 Yes. 
535; B. y. Wigley (1835), 7 0. & P. 4; Be Johnson , tupro. See also Ex parte 
WUton (1842), 1 bowl. (*. s.) 805; Kirby v. Webb (1887), ST. LR. 763. 
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Contempt or Coukt, Attachment, and Committal. 


Sect. S. 
Criminal 
Contempt 


Contempt out 
of court. 


Speech or 
writing. 


Attacks upon 
judges. 


of a judge sitting in court ; it must be a contemptuous interference 
with judicial proceedings in which the judge is acting as a Judicial 
officer (/). 

It seemB that a judge has no power to make an order at chambers 
committing a person for contempt done in his presence, the proper 
course being to bring the matter before the court ( g ). 

Upon an examination before a registrar or officer of the court in 
the winding up of a company or before a registrar in bankruptcy, if 
a witness refuses to answer, the fact is reported to the judge, and 
thereupon the witness may be dealt with in tlio same manner as if 
he had made default in answering before the judge (i h ). If a person 
summoned to attend before an examiner refuses to be sworn or to 
answer, an order for him to be sworn or to answer must be obtained, 
and upon his failure to comply he can bo attached ( i ). 

Suu-Sect. 3. — Speeches or Writings tending to defeat the Ends of Justice. 

610. The issuing of attachments by the supreme courts of 
justice for contempts out of court is founded upon the same 
immemorial usage as supports the whole fabric of the common 
law ( k ). 

Contempt by speech or writing may be by scandalising the court 
itself, or by abusing parties to actions, or by prejudicing man- 
kind in favour of or against a party before the cause is heard (Z). 
Any act done or writing published which is calculated to bring a 
court or a judge into contempt, or to lower his authority, or to 
interfere with the due course of justice or the lawful process of the 
court, is a contempt of court (m). 

611. Scandalous attacks upon judges are punished by attach- 
ment or committal upon the principle that they are, as against 
the public, not the judge, an obstruction to public justice ; and 
a libel on a judge, in order to constitute it a contempt of 
court, must be calculated to cause such an obstruction (n). The 
punishment is inflicted, not for the purpose of protecting either the 


. (/) lie Johnson (1887), 20 Q. B. I). 08, 0. A., per Lord Esher, M.B., at p. 71. 

(g) Re « Johnson, supra , at pp. 73, 74 ; lie Tyrone Election Edition ( 1873), 71. B. 
0. Xi. 242. 

(h) Companies (Winding-up) Buies, 1903, r 73; Bankruptcy Buies, 1886, r. 88. 

(0 See E. S. 0., Old. 37, r. 13. 

(k) R. v. Alrnon (1705), Wilrn. 243, at p. 234 ; and seo 4 Bl. Com, 285. This ease 
has been citod and approved in numorous later oases, and tho statement in tho 
text sooras to bo' fully established as law. It is clear, however, that in early 
times some forms of contempt out of court wore puniehod, not by summary 
process, but in the* ordinary course of law. See Law Quarterly Be view, 
Vol. XXIV., pp. 184, 266. 

(2) There cannot be anything of greater consequence than to keep the streams 
of justice clear and pure, that parties may proceed with safety both to themselves 
ana to their characters, per Lord Habdwicxe, L.C., in Re Read and Huggonson 
(1742), 2 Atk. 409; and see Cann y. Gann (1754), 2 Ves. Sen. 520 ; Re American 
Exchange in Europe, American Exchange in Europe v. Qillig (1889), 58 L. J. (OH.) 
706. 

(«*) R. v. Gray , [1900J 2 Q. B. 36, per Lord Bussell, C.J., at p. 40. 

(n) Re Bahama Islands, [1893] A. C. 138, per Bowen, L.J., at p. 148, P. 0.; 
ana see at p. 149. See also R. v. Gray, supra. 
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court ad a whole or the individual judges of the court from a repeti- *> 

tion of the attack, but of protecting the public, and especially those CfcteM 
who either voluntarily or by compulsion are subject to the jurisdic- Contempt 
lion of the court, from the mischief they will incur if the authority 
of the tribunal be undermined or impaired (o). 

612. Every private communication to a judge for the purpose Ftfvatoeom- 
of influencing his decision upon a pending matter, and whether or munl(mtion8 ' 
not accompanied by the offer of a bribe or by personal abuse, is a 
contempt of court as tending to interfere with the course 

of justice (p). 

613. Speeches or writings misrepresenting the proceedings of Comment* on 
the court or prejudicing the public for or against a party are 
contempts. Nothing is more incumbent upon courts of justice p 

than to preserve their proceedings from being misrepresented, nor 
is there anything of more pernicious consequence than to prejudice 
the minds of the public against persons concerned as parties in 
causes before the cause is fin ally. heard (q). The effect of Buch mis- 
representations may be not only to deter persons from coming 
forward to give evidence on one side, but to induce witnesses to give 
evidence on the other side alono (r), or to prejudice the minds of 
jurors («). 

A mere libel on the parties, not amounting to an interference 
with the course of justice, is not contempt of court (t), and in such 
a case the parties will be left to protect themselves by an action, 
though where a libel was held to bean interference with justice a fine 
for the contempt was imposed while an action for libel was pending (a). 

Comments on pending proceedings, if emanating from the parties 
or their solicitors, are generally a more serious contempt than 
those coming from independent Bources (b). 


[o) Soo R. v. Davies, [1000] 1 K. B. at p. 40. It has been said that when a 
iul has taken place the judgo is given over to criticism, and that committals for 

contempt by scandalising the court itself have become obsolete in this country 
(per Lord Morhis, McLeod v. St. Auhyn, [1690] A O. 549, at p. 561, P. 0.), but 
this statement seems to go too far. See It. v. Gray, [1900] 2 Q. B. 36. 
Many earlier authorities are collected in MrLcod v. St. Aubyn, supra. 

(p) Martin's Case (1747), 2 Russ. & M. 074, n. ; Margin's Case (1748), 2 
Fowler, Exchequer Practice (1817), 404 ; R. v. Faulkner (1835), 2 Cr. M. A R. 
626 Lechmere Charlton's Cast (1838), 2 My. & Cr. at p. 839 ; Re Dyce Sombre 
(1849), 1 Mac. & G. 110, at p. 122. 

(g) Per Lord Habdwtcicb, L.O., Re Read and Huggonson (1742), 2 Atk. 460. 

(r) Per Lord Lawgdaee, M.R., Littler v. Thompson (1830), 2 Beav. 129; and 
see FelHn v. Herbert (Lord) (1804), 33 L. J. (cn.) 294 ; R. v. Gossip (1909), 
Times, 18th February, p. 0, col. 3. 

(e) Sb’pworth's Case (1873), L. R. 9 Q. B. 230; R. v. Nield (1909), Times, 
27th January, p. 3, col. 1 ; R. v. Gossip, supra. 

(t) Re Read and Uugqonson, supra; Birch v. Walsh (1846), 10 I. Eq. R. 03. 
The authorities are reviewed in the latter case. 

(a) Corkary v. Hickson (1876), 10 L R. 0. L. 174. 

lb) Re Ingles (1740), Sanders, Chancery Orders, 652 ; Smith v. Bond (1845), 13 
M. A W. 694 : Daw v. $ley (1868), L. R. 7 Eq. 49 ; Tiohbomej. Tichbome (1870), 
39 L. J. (CH.) at p. 403 ; Vernon v. Vernon (1870), 40 L. J. (oh.) 113 ; R. y. 
Barmrdo (1892), Thus, 29th November, p. 13, ool. 2 ; Yorkshire Provident Assur- 
ance Co . v. Gilbert (1894), 11 T. L. R. at p. 144 ; Ilkley Local Board y. Oswald 
Liter (1395), 11 T. L. R. 176; Magnus y. Plumbers' Co, (1899), Cited in Yearly 
Supreme Court Practice, 1909, at p. 607. 
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Scot, i Although as a rule it is of the essence of the offence that the 
Criminal proceedings should be pending when the comments are published (c). 
Contempt, it has been held a contempt to publish comments on a trial which 
hfts ended in the disagreement of the jury, rendering a new trial 
probable (d), or to publish comments after a magisterial inquiry 
and before the trial (e). The question in all cases of comment on 
pending proceedings is not whether the publication does interfere, 
but whether it tends to interfere, with the due course of justice (/). 
On the same principle it is a contempt to make a speech tending 
to influence the result of a pending trial, whether civil or 
criminal (cj), or to deliver a sermon with the same tendency (h). 

Newspaper 614. It is a contempt to publish an article in a newspaper 
articlea. commenting on the proceedings in a pending criminal prosecu- 
tion or civil action (i). In such cases the mischievous tendency 
of a trial by the newspapers when a trial by one of the regular 
tribunals of the country is going on is to be considered (A). On 
the other hand, the summary jurisdiction ought only to be exer- 
cised when it is probable that the publication will substantially 
interfere with a fair trial (Q. 


(c) See Purcell v. McNamara (1800), cite. I in the Memoirs of Sir Samuel 
Romilly, Vol. II.. p. 166 ; It. v. (/Dogherty (1848), 5 Cox, 0. C. 348 ; Metzler v. 
Gounod (1874), 30 L. T. 264 ; lie Ledger (1888), 52 J. P. 328 ; lie I)t Souza 
(1888), Times, 3rd December, p. 3, col. 3 ; Kelly & Co. v. 7Wc(1895), 11 T. L. 11. 
405 ; and see R. v. Gray, [1900] 2 Q. 13. 36, and note (e), on p. 281, ante. 

(d) Re Labouchere, Ex parte Columbus Co., Ltd. (1901), 17 T. L. R. 578 ; R. y. 
Freeman's Journal, [1902] 2 I. R. 82 j and see Re Martindale , [1894] 3 Oh. 193, 
at p. 200. 

(e) R. v. Parke, [1903] 2 K. B. 432. 

(/) Hunt v. Clarke (1889), 58 L. J. (q. b.) (0. A.) at p. 492 ; Re Pall Mall 
Gazette (1894), 11 T. L. R. 122 ; Qrimwadt. y. Chcijnc Panic (1897), 13 T. L. R. 
305 ; R. v. Dolan , [1 907] 2 I. R. 200. 

(g) Onslow's ana Whatley's Cass (1873), L. R. 9 Q. B. 219 ; Skipwarth's Case 

S 373), L. R. 9 Q. B. 230 ; Watt v. Maxim- Weston Electric Co. (1888), 5 T. L. R. 

0; R. y. Gossip (1909), Times, 18th February, p. 0, coL 3. But where the 
possibility that a speech might influence the jurors on a second trial was con- 
sidered remote, ana the Attorney-General had refused to prosecute, attachment 
was refused (R. ▼. Dolan, supra). 

' (A) Re South Meath Election Petition (1892), 30 L. E. Ir. 659 ; and see Mackett 
▼. Heme Bay Commissioners (1876), 24 W. R. 845. 

(•) For instances in connection with*criminal prosecutions, see R. y. Parnell 
(1880), 14 Cox, 0. 0. 474 ; R. v. Armstrong ( 1893), Times, 9th May, p. 8, col. 4 ; 
Rs Stead, R. v. Balfour (1895), 11 T. L. R. 492 ; R. y. Tibbits, (1902] 1KB. 
77, 0. 0, B. ; R. v. Parke , supra; R. y. Davies, [1906] 1 K B. 32; R. v. 
Bottomhy (1908), Times, 19th December; ibid. (1909), 19th January. For 
instances in connection with* civil proceedings, see Rs Crown Bank, Be O'Malley 

M , 44 Oh. D, 049 (disapproved of in R. v. Payne , [1890] 1 Q. B, 677, and 
no Gold Coast Exploration Co., [1901] 1 Oh. 860) ; Re Robbins, Ex parte 
Green (1891), 7 T. L. R. 411 ; Re Montgomery Election Petition J1892). 9 T. L. R. 
93; Birmingham Vinegar Brewery Co. y. Henry ( 1894), 10 T. L. R. 586; Re 
Finance Unton (1895), 11 T. L. R. 167 } SpurreR y. De Rechburg (1895), 11 T. L. R. 
818 ; Re Thomas Hope Robinson, Herring v. British and Foreign Marins Insurance 
Co. (1895), 11 T. L. R» 345; Re Johnson and Mitchell , Wilson v. Collison (1895), 
11 T. L. Jtt. 376 ; Hewitt y. Fagge (1890), 12 T. L. B. 420 ; Qrimwade y. Cheque 
Bank, supra ; Greenwood v. Leather-shod Wheel Co. (1898), 14 T. L. R. 241 . 

Qe) R. y. Parke , supra, at p. 436 ; Birmingham Vinegar Brewery Co. v. Henry , 
sstpra; Be Finance Union , supra. 

(Q Per Wbiort, J., Be Finance Union, supra / Re Robert Brown (1907), Times, 
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The court discourages applications for attachment or committal 
where the contempt is slight (m), or where the applicant does not 
seriously press for attachment or committal, but only asks for 
costs (ft)- 

815. Many cases of comment on pending proceedings involve 
reflections on the parties, a form of contempt which the court will 
interfere to prevent or punish by summary process (o), but the 
court refused to interfere where such comments were made at an 
early stage of the proceedings, and were therefore less calculated to 
interfere with the course of justice (p). 

Misrepresentations in a circular issued to shareholders with 
intent to mislead the court on a winding-up petition are punishable 
by committal (q). 

It is a contempt to publish copies of the pleadings or evidence 
in a cause, while proceedings are pending (r), or to publish a report 


7th November. In the latter caso it was assumed that attachment was the only 
available process; but an injunction might have been granted; see p. 308, post. 
See also Re Ehrmann (1909), Times, 18th February, p. 6, col. 4. 

(m) Powie v. Hunter (1832), 2 L. J. (oh.) 31 ; Matthews v. Smith (1844), 3 
Il&re, 331 ; Be General Exchange Batik (1866), 12 Jur. (n. s.) 465 ; Be London 
Flour Co. (1868), 16 W. B. 474 ; Vernon v. Vernon (1870), 40 L. J. (on.) 118 ; 
Buenos Ayres Gas Co. v. Wilde (1880), 29 W. B. 43 ; Hunt v. Clarks (1889), 68 
L. J. (Q. b.) 490, O. A. ; Metropolitan Music Hall v. Lake (1889), 68 L. J. (OK.) 
513 ; Laurence v. Amber y (1891), 91 L. T. Jo. 230 ; Re Rochester Election Petition 
(1892), Times, 9th December, p. 14, col. 2 ; Re Evening Hews and Post, ibid.; 
Be Pontefract Election Petition (1893), 9 T.LB. 430 ; Be Martindale, [1894] 3 
Gh. 193 ; Be Certain Newspapers , Duncan v. Sparling (1894), 10 T. L. B. 353 ; Ex 
varte Foster (1894), Times , 5th February, p. 3, col. 5 ; Be E. Wilson Gates and 
the London Congregational Union and the East London Publishing Company and 
the Case of B. v. Mead , a Metropolitan Police Magistrate (1895), 11 T. L. B. 204 ; 
Kelly A Co. v. Pole (1895), 11 T. L. B.405 ; Fielden v. Stveefing (1895), 11T.L.B. 
534 ; R. v. Payne, [1896] 1 Q. B. 577 ; Fairclough v. Manchester Ship Canal Co. 
(1896), 13 T. L. B. 56, 0. A. ; Re Ilooley, Ex parts Hooley (1899), 79 L. T. 706 ; 
Shaw v. India-rubber Mexico , Ltd. (1900), 44 SoL Jo. 295 ; Be New Gold Coast 
Exploration Co., [1901] 1 Ch. 860 ; Phillips v. Hess (1902), 18 T. L. B. 400 ; Re 
Toumehend (Marquis) (1906), 22 T. L. B. 311, 0. A. ; 22. v. Daily Mail (1907), 
Times, 16th January, p. 3, col. 2. 

(n) Plating Co. v. Farquharson (1881), 17 Oh. D. 49, 0. A. 

(q) Be Bead and Huggoneon (1742), 2 Atk. 469 ; Ex parte Jones (1800), 13 Yes. 
17 ; Littler y. Thompson (1839), 2 Beav. 129 ; Paraguay (Republic) v. Lynch, 

[1872] W. N. 48 ; Peters v. Bradlaugh (1888), 4 T. L. B. 414 ; J. & P. Coats v. 
Chadwick, [1894] 1 Oh. 347 ; Russell v. Russell (1894), 11 T. L. B. 38 ; Re Stead, 
R. y. Balfour (1695), 1 1 T. L. B. 492. A theatrical exhibition of the incidents of an 
alleged murder while the accused was awaiting his trial was held to be an offence 
against public justice (R. y. Williams and Romney (1823), 2 L. J. (o. s.) (S . ».) 
30), but the exhibition of amodel of a prisoner awaiting his trial for murder was 
held not to amount to oontempt (R. y. Gilham (1828), 1 Mood. St M. 165). 

(p) Ex parte The Standard (1907), Times, 28th January, p. 13, col. 3, cited in 
R. y. Dolan, | ' ~~ ~ 


2 I. B. 260, 297. 

*arsonage A Co., [1901] 2 Oh. 424. 

fs Case , cited in Re Read and Huggoneon , supra (printing a brief for 

a) ; (Jann y. Oann (1754), 2 Yes. Sen. 620 (advertisement's to defen- 

nt‘s answer); Tiehbome y. Mostyn, Tiehbome y. Ttchbome (1867), L. B. 7 Eq. 
50, n. (abstract of affidavits) ; Re Cheltenham and Swansea Railway Carriage and 
Wagon Co. (1869), b. B. 8 Eq. 580 (petition to wind up); Re American 
Exchange *t Europe, American Exchange t» Europe v. Gillig (1889), 56 L. J.(ohJ 
706 (examination of witness by liquidator); Bowden v. Russell (4877b 46 L. J. 
‘ i and Re T. 2*. O'Connor, Cheshire v. Btraute^im), 12T.L.B. 291 

; of claim). 
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Sect. s. 

C riminal 

Contempt. 


Obstructing 
officers of the 
court. 


Process 

servers. 


of or comments upon proceedings which the court has directed to 
bo held in private («), but the bare result of the proceedings may be 
published (f). 

It is not a contempt to publish the proceedings at a magisterial 
inquiry or a coroner’s inquest (a), nor to issue a bond fide advertise- 
ment offering a reward for evidence in a pending action ( b ), or to 
solicit subscriptions towards the expenses of an appeal in a matter 
affecting the members of a trade generally (c) ; but vilifying a party 
under cover of an advertisement for evidence is punishable as a 
contempt (cl). 

Sub-Sect. 4. — Obstructing Persons officially connected with the Court or 

Proceedings (c). 

616. Contempt by obstructing an officer of the court is 
punished, not for the purpose of vindicating the dignity of the 
court or the person of the officer, but to prevent undue inter- 
ference with the administration of justice (/). 

Disturbing the proceedings before an officer of the court is a 
contempt of the court whose officer he is(<j), and so also is an 
attempt by threat or otherwise to induce an officer of the court to 
depart from the course of his duty \h). 

617. Obstructing a process server in the execution of his duty 
is, generally speaking, a contempt of court (i), but slight obstruction 

(«) It. v. Clement (1821), 4 B. & Aid. 218 ; Re Martindule, [1894] 3 Ch. 198. 
The High Court has an inherent jurisdiction to hear a case tn earner A when it is 
reasonably clear that justice cannot bo done otherwise ( Andrew v. Raeburn (1874), 
9 Ch. App. 522 ; A Teller v. Thompson (1885), 31 Ch. D. 55, 0. A. ; Badiache Anilin 
und Suda Fabnk v. Levinstein (1883), 24 Ch. D. 156; Mulan y. Young (1889), 6 
T. L. R. 38 ; Ogle v. Brandling (1831), 2 Russ. & M. 688 ; D. y. !>., D. v. 
Z>. and 0., [1903] P. 144). 

(t) Re Martindule, supra i Laurence y. Ambery (1891), 91 L. T. Jo. 230. 

la) Soe R. y. Parke , [1903] 2 Iv. B. at p. 438, and cases there cited; and see 
note to R. v. Fisher (1811), 11 R. R. at p. 799. 

(6) Plating Co. v. Farquharson (1881), 17 Ch. D. 49, C. A., disapproving of 
Pool y. Sacheverel (1720), 1 P. Wins. 675, where such an advertisement was held 
to be a contempt. 

(e) Plating Co. v. Farquharson , supra. 

(a) Jlrodribb v. Brodnbb (1886), 11 P. D. 66 ; Butler y. Butler (188b), 13 P. D. 
ft ; and see Re Cornish , Staff v. Gill (1693), 9 T. L. R. 196. 

(e) As to obstructing a judge, see pp. 283, 281, ante. 

(/) Hdmore y. Smith (No. 2) (1886), 33 Ch. 1). 449, O. A., at p. 455; Re 
Johnson (1887), 20 Q. B. D. 68, at pp. 73—75, C. A. 

J (g) See Re Johnson, supra, and French v. French (1824), 1 Hog. 138, where tho 
earner authorities are discussed. 

) Lechmerq Charlton*! Case (1836), 2 My. & Or. 316 ; and soe p. 284, ante. 

See the following Chancery cases : — Van y. Price (1743), Dick. 91; 
iu ms y. Johns (1773), 2 Dick. 477, and see 1 Mer. 303, n. (the process server 
made to eat the wnt) ; Ex parte Page (1810), 17 Ves. 59; Elliot y. Ualmarack 

5 1816), 1 Mer. 302 ; Emery v. Bowen (1836), 5 L. J. (on.) 349 ; Price v. Hutchison 
I860), L. R. 9 Eq. 534. Ord. 42, r.. 2, of the Consolidated Chancery Orders, 
860, booking the use of violent or abusive language to a process server punish- 
able by committal, was annullod by R S. 0. 1883, Preliminary Order and 
Appendix O, and no corresponding rule is substituted. See the following oases 
at common law:— Anon. (1710), 1 Salk. 84; B. y. Jones (1732), 1 Stra. 165; 
R. r. Jenny (1762), Say. 47; A, v. Kendrick (1754), Say. 114; Whitworth r. 
Duncan (1893), Times, 14th January, p. 11, col. 2; Lewie y. Owen, [1894] 1 
Q. B. 102 ; and see Regulm Trim 17 Geo. 3. 
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not actually preventing service of the process will not be so 
regarded (k). The governor of a prison is not justified in refusing 
access to a prisoner for the purpose of serving process upon him (i l ), 
and a rule nisi for attachment was granted against the keeper of a 
lunatic asylum for refusing access to an inmate for the purpose of 
serving him with a writ ( m ). 

618. The court will protect its officers while discharging their 
duties ; thus a solicitor who assaults and intimidates the opposing 
solicitor in passing from the judge’s chambers to the outer door of 
the courts may be punished by committal (n), but an assault com- 
mitted by one solicitor on another in the office of the former, upon 
an inspection of documents in an action, will probably not amount 
to a contempt (o). 

619. Interference with or disturbance of a receiver appointed 
by the court is a contempt ; and the fact that the order appointing 
him was improperly procured is no justification for such interference 
or disturbance, for application can be made to the court to test the 
validity of the order (p). Disturbance of a receiver may be caused 
in various ways, e.g. by bringing an action of ejectment against 
him without leave of the court that appointed him {q) ; by taking 
forcible possession of estates, of the rents and profits of which a 
receiver has been appointed (r) ; by obtaining the appointment of 
sequestrators of the profits of a living of which a receiver has 
been appointed previously (s) ; by levying an execution upon 
partnership assets in the possession of a receiver (t) ; by a bill of 
Bale holder taking forcible possession of chattels in a receiver’s 
possession (a) ; and by interfering in the management of a business 
in the hands of a receiver — (1) by taking the management out of his 
hands ( b ) ; (2) by sending circulars to the customers of the 
business (c) ; (8) by inducing employees to leave the business and 
take employment in a competing business (d) . 


620. A liquidator in the winding-up of a company by the court 
is in the same position as a receiver appointed by the court,, and it 



(1836), 1 Ear. & W. 218. 

(l) Danson y. Le Oapelain (1852), 7 Exch. 667. The ordinary course is to apply 
to the Prison Commissioners in the first instuuoo for permission for an interview 
with the prisoner for the purpose of effecting service. 

(m) Denison v. Harding (1867b 15 W. R. 346 ; but see R. S. 0. 1883, Ord. 0, r. 5. 

(n) R Johnson (1887), 20 Q. B. D. 68, 0. A. 

(o) Re Okments (1877), 48 L. J. (oh.) 375, 0. A. 

(p) Russell v. East Anglian Rail. Co. (1850), 3 Mao. & G. 104, 

R Jx 9 13 T * 8m4th (1804) ’ 9 Ve8 ‘ 333 ’ Re Bai ter*ty* Estate (1892), 31 

(r) Broad v. Wickham (1831), 4 Sim. 511. 

sj Hawkins v. Oathercole (1662), 1 Drew. 12. 

4 Lane v. Stems (1862), 8 Gift. 629. 

i a) Re Mead, E>. » parte Cochrane (1876), L. R. 20 Eq. 282. 

h) Re Plant , Eke parte Hayward (1881), 45 L. T. 628, 0. A. 

c) Hebnore v. Smith (No. 2) (1886), 35 Ch. D. 449, 0. A. 

a) Dixon r. Dixon, [1904] 1 Oh. 161. In this case an .injunction Whs granted 
to restrain the interference. 
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is a contempt to interfere in any way with his possession of the 
assets without the leave of the court (e). 

It is also a contempt to interfere with the possession of 
sequestrators (/). 

621. If a Bheriff returns that a porson arrested or goods seized 
or possession ' of lands delivered by him by virtue of a writ are 
rescued or violently taken from him, the court may grant an 
attachment against the rescuers (g). 

Where upon interference with a sheriff there were faults on both 
sides, attachment was refused (h), and where the evidence was 
conflicting the court left the sheriff’s officer to bring an action for 
assault (i). 

A sheriff may arrest and commit to prison any person who 
resists the execution of a writ (j). 

It is contempt to move a ship in the custody of the marshal of 
the Admiralty Division (/c). 

622. The privilege from arrest formerly enjoyed by officers of 
the court is seldom applicable in the present state of the law, for 
it appears that privilege cannot be claimed in cases of criminal 
contempt or of contempt in procedure accompanied by misconduct, 
and it is only in such cases of contempt that imprisonment is 
inflicted (l). 

623. It is a contempt to keep a witness out of the way to avoid 
service of a subpmna (m) ; to intimidate a witness or a person likely 
to be called as a witness (n) ; to arrest a witness while attending 
the court to give evidence ( o ) ; to endeavour to influence a witness 

(e ) Be Henry Pound, Son A Hutchins (1889), 42 Ch. D. 402, 0. A. ; Companies 
(Winding-up) Rules, 1903, r. 78. 

(/) Pelham (Lord) v. Newcastle (Duchess) (1712), 3 Swan. 289, n.; Angel v. 
Smith (1804), 9 Ves. 335. 

( g ) 2 Hawk. P. C., 8th ed., ohap. 22, s. 34 ; Lacon v. J)e Qroat (1893), 10 
T. L. R. 24 ; Re Higg's Mortgage . Goddard v. llxgg, [1894] W. N. 73 ; Coops, * 
v. Aeprey (1863), 32 L. J. (q. b.) 209. A return of a rescue wasatlaw equiva- 
lent to a oonviction and conclusive in the proceeding in which it was made as to 
the truth of the facts returned, but in the Court of Chancery it was considered 
only as a ground for attaching the party and bringing him before the court to 
ahswer the charge (Blackwell v. Tallow (1833), 2 My. & K. at p. 320 ; and see 
Braeyer y. Maclean (1875), L. R. 6 P. O. 398, at p. 405). Formerly attachment 
was granted ex parte upon such return (Blackwell v. Tatlow, supra; Gobby y. 
Dcwea (1833), 10 Bing. 112), but now an order for attachment can only be 
obtained on notice (R. S. O., Ord. 44, r. 2). 

(A) Qi'egory y. Onslow (1772), Lofft, 35. 

(t) Ex part? Lancastef (Sheriff), Ex parte Gosling (1895), Times, 11th Feb- 
ruary, p. 3, col. 4. In this case and in Gregory y. Onslow, supra, the sheriff had 
not returned a rescue. 

(j) Sheriffs Act, 1887 (50 & 51 Viet. c. 55), s. 8 (2). And see title Sbebiffb 
and Bailiffs. 

(Jfc) The Selim Stanford (1908), Times, 17th November, p. 3, col. 4. 

ll) See p. 320, post. 

(m) Clements ▼. Williams (1886), 2 Soott, 814 ; Lewis v. James (1887), 3 T. L. R. 
527 (injunction granted to prevent further communication with a witness). 

(n) Partridge v. Partridge ( 1 639) , Toth. 40; Shaw v.8haw(186l), 2Sw. & Tr. 517; 
Bromilow y. Phillips (1892), 40 W. R. 220; R v. Onslow (1873), 12 Cox, 0. O. 358. 

(o) Guilin's Case (1653), Sty. 395; Vandevdde v. Lhuilin (1061), 1 Keb, 
220; Magnay y. Burt (1843), 5 Q. B. 381, Ex. Oh. 
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against a party (p); to dismiss a servant because he has given 
evidence for the opposite party (q) ; to endeavour by bribery to 
induce a witness to BuppresB evidence (r). But the court will not 
grant an attachment against a party to a civil action for merely 
dissuading a person from giving evidence for the opposite party (s). 

624. The court will punish as contempt an insult offered to a 
juryman while performing his duty ( t ) ; thus the brother of a con- 
victed prisoner who challenged the foreman of the jury to a duel 
immediately after the trial was committed (a). 

Embracery, or attempting to corrupt or influence a jury, is a 
form of contempt punishable on indictment or information (b). 

An insult to counsel may bo punished as a contempt (c). 


Sub-Sect. 5. — Obstructing the Parties. 

625. Speeches or writings reflecting on parties to actions and 
thereby tending to obstruct the administration of justice constitute 
contempt (<Z). The following ate instances of contempt by obstruct- 
ing parties : a husband by menaces compelling his wife to put in an 
untrue answer ( e ) ; threatening a party if he allows the suit to con- 
tinue (/); endeavouring by bribery to induce a party to suppress 
evidence which it is his duty to give ( <j ) ; taking or seeking to obtain 
from a person suing or defending as a pauper any fee, profit, or 
reward for the conduct of his business in the court (/t); retaking 
possession of land from a party who has recently obtained posses- 
sion by a writ ( i ) ; preventing an infant from obeying an order of 


(p) Welby v. Still (1892), CG L. T. 523. 

(y) JiowiUn v. Universities Co-operative Association (1881), 71 L. T. Jo. 373. 

(r) Be Ilooley, Rucker's Case (1898), 79 L. T. 306. 

(a) Schlesinger v. Flershcim (1815), 2 Dow. & L. 737. The possible effect upon 
witnesses of speeches or writings misrepresenting the proceedings has been 
referred to p. 285, ante. The principle applied in the case of interference with 
witnesses is that those who have duties to perform in a oourt of justice are 
protected by the law and shielded on their way to the discharge of such duties, 
while discharging them, and 'on their return therefrom, in order that such 
persons may safely have resort to courts of justice (Be Johnson (1887), 20 
Q. B. D. 68, per Bowen, L.J., at p. 74, 0. A.; and see p. 320, post ; and further, 
as to witnesses, title Evidence). 

ft) Ex parte Pater (1864), 5 B. & S. 299 ; and see Be Johnson, supra, at p. 74. 

(a) B. v. Martin (1848), 5 Cos, 0. 0. 356. 

(b) See 1 Hawk. P. 0. 8th ed., chap. 27, at p. 460; 4 Bl. Com. 140; statute 
32 Hen. 8, o. 9, s. 9; Juries Act, 1825 (6 Geo. 4, c. 50), s. 61. Por a modem 
instance, see B. v. Baker (1891), 113 0. 0. Ct. Oas. 374. The misrepresentation 
of proceedings by speeches or writings tending to influence the minds of 
jurors has been referred to at p. 285, ante, 

(e) French v. French (1824), 1 Hog. 138. 

i a) See p. 284, ante. 

4 Ex parte Ilaslam (1 740), 2 Atk. 50. 

i /) B. ▼. Carroll (1744), 1 Wils. 75 ; Smith r. Lakeman (1856)* $0 L. J. (on.) 
806; Be Mulock, Ex parte Chetwynd (1864), 10 Jnr. (N. s.) 1188; Sharland v. 
Sharland (1885), 1 X. li. R. 492. Molesting a husband after & decree of judicial 
separation is not a oontempt, as the function of the court ends with the decree 
(Smith v. Smith (1889), 59 X. J. (p.) 15). 

' ) Ms Booby, Rucker's Cass , supra. 


^ R 8.0., Ord. ifl, r. 27. 


Bigg's Mortgage, Goddard v. Bigg, [1894] W. N. 79* 
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the court (j ) ; serving process upon a party while he is attending 
proceedings in court (k). 

626. Any interference to the prejudice of a ward of court is a 
contempt, e.g. t paying addresses to or contracting marriage with 
a ward without the sanction of the court or being implicated 
therein (Q, removing a ward in defiance of the order of the court, 
or failing to comply with an order as to custody (?n). 

627. It is a contempt to marry a lunatic so found (n), or to 
fail to produce an alleged lunatic pursuant to an order of the 
court (o). 

628. A stranger to the action who aids and abets the breach 
of a prohibitory order obstructs tho course of justice, and this 
contempt is punishable by committal or attachment. The punish- 
ment is inflicted, not for a technical infringement of the order, but 
for aiding and abetting others in setting tho court at defiance (p ). 

It is a contempt to indemnify a person against the consequences 
of committing contempt ( q ). 


(/) Thomas v. Gwynne (1845), 8 Beav. 312. 

(Jfc) Cole v. JlawJtins (1730), 2 Stro. 1001. 

(Z) Eyre v. Shajftsbury (Countess) (1722), 2 P. Wins. 102; Qoodall v. 
Harris (1729), 2 P.'Wms. 561 ; Long y. El ways (1729), Mos. 249 ; Herbert's Cass 
(1731), 3 P. Wins. 116 ; Brandon v. Knight U752), 2 Dick. 160 ; Cox v. Bennett 
(1874), 31 L. T. 83. In a eorious case Lord Eldon ordered an indictment to be 
preferred (Wade v. Broughton (1814), 3 Vos. & B. 172). But where a man 
obtained leaye to pay his addresses to a ward on his undertaking to abide by 
the directions of the court, and after the ward had attained twenty-one a settle- 
ment was executed in terms of which the court disapproved, the Court of 
Appeal refusod to grant an injunction to prevent the parties from marrying, on 
the ground that tho undertaking came to an end on the ward attaining twenty- 
one, and that the gentleman could not bo restrained without restraining the 
lady, which there was no jurisdiction to do (Bolton v. Bolton, [1891] 3 Ch. 270, 
O. A.). 

(m) Long Wellesley's Cast (1831), 2 Russ. & M. 639 (showing this contempt to 
be criminal) ; Be Witten (1887), 4 T. L. It. 36 ; G. v. L. t [1891] 3 Oh. 126. See 
also title Infants and Children. 

(n) Ash's (Mrs.) Case (1702), Prco. Oh. 203. 

(o) Wenman's (Lord) Case (1721), IP. Wms. 701. The respondent, .who had been 
instrumental in remonng the lunatic from place to place to ev&do his production, 
was committed for the contempt. See also the Lunacy Act, 1891 (54 A 55 
Viet, o. 05), s. 26, and Be B. (an alleged Lunatic), [1892] 1 Oh. 459, 0. A ; and 
title Lunatics and Persons of Unsound Mind. 

(p) Seaward v. Paterson, [1897] 1 Ch. 545, 0. A. (per judgment of 
TjINDLBY, L.J.) ; and see Lower v. Crudge (1580), Oarv, 144 ; Harvey ▼. 
Harvey (1681), 2 Oas. in Oh. 82 ; Lewes (Sir WkY v. Morgan (1818), 5 Price, 018; 
Wellesley (Lord) v. Momington (Earl) (1848), 11 Beav. 180, 181; Avery v. Andrews 
(1882), 61 L. J. (OH.) 414 ; Smith-Barry y. Dawson (1891), 27 L. It. Ir. 668. 
Enforcing obedience to an order against a party to an action requires mere 
oivil process, but the deliberate act of a third person in committing a breach of 
an order is a contempt of a criminal nature (Seaward y. Paterson, supra ; Be 
Maria Annie Davies (1888), 21 Q. B. D. 236 ; O'Shea v. O'Shea and Parnell 
-{1890), 15 P. D. 69, 0. A. Compare A Beds (1890), 26 Q. B. D. 228, 0. A. ; and 
Bee note (6), p. 280, ante). Being a criminal offence, this form of oontempt is 
also punishable by fine or order for security for good behaviour. See p. 817, 

**&) Bet parts Dim (1803), 8 Yes. 104. 
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Sub-Sect. 6. — Forging or abusing the Process of the Court 

629 . The forging of writs, and other deceits of the like kind 
tending to impose on the court, are punishable as contempts (r). 

Abusing the process of the court is a term generally applied 
to a proceeding which is wanting in bona fides and is frivolous, 
vexatious, or oppressive, the ordinary remedy in such a case 
being to apply to strike out a pleading or stay the proceed- 
ings, or to prevent further proceedings being taken without 
leave (s). Beyond this the court has jurisdiction to punish abuse 
of process by committal or attachment as a contempt (0. Where 


(r) 2 Hawk. P. 0., 8th ©d., chap. 22, s. 43 ; Dag y. Penkcvcll (IGOo), Moore 
(K. B.), 770, pi. 100-4 ; and see sub nom. Doydige v. Penkvtll, Noy, 1 01 ; lie Hunger- 
ford and Aylmer (1GC3), Sanders, Chancery Orders, 317 ; Whitlock y. Harriot 
(1686), 1 Dick. 16; Re Hardy (1739), Sanders, Chancery Orders, 545, 547—549 ; 
Hale v. Castlcmon (1746), 1 Wm. Bl. 2 ; Fawcett y. Qarford (1789), cited in 
Oswald on Contempt, 2nd ed., 44 ; Finnerty v. Smith (1835), 1 Bing. (n. 0.) 
649; Re Jacobs (1874), Times, 13th June, p. 11, col. 6; and seo, on this last 
case, 18 Sol. Jo. 642. 

( 0 ) See R. S. C., Ord. 25, r. 4; Vexatious Actions Act, 189G (59 & GO 
Viet. 0 . 51); Metropolitan Bank y, Poolcy (1885), 10 App. Cas. 210; Crepe 
V. Loam, Jiulteel v. Qrepe (1887), 37 Oh. D. 168, 0. A. ; lleichel y. Magrath 
(1889), 14 App. Cas. 665 ; Laurance y. Norreys (1890), 15 App. Cas. 

210; Remmingtvn v. Scoles, [1897] 2 Ch. 1, C. A.; Re Alexander Chaffers, 
Ex parte A.-G. (1897), 76 L. T. 331 ; King v. Henderson J1898] A. C. 720, P. 0. ; 
Stephenson v. Garnett , [1898] 1 Q. B. G77, C. A. ; Re the Vexatious Actions Act (Re 
Jones) (1902), 18 T. L. B. 476; Kinnaird (Lord) v. Field , [1905] 2 Ch. 306, 
0. A. ; CritcheU v. London and South Western Rail. Co., [1907] 1 K B. 860, 0. A. ; 
Egbert y. Short, [1907] 2 Ch. 205 ; Re Norton’s Settlement, Norton v. Norton, 
[1908] 1 Ch. 471, C. A. So© also title Criminal Law and Procedure. 

(t) The following acts of abuse of process have beon held punishable as 
contempts : taking out process without any colour of right to it ; making use 
of process in a vexatious manner or to serve the purposes of oppression or 
injustice or as a device to help the jurisdiction of an inferior court ; trying a 
feigned issue without the consent of the court (2 Hawk. P. 0., 8th ed., chap. 22, 
sa. 39—42, 44) ; issuing double process for the same debt (Anon. (1586), Gouldsb. 
30; Higgins v. Sommerland (1614), 2 Bulst. 68); making false oath as bail 
(Royson r s Case (1628), Oro. Car. 146) ; falsely pleading infancy to delay a trial 
(, Lord y. Thornton (1614), 2 Bulst. 67) ; plaintiff furnibhingfalse particulars of 
address and occupation (Smith v. Bond (1845), 13 M. & W. 594); bringing a 
fictitious action (Coxe v. Phillips (1736), Leo temp. Hard. 237 ; Re Elsam (1824), 
S L. J. (o. s.l (k. b.) 75) ; obtaining a search warrant by false pretences for 
the purpose of effecting an arrest in a civil action (Anon. (1758), 2 Keny. 372) ; 
fraudulent collusion between plaintiff and defendant to defeat the rights of a 
third party (M'Gregor y. Barrett (1848), 6 0. B. 262) ; action between highway- 
men to take an acoount of the proceeds of robbery (Everett v. Williams (1725), 2 
Pothier on Obligations by Evans, 3, n.). This case is cited by Jzssel, M.R., in 
Sykes y. Rendon (1879), 11 Ch. D. 170, atp. 195, by Bacon, V.-O., in Ashhuret y. 
Mason (1875), L. B. 20 Eq. 225, atp. 230, and in Lindley on Partnership, 7th ed., 
107, n., and is fully authenticated by reference to the record in Law Quarterly 
Review, Vol. IX., p. 197) ; prolixity of pleading ( Mylward y. Waldron (1566), 
(sub turn. Milward v. Welden, Toth. 107, cited in Oswald on Contempt, 2nd ed., 
43) Anon. (1603), Gary, 38; and see B. S. 0., Ord. 2, r. 2, Ord. 19, rr. 2, 6, 
Ord. 88, it. 2, 3, and Ord. 65, r. 27 (20)) j obtaining payment of money as the 
consideration for withdrawal of a motion to oommit for contempt (R. v. Newton 
(1903), 67 J. P. 453) ; a barrister wilfully deoeiying the court in the conduct 
of - a ease, by procuring a party to make an affidavit he knew to be untrue, and 
reading the affidavit to. the court (Linwood v. Andrews and Moore (1888), 58 
L. T. 612). And see Bowden v. Russell (1877), 46 L. J. (on.) 414, as to contempt 
in publishing a statement of claim before the hearing. 
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the Vexations Actions Act, 1896 (w), the Bales of Court (a), or the 
inherent jurisdiction of the court to stay frivolous or vexatious 
proceedings ( b ) apply, committal would not now be ordered, and, 
on the other hand, where the irregularity amounts to an offence 
against justice, extending its influence beyond the parties to the 
action, it is a contempt of court and punishable accordingly (c). 

Under the same head may be included the case of any person 
untruthfully stating himself to be a creditor in bankruptcy or a 
creditor or contributory in the winding-up of a company, offenceB 
declared by statute to be contempt of court and to be punishable 
accordingly (d). 

Sub-Seot. 7 . — Breach of Duty ly Persona officially connected with the Court 

or Proceedings. 

630. Solicitors and other officers of the court are subject in a 
special dogree to control and to punishment for any kind of 
contempt (e). 

A solicitor cannot claim exemption from imprisonment for debt 
where the failure to pay is attended by circumstances of profes- 
sional misconduct (/). A solicitor may be attached for breach of 
his undertaking^). A solicitor in prison who prosecutes or 
defends an action or matter on behalf of a client, and a solicitor 
who permits a solicitor in prison to use his name for such a 
purpose, are punishable as for contempt ( h ). 

A person acting as a solicitor in an action or matter without 
being duly qualified is guilty of a contempt of the court in which 
the proceeding is commenced, and is in addition liable to a penalty 
of fifty pounds (t), and this though he so acts with the authority 
of a qualified solicitor (k) ; and he is equally guilty whether he 
acts in his own name or in the name of another ( l ). 

u) 59 ft 60 Viet. o. 51. 

a) See the rules referred to in note (0, p. 293, ante. 

‘ft) See the cases cited in note («), p. 293, ante. 

c) See, e.g., R . y. Newton and Linwood y. Andrews , note (s), p. 293, ante. 

a) Bankruptcy Act, 1883(46 & 47 Viet, o. 52), s. 16 ; Companies (Winding up) 
Act, 1890 (53 ft 54 Viet c. 63), ss. 7 (6), 15 (1). As from May 1st, 1909. 
Companies (Consolidation) Aot, 1908 (8 Edw. 7, c. 69), ss. 147 (6), 224 (2); and 
see title Bankuuptoy and Insolvency, Vol. II., p. 351. 

(e) 2 Hawk. P. O., chap. 22, ss. 6—12 ; Bishop y. Willis (1749), 6 Bear. 83, n. 
It is a oontempt for a solicitor to write a letter to a newspaper discussing the 
merits of pending proceedings in whioh he is engaged ( Daw v. Eley (1868), L. B. 
7 Eq. 49). And, generally, see title Solicitous. 

(/) See the Debtors Act, 1869 (32 ft 33 Viet. o. 62), b. 4, and p. 801, 
post. 

(g) See p. 306, post. 

(A) Solicitors Act, 1843 (6 ft 7 Viet. o. 73), s. 31. 

ft Solicitors Act, 1860 (23 ft 24 Viet o. 127), s. 26; As Webber (1892), 
Times, 20th December, p. 14, col. 1 ; Be Hall (1893), Times , 12th May, 
p. 14, col. 2; Rs Ainsworth, Eat parts the Law Society, [1905] 2 K B. 108; 
and see Solicitors Act, 1843 (0 ft 7 Viot o. 73), s. 32 ; 2 Hawk. P. 0., chap. 22, 
s. 9. See also title Solicitous. A law stationer who lodged a caveat m the 
Probate Registry on behalf of country solicitors was held not guilty of oontempt 
{Re Pardon, [1901] P. 239). As to the prison treatment of an offender com- 
mitted under s. 32 of the Solicitors Aot, 1843, see p. 81ft, post. 

(&) Abercrombie y. Jordan (1881), 8 Q. B. D. 187, 0. A 

ft Rt Simmons (1885), 15 Q. B. D. 348. 



Part I.— Contempt of Court. 


295 


631. A receiver who fails, to perform his duties may be com- 
mitted or attached (m). A receiver is a person acting in a 
fiduciary capacity, and is, therefore, liable to imprisonment for 
failing to pay money due from him as receiver (n). 

A sequestrator may be committed for an abuse of his powers (o). 

‘ 632. A sheriff, under-sheriff, bailiff, or sheriff's officer, guilty of 
certain offences in the execution of his office, is punishable upon 
summary application, as for contempt (p). To constitute such an 
offence, there must be mens rea(q), and no person is answerable in 
respect thereof for the act of another (r). A sheriff who fails to 
return a writ of attachment, or bring in the body pursuant to 
notice, is liable to committal (s). 

633. Inasmuch as counsel, though not officers of the court, 
have a special privilege to practise the law, they are punishable 
summarily for any ill practice (a). 


(m) lie Hell's Estate , Foster v. Hell (1870), L. It. 9 Eq. 172; Mr. Registrar 
Lavie’s Memorandum, [1893] 1 Ch. 259, n. 

(n) Under the Debtors Aot, 1869 (32 & 33 Viet. c. 62), b. 4 (3) ; 7fe Gent , 
Gent-Davis v. Harris (1888), 40 Ch. D. 190. 

(o) Pelham {Lord) v. Harley (Lord) (18th oentury), 3 Swan. 291, n. Seo also 
Syfces v. Dyson , [1870] W. N. 81. An officer of the court who wrongfully seizes 
property oannot be dispossessed brevi manu (Ex parte Page (1810), 17 Vcs. 
at p. 61). 

(p) Sheriffs Act, 1887 (50 & 51 Viet. c. 55), s. 29. The offences are — with- 
holding a prisoner bailable after ho has offered suffleiont socurity ; taking or 
demanding any money or roward other than the statutory fees ; granting a 
warrant for the execution of a writ before receiving the writ; being guilty of 
any offence against or breach of the provisions of the Act, or of any wrongful 
act or neglect or default in the execution of his office, or of any contempt of any 
Biiperior court (ibid., s. 29 (2) ). The object of these provisions is to keep 
sheriffs within tne exact limits of their duties, to compol thorn to bo careful und 
intelligent in the performance of those duties, and to make a want of care in 
itself an offence; but a mere innocent mistake does not mako the person 
who oommits it an offender within the meaning of s. 29 (2) (Lee v. Hangar , 
Grant A Co., [1892] 2Q.fi. 337, 0. A.). S. 29 of the Act, being ponal, is not 
to be construed favourably to the party seeking to enforce the penalty (Wool- 
ford? s Estate ( Trustee) v. Levy, £1892] 1 Q. B. 772, C. A., per Lord Esher, M.R., 
at'p. 780). For instances of sheriffs being fined for contempt of a superior court, 
see He the Sheriff of Surrey (I860), 2 F. & F. 234, 236; He Tichbome (1892), 
Times, 7th December, p. 6, ool. 6. 

(a) Zee y. Hangar , Grant A Oo., supra ; Shoppee v. Nathan A Co., [1892] 1 
Q. B. 245; and see Dodington v. Hudson (1824), 8 Moore (c. p.), 510. 

(r) Bagge y. Whitehead, [1892] 2 Q. B. 355, G. A. ; and seo Lee v. Hangar, 
Grant A Co., supra, and Shoppee v. Nathan, supra. 

(«) B. S. 0., Ord. 52, r. 11. 

(a) 2 Hawk. P. 0., 8th ed., chap. 22, s. 30. And see, further, title Bajuusters, 
Vol. IL, pp. 385, 386. The following are instances in whioh counsel have been 
*ihed or censured: for signing a prolix, frivolous, or scandalous pleading 
r. (1603), Gary, 38 ; Hickman v. Clarke (1615), 2 Fowler, Exchequer 
bice, 407 ; Emerson v. Dalison (1660), Sanders, Chancery Orders, 292—293 ; 
Everett v. Williams (1725), 2 Pothier on Obligations by Evans, 3, n. (see, 
as tothisoase, note (t), p. 293, ante) ; Richardson y. Button (1728), Cooke, Pr. Gas. 
51) ; for scandalising the King or his government in argument before the court 


% , . 41 (as to this case, see further Fuller’s Church 

history, hook 10, s. 3, pan. 29, 30)); for op-’ — * J “ 


■ion (ksddmg's Case (1680), T. #aym. 376); 'for oontnving 'an w unauthonsed 
marriage of a ward of court (MitchdVs Cass (1741), 2 Atk. 173); for insulting 
H.L. — VIL n 


Sect. 2. 
C riminal 
Contempt. 

Receivers and 
sequestrators. 

Sheriffs and 
bailiffs. 


Counsel. 



Contempt of Coubt, Attachment, and Committal. 


0EOT. f. 

Oriminal 

GontamnL 

Jurors. 


Qflolora. 




Judges cl 

Inferior 

courts. 


Contempt 
of inferior 
courts. 


634. Jurors are liable to be fined summarily for not attending 
when summoned, for not answering to their names, for not 
appearing after being oalled, or for withdrawing after appear- 
ance (6). Jurors are liable to attachment for contempt for refusing 
to be sworn, for refusing to give any verdict at all, for imposing on 
the court, as by hustling halfpence in a hat to determine their 
verdict ( c ), or for separating before giving a verdict (d).' 

Any juror wilfully or corruptly consenting to embracery may be 
proceeded against by indictment or information and be punished 
by fine or imprisonment (e). 

635. Exaction or extortion by a gaoler or his officer may be # 

punished summarily by attachment (/). * 

A gaoler who refuses to receive a prisoner committed by the 
High Court Bitting in Bankruptcy is liable for every refusal to a 
fine not exceeding one hundred pounds (g). 

636. Judges of inferior courts are punishable by attachment 
for acting unjustly, oppressively, cr irregularly, in the execution 
of their duty, or for disobeying writs issued by the High Court 
requiring them to proceed or not to proceed m matters before 
them (h), but a great part of this jurisdiction is virtually super- 
seded by modern statutes giving che Lord Chancellor power to 
remove a judge of an inferior court for inability or misbehaviour (i). 

Sub-Sect. 8. — Contempt of Inferior Courts . 

637. The King’s Bench Division has a general superintendence 
over all crimes whatsoever ( k ), and watches over the proceedings of 


a jurjrman (Ex parte Pater (1864), 6 13. ft S. 299) ; for addressing a letter to the 
chief justice of a colony reflecting on the judges (lie Wallace (1866), L. B. 1 
P. 0. 283) ; for wilfully deceiving the court ( Linwood y. Andrews and Moore 
(1868), 58 L. T. 612). And see title Babbisters, Vol. II., p. 385. 

(6) See Juries Act, 1825 (6 Geo. 4, o. 50), ss. 38, 51, 58—55; Juries 
Aot, 1862 (25 ft 26 Viet, o. 107), s. 12 ; Municipal Corporations Act, 1882 
(45 ft 46 Viet. o. 60), s. 186 (7), (8). See also 2 Hawk. P. 0., 8th ed., chap. 22, 
a. 14. 

(c) 2 Hawk. P. 0., 8th ed., chap. 22, ss. 15—17 ; Laugdell v. S^Von (1737), 
Barnes, 82. 

(d) Bee R. v. Macrae (1892),* Times, 19th November, where a juryman 
separated himself from hla companions and conversed with other persons ; R v. 
Mhoder (1894), Times, 12th February, p. 6, col. 6, where a juryman was seized 
with sickness and rushed out of court. 


(e) Juries Aot; 1825 (6 Goo. 4, o, 60), a 61. As to embracery, see 
d. £01. ante. See also title Jtjkies. 
if) Debtors Imprisonment Aot, 1768 (32 Geo. 2, o. 28), s. 11. 
ii) Bankruptcy Aot, 1883 (46 ft 47 Viet. c. 52), s. 120. 

(A) 2 Hawk. F. 0., 8th ed., chap. 22, ss. 25—29 ; 4 Bl. Com. 284 ; R v. Davies , 
[1606] X K. B. 32, at pp. 42—44. The jurisdiction to issue attachment in such 
cases is assigned to the King's Bench Division (Judicature Aot, 1878 (36 ft 37 
Viet* o. 66), a 84). In Munyean v. Wheatley (1851), 6 Each. 88, a writ of 
attachment issued against a oounty court judge for trying an action after a 
eerttovari had issued, But, the contempt not being wilful, the attachment was to 
liein the office for a month to enable the judge to comply with aseoond certiorari. 
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inferior courts, not only to prevent them from exceeding their juris* ttn. x 
diction or otherwise acting contrary to law, but also to prevent CiittlAai 
persons from interfering with the course of justice in such courts (f). Cm$wpk 
The High Court will punish as contempt acts amounting to an “* 
interference with the oourse of justice in connection with an 

S into a criminal offence pending before magistrates, even 
it is uncertain whether the accused will, if committed, be 
sent for trial to the assizes or to quarter sessions (m). 

Sect. 8. — Contempt in Procedure* 

Sub-Sect. l.—In General. 

638. Contempt in procedure (n) unaccompanied by circum* Unintentional 
stances of misconduct, that is, mere unintentional disobedience to 
a judgment, order, Or process, not falling within the exceptions 
specified in the Debtors Act, 1869 (o), is a contempt in theory only, 
and is not punished by imprisonment (p), but the respondent may 
be ordered to pay the costs of the application (q). 

In circumstances involving Misconduct, contempt in procedure Where 
partakes to some extent of a criminal nature, and then bears a two- 
fold character, implying as between the parties to the proceedings T0 
merely a right to exercise and a liability to submit to a form of 
civil execution, but as between the party m default and the State, a 
penal or disciplinary jurisdiction, to be exercised by the court in 
the public interest (r). Misconduct of this kind consists in 
disobedience to such orders for the payment of money as are 
excepted from the general provisions of the Debtors Act, 1869, 
abolishing imprisonment for debt (s), or in wilful disobedience to 

(i) A v. Parke, [1903] 2 K B. 432, at p. 442 ; A v. Davie*, [1906] 1 K. B. 32, 
at p. 42. 

(m) Ibid. As to contempts of inf erior courts punishable by those courts them- 
selves, see titles County Courts ; Courts. 

(n) For definition, see p. 280, ante. 

(o) 32 & 33 Viot. o. 62. See pp. 298, 301, 306, 318, post. 

(p) Shoppee v. Nathan^ [1892] 1 Q. B. 246, at p. 262. Casual or accidental dis- 
obedience is not sufficient ; there must bo a contumacious disregard of an order 
to justify imprisonment (Fairclouyh v. Manchester Ship Canal Co., [1897] W. N. 

7, 0. A. ; Meters , Ltd. ▼. Metropolitan Gas Meters , Ltd. (1907), 61 Sol. do. 499. 

And see Bullen v. Ovey (1809), 16 Yes. 141 ; Leonard v. Attwell (1810), 17 Yes. 386, 
at p. 3A6; Dodingten v. Hudson (1824), 8 Moore (c. P.), 610 ; B. v. Bassett (Lord 
John ) andF<aMaule{ 1839), 7 Dowl. 693, atp. 696). where attachment is allowed 
to issue as a process of civil execution the court will sometimes suspend the 
operation of the writ so as to give the party in default an opportunity of com- 
plying. If under these circumstances he fails to comply, the contempt becomes 
wilful, and amounts to misconduct. An exception to the general rule may occur 
where the party allows an order for attachment to go by default, but he would 
obtain an immediate discharge from prison if bis contempt were free from any 
element of misconduct See the cases last cited. In certain proceedings by 
the Grown attachment issues as of course, and the statement in tbs text does 
not apply. See title Grown Practice, and note (2), p. 307, post. 

(a) Bee p. 317, post. 

(r) See the remarks of Bindley, L.J., in Seaward v. Paterson , [1897] 1 Oh. 646, 

C. A., at pp. 666, 666. This distinction in contempts has an important bearing 
upon the mode of execution of process, privilege from arrest, and tile right to 
appeal. See pp. 818 d seq„post. 

(s) See Debtors Act, 1869 (32 & 33 Yict, c. 62), s. 4* The following oases 
•how that the object of this section is punitive or disciplinary : — Midafdon v. 
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any order or process, or in the breach of an undertaking given to 
tho court (0. 

Sub-Sect. 2. — Disobedience to Orders for the Payment of Money, 

639. A judgment or order directing a person to pay money to 
another person or into court (a) within a limited time can be 
enforced, subject to the Debtors Act, 1869 (6), by a writ of attach- 
ment issuing under the penal jurisdiction of the court, pursuant to 
the last-mentioned Act and the Buies of the Supreme Court (c). 

When the judgment is that the plaintiff do recover against the 
defendant a sum of money, it cannot be enforced by attachment, 
even though the debt be within one of the exceptions in s. 4 of 
the Debtors Act, 1869 (d). 


Chichester (1871), 0 Ch. App. 152 ; Marris v. Ingram (1879), 13 Oh. D. 338 ; Re 
Freston (1883), 11 Q. B. D. 645, 0. A. ; Re Gent, Gent-Davis v. Harris (1888), 40 
Ch. I). 190 ; Re Grey , [1892] 2 Q. B. 440, O. A. ; Re Smith , lianas v. 
Andrews, [1893] 2 Cl*. 1, 0. A. ; Re Edgcome, Ex parte Edgcome , [1902] 2 K. B. 
403, C. A. ; Church's Trustee v. Hibbard , [1902] 2 Ch. 784, 0. A. An ordor for 
committal under s. 6 of this Act ia also^of a penal nature {Mitchell v. Simpson 
(1889), 23 Q. B. D. 373 ; (1890) 25 Q. B. D. 183, C. A. ; Dailey v. Plant, [1901] 
1 K. B. at p. 33, 0. A. ; Ite Edgcome, Ex parte Edgcome , supra, at p. 410). As to 
the jurisdiction exercised under a. 5, see title Bankruptcy and Insolvency, 
Yol.IL, p.338. 

(<) A distinction has been drawn between process of contempt to enforce 
payment of a debt and the like process to enforce obedience to an order when 
the object is not the recovery of a debt {Re M l Williams (1803), 1 Scb & Lef. at 

L 174, cited in Re Freston, supra , at p. 553, 0. A.) ; but it is submitted that, 
ving regard to tho Debtors Acts and R. S. 0., Ord. 44, the more material 
question now is whether or not misconduct is to be imputed to the person 
who disobeys the order, be it to pay a debt, or to do some other act, or to 
abstain from doing anything. 

(a) An order for payment of money into court differs from an order for pay- 
ment to a person, in that the former does not necessarily imply the existence of 
a debt and cannot be enforced by the ordinary writs of execution, Buch as a fi. fa. 
Payment into court may be ordered for security or for the safety of the fund 

! Re Greer, Napper v. Fanshawe, [1895] 2 Ch. 217, 220 ; De la Pole {Lady) v. Dick 
1885), 20 Ch. D. 331, C. A. See also Rates v. Bates (1888), 14 P. D. 17, 0. A. ; 
lut see Clarke v. Clarke , [1891] P. 278 ; and Hutchinson v. Ilartmont , [1877] 
W. N. 29). Tho effect of these decisions seems to be— (I) that on order for 
payment into court whore the payment is not in respoot of a debt is not affeoted 
by the Debtors Act, 1869 (32 & 33 Viet. c. 62), and may bo enforced by 
attachment, like an order to do an act other than to pay money (boo R. S. 0., 
Ord. 42, r. 7) ; (2) that an order Jfor payment into oourt where the payment is 
in respect of a debt is governed by s. 4 of the Debtors Aot, 1869, ana cannot be 
enforced by attachment unless the payment is within sub-ss. 3 or 4 of s. 4. 
See also title Bankruptcy and Insolvency, Vol. II., at pp. 337, 338. 

(b) 32 & 33 Viet. e. 62. See s. 4. As to Crown debts, see noto {d), p. 302, post. 
ic) See R. S. 0., Ord. 42, rr. 3, 4, 24 ; Ord. 44. 

(d) Re Oddy, Major ♦. Harness, [1906] 1 Ch. 93, 0. A. ; and see Dreuntt v, 
Edwards (1*877), 26 W. R. 122, 0. A.; Halbert and Grower, Cathcart , [1894] 1 Q. B. 
244. The direction to pay was the old chancery form ; the direction that the 
plaintiff do recover was the oommon law form. Disobedience to a decree of the 
Court of Chancery was a contempt ; at common law before the Debtors Aot, 1869, 
imprisonment of a debtor as a means of enforcing a judgment for the reoovery 
of money was in effect the detention of his person as seourity for the debt, ana 
no contempt was implied. Originally the jurisdiction of the Court of Chancery 
was in personam only, and the attempt to enforce its decrees in rem by seques- 
tration was opposed by the common law judges to the extent of holding that if 
sequestrators were resisted and killed it was no murder, butse defendendo (Gilbert, 
Forum Romanum, 18 ; Elwayt’s CaseC 1623), cited 3 Swan. 280, n.). When the juris* 
diction in rem had been established oy the Oourt of Chancery, attachment of the 
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640. Default by a trustee or person acting in a fiduciary 
capacity (e) and ordered by the High Court of Justice (f) to pay 
any sum in his possession or under his control, is punishable by 
attachment and imprisonment for a term not exceeding one year ( g ), 
but the court has a discretion to refuse the attachment (h). 

It' must be proved that the money has been actually, and not 
merely constructively, received by the accounting party (i) ; it is 
not sufficient that he has been guilty of neglect in not getting it 
in ( k ) ; but he will be treated as having in his possession money 
which he is proved to have received, but has never discharged 
himself of, although it is not in his possession at the time the 
order is made (Q ; and an executor will not escape liability to 
attachment by realising his own estate and paying his own 
creditors with the object of evading his indebtedness as executor (»»). 


debtor’s person to enforce a decree for tho payment of money was no satisfaction 
of the debt, but a step towards the process of sequestration which might issuo 
against his property while he remained in prison (Braithwuite’s Practice, 239 ; 
Bamealy v. Bowel (1747), 2 Diok. 130; Roberta v. Ball (1855), 3 Sm. & (}. 168 ; and 
see O'Brien v. Lewia (1863), 4 Giff. 396). At common law a judgmontfor the 
rocovery of a debt might be enforced by imprisonment as an alternative to 
seizing the debtor’s property, but if the former remedy were adopted* the right 
to enforce the judgment against the property was gone ( Foster v. Jackson (1614), 
Hob. 59 ; Kinsey v. Yardley (1753), 2 Dick. 265 ; Roberts v. Ball, supra, at p. 170 ; 
and see the Judgments Act, 1838 (1 & 2 Viet. o. 110), s. 16). 

(e) The following have been held to bo persons acting in a fiduciary capacity 
within s. 4 (3) of the Debtors Act, 1869 (32 & 33 Viet. c. 62) An agent who 
received bills in order to discount them and pay the proceeds to the owner 
( Hutchinson v. Hartmimt, [1877] W. N. 29); an auctioneer ( Orowther v. Elgood 
(1887), 34 Ch. D. 691, 0. A.) ; a London agent for a country solicitor (Litchfield 
v. Jones (1887), 36 Ch. D. 530) ; a receiver {Re Qent, Qent-Davis v. Harris (1888), 
40 Ch. D. 190). 

(/) Marris v. Ingram (1879), 13 Ch. D. 338. It is not essential that the 
ordor for payment should show that the amount is ordered to bo paid by the 
accounting party in a fiduciary capacity. The court will inquire mto the facts 
upon an application for attachment (Brewster v. Prior (1887), 3 T. L. R. 590; 
Harper v. McIntyre (1908), 52 Sol. Jo. 533). If an arrongemont is inado by 
which the terms of the order for payment are altered the right to enforce it by 
attachment may be lost (Harvey v. Hall (1873), L. R. 16 Eq. 324). 

(g) Debtors Act, 1869 (32 & 33 Vicfc. c. 62), s. 4. The Act, while abolishing 
imprisonment for debt in the case of an honest debtor, is at the same time 
intended for the punishment of a fraudulent or dishonest debtor, and is in that 
sense vindictive (Marris v. Ingram , supra ; and see Middleton v. Chichester (1871), 
6 Ch. App. 152, 0. A. ; Re Freaton (1883), 11 Q. B. D. 645, 0. A. ; Re Knowles , 
Doodson v. Turner (1883), 52 L. J. (CH.) 685 ; Crowther v. Elgood (1887), 34 Oh. D. 
691, 0. A. ; Rs Gent, Gent- Davis v. Harris, supra ; Re Smith , Hands v. 
Andrews, [1893] 2 Ch. 1, C. A. ; Re Edgcome, Ex parte Edgcome, [1902] 2 K. B. 
403, 0. A. ; Church's Trustee v. Hibbard , [1902] 2 Ch. 784, 0. A. See contra , 
Barrett v. Hammond (1879), 10 Ch. D. 285; Holroyde v. Garnett (1882), 20 
Oh. D. 532). 

(A) Debtors Act, 1878 (41 & 42 Viet. c. 54). Before the passing of this Act 
the court was bound to order imprisonment when the application was within 
ss. 3 or 4 of the Debtors Act, 1869 (32 & 33 Viet. c. 62) (Marris v. Ingram (1879), 13 
Ch. D. 338, atp. 343 ; see also Barlee v. Retries ( 1822), 1 Add. 301, at pp. 304, 306). 

(*) Re Fewster , Herdman v. Fewster , [1901] 1 Oh. 447. A masters certificate 
finding a balance due is not by itself sufficient (Re Wilkins , Emsley v. Wilkins, 
[1901 JW. N. 202). 

(k) Ferguson v. Ferguson (1875), 10 Ch. App. 661, 0. A- ; Re Smith , Hands 
V. Andrews , sttpra 

(l) Middleton v. Chichester (1871), 6 Oh. App. 152, 0. A. 

(m) Re Bourne , Davey v. Bourne, [1906] 1 Ch. 697, 0. A. 
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Scot. 3. Bankruptcy will not relieve a defaulting trustee from liability to 
Contempt In attachment (n). 

Procedure. it is not open to a person who has failed to pay into court a sum 
ordered to be so paid by him aB trustee, which sum by a previous 
order he has admitted to be in his hands, to contend that in fact 
he was a mere debtor and has been only constituted a trustee by 
the earlier order (o). 

It is not necessary to prove fraud to render a person liable to 
attachment as a trustee or person acting in a fiduciary capacity (p). 

A married woman is liable to attachment for failing to obey an 
order to pay into court money in her hands as legal personal 
representative®. 

An administrator under a grant which has been called in, 
who has been ordered to pay money to an administrator pendente 
life (r), and a husband, respondent in a divorce suit, ordered to pay 
money by way of security for the petitioner’s costs («), are liable to 
attachment in default. 

It has been said, but, it is submitted, erroneously, that default by 
a trustee in transferring Btock pursuant to an order is within the 
third exception in a. 4 of the Debtors Act, 1869 (Q. 

The following have been held not to be defaults involving a 
liability to attachment : — failure by an executrix to obey an order for 
payment into court of “ the proceeds of the testator’s estate, the 
amount to be verified by affidavit ” (a) ; failure by an executor to 
pay a debt duo from him to the testator, it not being alleged that 
ho has misappropriated any money come to his hands as executor (6) ; 
failure by a trustee to pay into court a specified sum, being the 

(n) Re Smith , Hands y. Andrews, [1893] 2 Oh. 1, C. A. ; Lewes (ICarl)y. Barnett 
(1877), 6 Ch. D. 252, 0. A. ; and soe lie Mackintosh (1884), 13 Q. B. D. 235. 

(©) Preston y. Ether ington, Etherington y. Preston (1687), 37 Oh. D. 104, 0. A 

( р) Hid. 

(<j) Be Turnbull, Turnbull y. Nicholas , [1900] 1 Oh. 180. The order does not 
create a debt, and Bhould not direot payment out of the married woman’s separate 
estate, hut it seems that where an order is made to compel a married woman to 
make good a loss occasioned by devastavit or breaoh of trust the order ought 
to bo in the form settled in Scott y. Morley (1887), 20 Q. 13. D. 120, O. A. (ibid.). 

(r) Tinnuchi y. Smart (1886), 10 P. D. 184. 

(s) Bates v. Bates (1888), 14 P. D..17, 0. A.; Shine y. Shins, [1893] P. 289. 
But where the husband was petitioner the court refused to grant attachment 
(darker. Clarke, \ 1891] P. 278). 

(*) Oswald on Contempt, 2nd ed., 119 ; Morgan, Chanoery Acts and Orders, 
6th ed., 189. The authority cited is Bigby y* Turner (1873), 21 W. R. 471 ; 28 
L. T. 296, where James, L.J., is reported to have said mat non- compliance 
with Shoh an order exposed the party to the terms of the general order of 
January, 1870, r. 7. It appears from the report of this oase m [1873] W. N. 
66, that the judge did not refer to r. 7, but to the order generally, and this 
report is probably correct, for independently of r. 7 a person could be attached 
for not transferring stock pursuant to an order, just as he could he for 
(ailing to do any act other than the payment of money. Bee r. 6 of the same 
general order (3 Ch. App. xxxiil). For s. 4 of the Debtors Act, 1869 (82 A 33 
Viet. o. 62), and the exceptions referred to in the text, see title BanxbuptoY 
and Insolvency, VoL II., at p. 338. 

(с) Re Spicer, Spicer v. Spicer, [18811 W. N. 83. 

(b) Re Woodward, Woodward y. Woodward (1888), 30 SoL Jo* 733; but mem 
if the debt were due from the executor in a fiduciary character to the testator 
(Re Mickey, Hickey y, Colmar (1686), 33 W. R. 63). 
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value at the date of the order of bonds which he has previously 
sold for a less sum (c) ; failure by an executor to pay interest with 
which he has been charged by the court in respect of a debt 
ordered to be paid by him in that capacity (d) ; failure by a trustee 
to pay a debt incurred in carrying on a testator's business (e) ; 
failure" to pay a sum received from a bankrupt by way of fraudulent 
preference (/) ; failure by a partner to pay to a receiver a sum 
received on account of the partnership (g) ; failure to pay the costs 
of contempt (h ) ; failure by a solicitor, afterwards appointed a 
trustee, to repay a sum received by hini as commission on effecting 
policies on the life of his client (i) ; failure to pay maintenance 
pursuant to an order by consent embodied in a final decree for 
dissolution of marriage (/c). 

641 . Default by a solicitor in payment of costs when ordered to pay 
them for professional misconduct, or in payment of a sum of money 
when ordered to pay the same in his character of an officer of the 
court making the order, is punishable by attachment and imprison- 
ment for a term not exceeding one year (Z), but the court has a 
discretion to refuse the attachment (m) . In these cases the contempt 
consists in the breach of duty by the solicitor in his office, as distinct 
from his legal liability to pay, and a common law judgment for the 
recovery of the amount due is no bar to a subsequent proceeding 
for payment under the disciplinary jurisdiction (?i). 

The following are contempts of this description : default in pay- 
ment of a balance due under the common order to tax and ordered 
to be paid to the client ( o ), even though the defaulter has ceased to 
be a solicitor (p) ; default in payment of costs of an action brought 
without authority (q) ; default in payment of debt or costs when the 
solicitor is ordered to pay a sum of money with costs in his 
character of solicitor (r). Acceptance of part of a sum ordered to 


(<:) Cronin ▼. Twinherrow, [1887] W. N. 201 ; and see Re Walker , Walker y. 
Walker (1890), 38 W. E. 766. 

(d) Middleton v. Chichester (1871), 6 Ch. App. 152, 0. A. ; Re Hickey, Hickey 
y. Colmer (1886), 35 W. It. 03. 

i a) ReFirmin , London and County Ranking Co . ▼. Firmin (1887), 57 L. T. 45. 
i /) Re Chapman and Shaw, Ex parte Wood (1872), 21 W. B. 71. 
i g) Fiddocke y. Burt, [1894] 1 Ch. 343. 

h) Re Hind , Ex parte Sharp (1877), 37 L. T. 168; Jackson v. Mawby (1875), 
1 Ch. D. 86; MickUthwaite v. Fletcher (1879), 27 W. B. 793 ; Tilney y. Stans/eld 
(1880), 28 W. E. 582 ; Re Qreer , Napper y. Fanshawe, [1895] 2 Oh. at p. 222. 
As to the costs on an order for discharge from custody, see p. 324, post. 

(t) Re Berwick (Lord), Berwick (Lord) v. Lane (1900), 81 L. T. 722, 797, 0. A. 
tit) He Lossy y. He Lossy (1890), 15 P. 115. 

(l) Debtors Act, 1869 (32 & 33 Viet, o. 02), s. 4 (4). The same principles 
apply as in the coso of a defauliingtrustee. See note (g), p* 299, ante. 

(m) Debtors Ac*, 1878 (41 & 42 vict, o, 54). 

(n) Re drey, [1892] 2 Q. B. 440, 0. A. ; and see Re Wray 4a Solicitor) 
(1887)* 86 Oh. D. 138, O. A. ; Re Edge (1891), 39 W. B. 198 j Re Simee, Sinus 
V- Hewherylim), 38 W. B. 570. 

(of Re White (a Solicitor ) (1870), 19 W. B. 39 ; Re Dudley (1883), 18 Q. B. D, 

44, a A. 

0 Re Strong (1886), 32 Oh. D. 342, 0. A 
‘ ~ ” * (1872), L. B. 7 C. P. 358. 

| 2 Oh. 66. 
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be paid is not a waiver so as to preclude subsequent attachment 
upon a writ issued previously to such acceptance (a). 

Payment of costs by a solicitor as an unsuccessful litigant is not 
enforceable by attachment ( b ). 

A person acting as a solicitor, though unqualified, is liable to 
attachment for default in payment in the same manner as he would 
have been if qualified (c). 

642. The payment of Crown debts may be enforced by 
attachment (d). 

Sujj-»Sect. 3. — Disobedience to Orders other than for the Payment of Money , 
and to other Process. 

643. Wilful disobedience to a judgment or order requiring a 
person to do any act other than the payment of money, 
or to abstain from doing anything, iB a contempt of court 
punishable by attachment or committal (c). Thus, a party 
who fails to comply with an order to answer interrogatories, or for 
discovery, or fer inspection of documents, is liable to attachment (/), 


(a) Re /'Way, [1890] 2 Ch. 437. 

(b) Re Hope (1872), 7 Oh. App. 523, 0. A. ; Farley v. Rudder (1893), Times , 
30th October. Whether a solicitor ordered to repay part of his costs 
because, having regard to tlio amount of assets, the taxation should havo been 
on a lower scalo, and also ordered to pay the costs of the application, can bo 
attached in default of payment of the latter costs, quaere (Re Apelt, Ex parte 
Jhjrne (1889), 6 Morr. 102). 

(c) Re ITnhn and Lewis , [1892] 2 Q. 13. 201. 

(rf) Tho Crown not being named in the Dobtors Act, 1809 (32 & 33 Viet. c. 62), 
is not bound thereby ( A.-G . v. Edmunds (1870), 22 L. T. 667 ; Re Smith (1876), 

2 Ex. D. 47). As to committal under s. 5 of the Debtors Act, 1869 (32 & 33 
Viet. c. G2), boo title Bankhuptoy and Insolvency, Vol. II., p. 338. 

(e) 11. S. O., Ord. 42, rr. 7, 24 ; and see p. 297, ante. In the Court of 
Chancery a man was attached for neglecting to do an act ordorod to be done 
and committed for doing a prohibited act ( Callow v. Youny (1887), 56 L. J. 
(on.) 090 ; and see Practical Register in Chancery (1714), p. 100). Attach- 
ment and committal are now alternative remedies, whether the order to be 
enforced is mandatory or prohibitory ( Harvey v. JIarvey (1884), 26 Oh. D. 
at p. 654 ; D. v. A. A Co., [1900] 1 Ch. at p. 488). Committal as distin- 
guished from attachment is discussed under Part II., soct. 1, p. 307. post. As 
to, what amounts to wilful disobedience, see Dodinyton v. Hudson (1824), 8 
Moore (o. P.), 510 ; Re Bennetts , Ex parte Malachy (1834), 1 Mont. & A. 
257; R. v. Hemsworth (1846\ 3 C. B. 745; Harding v. Tin gey (1864), 12 
W. R. 684 ; Spokes v. Banbury Board of Health (1865), L. R. 1 Eq. 42 ; Bautzen 
v. Rothschild (1865), 14 W. R. 96; Harvey v. Harvey (1884), 26 Oh. D. at p. 654 ; 
Lewis v. Pontypridd , Caerphilly and Newport Rail. Co. (1895), 11 T. L. R. 
203, 0. A; Fairclough v. Manchester Ship Canal Co., [1897] W. N. 7, 0. A. ; 
R. v.’ Leicester Quardians (1899), 81 L. T. 559; D. v. A. A Co., [1900] 1 Ch. at 
p*. 488 ; R. v. Worcester Corporation (1904), 68 J. P. 130; Same v. Same (1905), 

3 L. G. R. 468 ; Ooatleu v. Jones (1906), 50 Sol. Jo. 724. See also R. v. Daye, 
[1908] 2 K. B. 333, where the disobedience was hold to be not wilful ; but 
the attachment was to lie in the office, and only issue if the disobedience 
were persisted in and so became wilful. Disobedience to a prohibitory order is 
not always wilful, and when it is not the oourt will suspend the operation of the 
order for a time (A.-O. v. Colney Hatch Lunatic Asylum (1868), 4 Oh. App 140 ; 
and see Day v. Longhurst (1893), 62 L. J. (oh.) 334). 

(/) R. S. O., Ord. 31, r. 21. This is in fact disobedience to an order requiring 
a person to do an act. Compare Ord. 42, rr. 7, 24. As to the right of a plaintiff to 
attach liis oo -plaintiff for failing to comply with an order for discovery obtained 
by the defendant, see Seal and Edgdow v. Kingston , [1908] 2 K. B. 679, 0. A. 
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but attachment will issue only where the failure to comply is 
wilful (0. 

Any judgment or order against a corporation which is wilfully 
disobeyed may by leave of the court be enforced by attachment 
against the directors or other officers thereof (h). 

Failure to comply with an award of arbitration made on a 
submission in writing is a contempt of court, and may be punished 
by attachment in certain cases (t). 

If a mandamus or mandatory order be not complied with, the court 
may, besides or instead of proceedings for contempt, direct the act 
to be done by some person appointed for that purpose ( k ). 

644. A person not a party to a cause or matter, who obtains an 

order or in whose favour an order is made, is entitled to enforce 
obedience to it by the same process as if he were a party ; and a 
person not a party against whom any judgment or order may be 
enforced is liable to the same process for enforcing obedience to it 
as if he were a party (l). , 

645. The fact that an order ought not to have been made is not 
a sufficient excuse for disobeying it. The party aggrieved should 
apply to the court for relief (ro). Upon an application to enforce 
an order irregularly made the court will give the respondent the 
benefit of the fact that the order is irregular (»). 

646. A judgment for the recovery of property other than land or 
money may be enforced by attachment (o). 

647. Failure to attend under a subpoena ad testificandum or a 
subpoena duces tecum , if wilful, is punishable by attachment ( p ), 
which should be applied for at the earliest opportunity ( q ). A clear 
case must be shown (r), and full conduct money must have been 



See noto (e), p. 302, ante ; and soe Wilson v. Raffalovitch (1881), 7 Q. B. I). 
3, 0. A., at p. 661 ; Qay v. Hancock (1887), 66 L. T. 726. 

(A) R S. 0., Ord. 42, r. 31. As to what is wilful disobedience, see noto («), 
p. 302, ante. 

1 0 See title Arbitration, Yol. I., p. 474. 

Jc) R S. C., Ord. 42, r. 30. 

0 Ibid., r. 26. 

m ) 

wan. 

(1844), 

(n) Drewry v. Thacker , supra. 
to) B. S. 0., Ord. 42, r. 6. In praotice a judgment in this form is never 
enforced by attachment. If such a mode of procedure is available it would 
seem to involve the necessity for an order to deliver the property within a 
specified time before the application for attachment is made (Ord. 41, r. 6). 

(p) 4 Bl. Com. 284 ; Scholes v. Hilton (1842), 10 M. & W. 15; R. v. Russell 
(Lord John) and Fox Mauls (1839), 7 Dowl. at p. 696 ; Jackson v. Stayer (1644), 
2 Dow. & L. 13 ; R. v. Bays , [1908] 2 E. B. 333 (as to whioh, see note («), 
p. 802, ants). Attachment was refused where the witness had been exousea 
bom attending by the solicitor for the party on whose behalf the subpoena was 
issued (Farrah v. Kent (1838), 6 Dowl. 470 ; R. v. Sloman (1832), 1 Dowl. 618). 
Illness is a sufficient excuse for non-attendanoe (Re Jacobs (1836), 1 Har. & W. 
123). The Bing’s Benoh Division has an inherent jurisdiction to set aside a 
subpoena ad test.(R. v. Baines, [1909] 1 B. B. 268). As to other contempts by a 
witness, see p. 283, ante. 

(q) R. v. Stretch (1836), 4 DowL 30. 

(r) Home r. Smith (1816), 6 Taunt. 9 ; Garden v. GrwnwiZ (1837), 2 M.&W. 319 
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tendered with the subpoena («). It is a contempt for a witness not 
to attend even though the cause is not called on (t), and a witness is 
liable to attachment though not called, if it is shown that by reason 
of his absence he could not have appeared if called (a). A witness 
must bring with him documents specified in a subpoena duces tecum, 
even though he is not bound to produce them (6). 

Witnesses may by order be subpoenaed to attend before an official 
or special referee or before an arbitrator or umpire (c), Any party 
to a cause may subpoena a witness to attend before an officer of the 
court or other person appointed to take the examination of wit- 
nesses ; and upon a certificate of the examiner that a witness has 
refused to attend, or to be sworn, or to answer, an order may be 
made directing him to comply (d), and wilful disobedience to such 
order by the witness is a contempt ( e ). Witnesses summoned to 
attend before a Chancery master are liable in default to process of 
contempt in like manner as witnesses are liable thereto in case of 
disobedience to any order of the court, or in case of default in 
attendance in pursuance of any order of the court or of any writ of 
subpoena ad testificandum (/ ). An order of a master in lunacy for the 
attendance of an alleged lunatic for examination may be enforced 
in the samo way as an order of a judge of the High Court (y). 

Attachment will issue for disobedience to a subpoena to name 
a solicitor in the place of one who is dead or disqualified ( h ). 

648. Attachment will issue for disobedience to a writ of habeas 
corpus by the person to whom it is directed (£). 

649. Analogous to contempt by wilful disobedience to a judgment, 
order, or process, are certain defaults declared to be contempts by 


(a) Fuller v. Prentice (1788), 1 Hy. Bl. 49 ; Brocas v. Lloyd (I860), 23 Bear. 
129 ; Re Working Men’s Mutual Society (1882), 21 Ch. D. 831. Objection to 
the insufficiency of conduct money should be taken at the time of service (Goff 
▼. Mills (1844), 13 L. J. (Q. B.) 227 ; Dixon v. Lee (1834), 1 Cr. M. & R. 645). 
Failure to attend for cross-examination pursuant to an order will not he 
punished by attachment whore conduct money has not been tendered (7n the 
Estate of Harvey , [1907] P. 239 ; T oilmen d y. Townend (1906), 93 L, T. 680), 

* (<) Barrow ▼. Humphreys (1820), 3 B. & Aid. 508. 

(a) Dixon v. Lee, supra ; Goff v. Mills, supra. 

(b) R. v. Carey (1845), 2 New Sobs. Cos. 105. 

(c) Arbitration Act, 1889 (52 & 53 Viet. o. 49), s. 18. 

(a) R. S. 0., Ord. 37, rr. 13. 20. An order for attachment of a witness 
summoned to attend before an officer of the court can only be made hy the court 
itself. See p. 315, post, ~ 

(«) R. S. O.; Old. 37, r. 8 ; Stuart v. Balki* Co, (1884), 53 L. J. (on.) 701 : 
Carew v. Carew t fl801] P. 360 ; Shurrock y. Lillie U888), 4 T. L. R. 355. 

(/) R. S. 0., Ord. 66, rr. 16, 17. For form of Chancery master’s summons 
for the attendance of a witness, see ibid., r. 24, and Form 1 in Appendix L 
to the R. S. 0. To enforoe attendance under this summons an order for the 
witness to attend must be obtained tinder Ord. 37, r. 13, followed in case of 
non-attendance by amotion for attachment (Powdl y. Neviti (1887), 65 L. T. 728). 

07 ) Lunacy Act, 1891 (64 & 55 Viet. o. 65), s. 26(2). 

(A) See Daniell, Ohanoery Forms, 6th ed., p. 1041. 

(0 Grown Office Rules, 1906, r. 221 ; Re Thompson, R. v. Woodward (1889), 

6 T. L. R. 565, 601. Whore the original writ of habeas corpus was not served, 
but only copies, a rule nisi tor attachment was discharged (A v. Route (1894), 11 
T. L. B. 29). And see title Oaowir Practice. 
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the Bankruptcy Acts. A debtor who fails to attend the first ftww.s. 

meeting of creditors and give information required, or to give an Contempt in 

inventory of hie property and a list of creditors and debtors, or to Procedure. 

wait on the trustee, or to execute deeds etc., or to aid in the realise- "™ 

tion and distribution of his property, or to deliver possession of any 

part of his property, is guilty of contempt (k). Any treasurer or 

other officer or any banker, attorney, or agent of a bankrupt wiio 

fails to pay and deliver to the trustee any money and securities for 

which he is responsible, is guilty of contempt (l). Where default is 

made by a trustee, debtor, or other person, in obeying any order 

or direction of the Board of Trade or the Official Receiver under 

any power conferred by the Bankruptcy Act, 1883, the court may 

order compliance, and may also make an immediate order for 

committal (m). Disobedience to an order of the court made on 

an application to enforce the provisions of a composition or scheme 

is a contempt (it), and a discharged bankrupt who tails to assist the 

trustee in realising and distributing such property as is vested in 

the trustee is guilty of contempt (o). 

Every person from whom the Charity Commissioners or their charity 
inspector is authorised to require any account or statement or 9° ,nmis ' 
answers to any questions or inquiries, or whose attendance the slonerB * 
inspector is authorised to require, who refuses or wilfully neglects to 
render such account or statement, or to answer such questions or 
inquiries, or to attend in obedience to a lawful precept of the 
inspector, or to give evidence before him, or wilfully alters, destroys, 
withholds, or refuses to produce any document lawfully required 
to be produced before the inspector or the Commissioners, is deemed 
guilty of a contempt of court and is liable to be attached and 
committed by the High Court of Justice on summary application by 
the Commissioners (p). 


Sub- Sect. 4 . — Breach of Undertaking . 

650. The breach of an undertaking given to the court by a Breach of 
person or corporation, pending proceedings, on the faith of which undertaking, 
the court sanctions a particular course of action or inaction, is 
misconduct amounting to contempt. 

An undertaking to pay money to a person or into court, like ‘an 
order for payment, can only be enforced by process leading to 
imprisonment, subject to the provisions of the Debtors Acts, 1869 - 

and 1878 (j). 


h) Bankruptcy Act, 1883 (46 & 47 Viot. c. 62), 0 . 24. 
I) Ibid, a. 60 (6). 

& Ibid., 0 . 102 (61 


») Ibid., 
nJBankr 
1 

► A nL-l-i 


Ibid., a. 102 (6 
Bankruptcy Aoi 


1890 (63 * 54 Viet 0 . 71), 0 . 3 (14). 


form of order adjudicating ths contempt, 000 Bo Sir Hebert PeeTe School at 
Tamworth, Ex parte Charity Oommissiontre (1868), 3 Oh. App. 643; Be Gilchrist 
Educational Trust, [1896] 1 Cfh. 307 ; and see title Gnaairns, VoL IV., p. 802. 

tl 82483 Viet, e.62, s.4; 41 4 42 Viet 0.54; Carter v. M, [1903] 2 
Oh. 812 ; Buckley v. Crawford, [1893] 1 Q. B. 106 ; Me Launder, Launder v. 
Rieharde, [1906] W. N. 49. But see note (a), p. 298,0***. lb seems that the 
Qpixeot process is committal (D. v. A. 4 Clou, [1900} 1 Oh. 484)* 
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Sect. 3. An undertaking to do any act other than the payment, of money 
Contempt in or to abstain from doing anything is enforced by committal (r). 
Procedure. An undertaking given in court by a company cannot be enforced 
by attachment of the directors (s). 

An undertaking given in court on behalf of a person without his 
knowledge and not communicated to him will not be enforced by 
process of contempt (t). 

Breach of Applying to Parliament for powers which involve contravening 
undertaking. an undertaking given to the court does not amount to a contempt, 
but the parties should inform the court of their intention to apply 
to Parliament (u). 

A wife who molests her husband in breach of her undertaking to 
the court is liable to committal (a). 

A solicitor failing to enter an appearance in an action, or to put 
in bail in an Admiralty action in rein , in pursuanco of his written 
undertaking, is liable to attachment ( b ), and only under very special 
circumstances will the court relieve a solicitor from his under- 
taking (c). In the same class may be (included neglect of a solicitor, 
without reasonable cause, to give notice to his client of an order for 
interrogatories, discovery, or inspection, which renders the solicitor 
liable to attachment (d). 

A solicitor is liable to attachment for breach of any undertaking 
given by him in his capacity of an officer of the court (*), but not for an 
undertaking given in his private capacity, unless given to the court(/). 

(r) D. v. A. A Co., [1900] 1 Ch. 484; Callow v. Young (1887), 66 L. T. 147. 

(«) A.-G. v. Wheatley A Co., Ltd. (1903), 48 Sol. Jo. 116; and see R. S. 0., 
Ora. 42, r. 31 . Such nn undertaking may be enforced by sequestration under the 
last-mentioned rule, being equivalent to an order for the purpose of that rule 
( Milium v. Newton Colliery , Ltd. (1908), 62 SoL Jo. 317). 

(<) Turner v. Naval, Military and Civil Service Co-operative Society of South 
A frica (1907), Times, 21st January, p. 3, col. 2. Compare li. S. 0., Ord. 31 , rr. 22, 23. 

(u) A.-G. v. Doyle (1864), 10 Jur. (n. fl.) 309. 

(а) Linton v. Mackenzie (1893), Times, 31st October, p. 14, col. 1. The report 
says “ attachment,” but the record shows that the order was for committal, and 
it was necessarily so, as the sentence was imprisonment for a fixed period. 

(б) R. S. 0., Ord. 12, r. 18. A solicitor must fulfil his undertaking notwith- 
standing instructions from his client not to do so {Re Kerly , Son A Verde n, [1901] 
1 Ch. 467, 0. A. ; and see The Anna and Bertha (1891), 64 L. T. 332) ; but 
where it appeared that the plaintiff’s attorney had agreed not to enforce the 
undertaking, attachment was refused ( Mould v. Roberta (1824), 4 Dow. & Ey. 
(K. B.) 719). Notice to enter an appearance should be given to the defendant's 
solicitor before applying to attach him for breach of his undertaking {Jacob ▼. 
Magnay (1842), 12 L. J. (Q. B.) 93). 

(c) fie Kerly, Sort A Verden , supra. 

{cfy E. S. 0., Ord. 31, r. 23. This is not the breach of an undertaking, unless one 
be unplied, butit is an obvious breach of duty which places the olient m danger of 
attachment ; for service of such an order on the solicitor is suffloient to found an 
application for attachment of the party for disobedience to the order (r. 22). 

(e) Re Coolgardie Gold Fields, Ltd., Re Cannon, Bon A Morten {Solicitors), [1900] 
1 Ch. 476 (undertaking to stamp a document) ; Re the Solicitor o/. a Defendant, 
Lawford v. Spicer (1866), 2 Jur. (w. a.) 664 (undertaking not to interfere with 
a witness). As to what is necessary to constitute an undertaking by a solicitor, 
see Re a Solicitor, Ex parte Hales, [1907] 2 K. B 639. An undertaking, by a 
solicitor in his professional capacity, though not given in an action, will be 
enforced by a summary order made in the matter of the solicitor {ibid. ; Re 
F C [1888] W N 77] 

(/) Ex parte Watts (1832), 1 Dowl. 612; Ex parte Evans (1840), 9 Dowl 106. 
And see, generally, title Solicitors. 
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Part II. — Attachment and Committal. 

Shot. 1. — In General . 

651. Attachment (g) and committal are summary processes for 
punishing criminal contempts (h), and also modes of execution for 
enforcing judgments and orders ( i ). 

.A writ of attachment commands the sheriff to atlach a person and 
bring him before the court touching a contempt alleged, and has 
the same effect as the writ of attachment formerly issued by the 
Court of Chancery ( k :). 

No writ of attachment can be issued without leave of the court 
or a judge, to be applied for on notice to the party affected ( l ). An 


(g) Tlie attachment referred to is the writ of attachment, a personal process, 
having no connection with attachment of debts, which is by older, and not by 
writ. See R. S. 0., Ord. 45. • 

(A) As to the distinction between criminal and other contempts, see p. 260, 
ante. 

(t) See R. S. C., Ord. 42, r. 8. The origin of committal, as distinguished from 
attachment, is to be found in the proctico of the Court of Chancery. Where 
attachment issued the offender was arrested by the sheriff, and, if the contempt 
required to be adjudicated, was brought before the court, examined upon 
interrogatories, and upon proof of the oontempt was committed to the Fleet 
(Lord Bacon's Ordinances, 1619, No. 77). In cases of assaulting or abusing a 
process server or speaking scandalous words of the court, au order was mode 
for immediate committal upon ex parte motion, supported by an affidavit of the 
facts (ibid.), and upon contempt in the face of the court an order for committal 
was made inatanter , as at present. At one time attachment followed by interro- 
gatories was applied upon the breach of an injunction, but the lator practice, 
which is still followed, was to serve the accused with a notice of motion for 
committal and to decide the question upon affidavits on both sides (Angentein v. 
Hunt (1801), 6 Yes. 488 ; Eden on Injunctions, 75, 76). Attachment only issued 
against a party, whoreas a stranger was committed (Re BeWs Estate, Foster v. Bell 
(1870), L. R. 9 Eq. 172. See, however, Louis v. Gotdinyham (1650), Sanders, 
Chancery Orders, 246, 247. See also Be O'Reillys (Minors) (1828), 2 Hog. 20). 
All the above contempts wore “ special” In the case of * 1 ordinary ” contempts, 
namely, where a defendant made default in entering an appoanince, or in putting 
in an answer, or in complying with an order to do an act, tho plaintiff could 
atlach him upon proof of the default without any order. Committal was never 
bailable (Buist v. Bridge (1880), 29 W. R. 117); attachment on mesne process 
was bailable, but attachment by way of execution was not ( Rowley v. Ridley 
(1784), 2 Dick. 623). And see p. 316, post. 

(A) R. S. O., Ord. 44, r. 1 ; Rules of 1875, Ord. 44, r. 1. For form of writ, see 
R. S. C., Appendix H, No. 12. 

(2) R. S. 0., Ord. 44, r. 2. Bv virtue of this rule no suitor now has tho power 
to imprison his adversary without first obtaining an order of tho court, and 
there is seouied to the respondent an opportunity of being heard in his defence in 
every case. This reform, as applied in the case of disobedience to an order 
requiring an act to be done other than the payment of money, maybe considered 
as a complement to the Debtors Act, 1869 (32 & 33 Viet o. 62), wneroby, subject 
to exceptions, imprisonment for default in the payment of money was abolished j 
for, though the rules prescribe attachment as a remedy in case of such dis- 
obedience, imprisonment is not inflicted m eases of more disobedienco unaccom- 
panied by misconduct. See p. 297, ante . At common law before the Judicature 
Acts a writ of attachment never issued without the leave of the court, but in 
Chanoery a plaintiff could without any order attach a defendant for disobedience 
to an order to do an act and oould keep him in prison until he complied. 
Ord. 44 governs the practice in all divisions of the High Court except in 
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application for attachment should be made promptly; otherwise 
the court may refuse to attach (m). 

An order for committal is made upon motion to the court, 
notice of which must be served on the person sought to be 
committed (n). 

652. Attachment is applicable to all cases of contempt, except 
breaches of undertakings (o) and failure by a sheriff to return a 
writ of attachment or bring in the body after notice (p). In the 
excepted cases committal is applicable, and committal is an alter- 
native to attachment in all cases of criminal contempt (g) and 
for the purpose of enforcing judgments and orders to do an act 
other than the payment of money or to abstain from doing 
anything (r). 

Instead of ordering attachment or committal, the court some- 
times adopts the more lenient course of granting an injunction 
against a repetition of the act of contempt (s). 

653. Attachment and committal as penal processes in the case of 
oriminal contempt are not generally affected by the Buies of the 
Supreme Court, and the practice in such cases in most respects 
remains the same as before the Judicature Acts (£). 

On the Crown side of the King’s Bench Division proceedings for 
contempt ore regulatod by the Crown Office Buies, 1906 (u). 

Decrees and orders in matrimonial causes are enforced and put 

matrimonial causes, as to which see note (a), p. 309, post, and except also in 
certain drown oasos governed by the Queen’s Remembrancer Act, 1859 
(22 & 23 Viet. o. 21), and the Grown Suits etc. Act, 1865 (28 & 29 Viot o. 104), 
and rules thereunder. See title Cuown pRAcrrioK. 

. (m) This was the rule at common law (Thorpe v. Qiahoume (1825), 11 Moore 
(o. P.), 55; R. v. Stretch (1835), 4 Dowl. 30 ; Storey v. Gurry (1840), 8 Dowl. 

m). 

( n ) For immediate oommittal for contempt in face of the court, see p. 317, 
poet. 

(o) D. v. A. & Co., [1900] 1 Ch. 484. 

fp) R. 8. 0., Ord. 52, r. 11. Formerly the sheriff was attached by the 
coroners, and the ooroners by elisors. See Andrews v. Sharp (1773), 2 Wm. Bl. 
911. It would seem that under the present rule the sheriff would be arrested 
by the tipstaff. See p. 318, post. 

(< q ) Mr. Registrar Lavie’s Memorandum, [1893] 1 Ch. 259, n. As to criminal 
eontempt, see Part I., sects. 1 and 2, pp. 280 et seq., ante. 

(r) R. 8. 0., Ord. 42, rr. 7, 24; Harvey v. Harvey (1884), 26 Oh. D. 644; 
D, y.A. tfr Co., supra . ' Attachment, and not committal, is (subject to the Debtors 
Aots) the procedure to enforce an order for the payment of money (Re Ward's 
Estate, Wallis v. Ward, &871] W. N. 163 ; R. 8. 0., Ord. 42, rr. 3, 4, 24). 

(«) See Brook v. Evans (I860), 29 L. J. (OH.) 618, 0. A. $ Coleman v. West 
Hartlepool Mail. Co. (I860), 8 W. K. 734; Plimpton v. SpWer (1876), 4 Oh. D. 
286, 0. A. ; Mackett t. Herne Bay Commissioners (1876), 24 W. R. 845 ; Bowden 
y. Russell (1877), 46 L. J. (ch.) 414 ; Kitcat v. Sharp (1882), 52 L. J. (OH.) 134 ; 
(holding v. Morel Brothers, Cobbett & Sons (1888), 4 T. L. R. 198 ; Gronmire y. 
Daily Bourse (1892), 9 T. L. R. 101 ; J. <fc P. Coate y. Chadwick, [1894] 1 Ch. 
347. 

(t) R. 8. 0., Ord. 68, r. 1. The only alteration seems to be that Ord. 42, r. 2, 
of the Consolidated Chancery Orders, 1860, providing for the punishment by 
eodunittal of violence or abusive language to a process server or scandalous or 
contemptuous words against the cohrt or the prooess thereof, is annulled 
(B» & 0., Preliminary Older and Appendix 0). But see p. 288, ante. 

(«} Rr» 240 — 242. See pp. 309 et se f«» post. 
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In execution in tbe same or the like manner aa judgments, orders, 
and decrees in Chancery (a). 

654. The writ of sequestration, though a process of contempt in 
its nature ( b ), is a form of civil execution, and is not applicable to 
criminal contempt. This process is not, as formerly, dependent 
upon the previous issue of a writ of attachment (c), but when attach* 
ment has already issued, sequestration will not issue without the 
leave of the court (d). 


Sect. 2. — Form oj the Application . 

Sub-Sect. 1. — Chancery Division, 

655. Application for leave to issue a writ of attachment is 
ordinarily made by motion to the court (o). 

In the case of acts by a stranger tending to obstruct the course of 
justice, the notice of motion should be entitled “ In the matter of an 
application on behalf of A. £. for a writ of attachment [or committal] 
for contempt of court” etc., as well as in the action, if any (/). 

The notice of motion must state in general terms the grounds of 
the application ( g ). • 

Application for committal is made by motion to the court, and if 
the person sought to be committed is a stranger, the notice of motion 
should be entitled as in the case of attachment (i h ). A notice of 
motion to commit a solicitor for breach of an undertaking given in 
an action should be entitled, not in the action, but in the matter of 
the solicitor (i). It is proper to state in the notice of motion the 
grounds of the application, though the rule does not apply in terms 
to a motion for committal ( k ). 

Except in cases where committal is the exclusive remedy ( l ), 
attachment may be asked for in the alternative. 


(а) Matrimonial CauseB Aot, 1857 (20 & 21 Viot. a 85), s. 52. It seems that 
this seotion, though repealed by the Statute Law Revision Aot, 1892 (65 & 58 
Viot. o. 19), still governs the practioe. See s. 1 of the latter Aot ; Favard v. 
Favard (1898), 76 L. T. 664 j Townend v. Townend (1905), 93 L. T. 680, 0. A. j 
Robin* ▼. Robin* t [1907] W. N, 90. In the Divorce Court attachment never 
issued without an order (Divorce Rules, 1805, r. 110). A judge of the King’s 
Bench Division has no power to order attachment to enforce payment of costs 
ordered to be paid in a divorce suit (Cook v. Cook (1885), 2 T. L. R. 10). 

(б) Pratt v. Inman (1889), 48 Oh. D. 175, at p. 179. 

\c) R. S. 0., Ord. 42, r. 8 ; ibid., rr. 4, 6, 31 ; Ord. 43, rr. 6, 7. 

(a) Daniell, Chancery Practice, 7th ed., 713. As to sequestration, see title 
Practice and Procedure. As to committal under s. 6 of the Debtors Act, 
1869 (32 & 33 Viet. o. 62}, see title Bankruptcy and Insolvency, Vol. II., p. 338. 

(•) North, J., considered it was better to apply by summons, which could be 
adjourned into oourt if it were a proper case for granting leave (Davis v. 
Oalmoyc (1889), 40 Ch. D. 355), but this practioe has not been followed. In any 
ease tine order for leave will not be made in chambers (8, C. (1888), 89 Ch. D. 
322, 0. A.). 

(/) See O'Shea v. O'Shea and Parnell [ 1890), 16 F. D. 69, 0. A., at p. 62. 
where the full title of the application is given, 
fo) R. S. 0., Ord. 62, r. 4. 

(h) See supra. 

(A Re Kmy t Bon A Verden, 

[*) See R. 8. 0.» Ord. 52, r. 

(0 Seep. 308, ante. 


J1901] 1 Ch. 487, 0. A 


0S0T.1. 
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Biot. 2. 
Form of the 
Application. 

Sammons or 
motion. 


Affidavit In 
support. 


Contempt of Court, Attachment, and Committal. 

Sub-Sect. 2. — King* s Bench Division* 

656. The practice upon applications for attachment and com- 
mittal on the civil side of the King’s Bench Division is governed by 
the same rules as in the Chancery Division, but applications on the 
civil side to enforce obedience to orders are made by summons to a 
judge at chambers (m). Attachment is the usual remedy for breach 
of an order to do an act, and committal for the breach of a prohibitory 
order (n). Other contempts are dealt with by motion to a divisional 
court, which must be made by counsel, and cannot be made by a 
litigant in person who is not a barrister (o). No application for a 
rule nisi for an order to show cause against attachment can be made 
on tlio civil side (p). 

Unless it is otherwise directed, an application on the Crown side for 
attachment for contempt is by motion for an order tiisi ( q ). In some 
cases the accused is called upon by order to appear and answer (r). 

An application for committal for contempt in bankruptcy or in 
matrimonial proceedings must be made in court (a), and the Barae 
practice applies in probate and admiralty cases and in the winding 
up of companies ( b ). 

Where a motion to commit has been refusod, the court will not 
entertain a second motion upon further evidence in respect of the 
same contempt (c). 

A notice of motion for attachment or committal must be addressed 
to individuals. If it is addressed to a corporation no order will be 
made ( d ). 

Sect. 8 . — Evidence and Procedure . 

657. To found an application for committal or attachment in the 
case of criminal contempt, the facts constituting the alleged contempt 
must be proved by affidavit ( e ). 

(m) As to tho jurisdiction to nmko the order in chambers, see Salm Ki/rburg 
v. Posnanski (1884), 13 a B. D. 218 ; Amsiell v. Lesser (1885), 16 Q. B. t>. 187, 
though it has been said that applications affecting public liberty should, if 
possible, be heard in public ( per Lord Lobebukn, L.O., R. v. Governor of Brixton 
Prison , Ex parte Lapierre (1906), Times, 7th August, p. 6, col. J ; and see West 
Ham Corporation v. Cunningham (1906), Times , 16th August, p. 6, col. 4), 

(n) This follows the old Chancery practice (see Mr. Registrar Laviv's Memo- 
randum, [1893] 1 Ch. 259, n.), but either remedy is applicable (Harvey v. Harvey 
(1884), 26 Ch. D. 644 ; D. v. A. A X ?o., [1900] 1 Oh. 484). Formerly an order 
for oommittal was made by a judge at ohaxnbers to punish a contempt com- 
mitted in his presence, the judge afterwards reporting the faot to the court, but 
such orders are now invariably made in open court 

(o) Ex parte Fenh (1834), 2 Dowl. 527. 

(p) B. S. O., Ord. 52, n 2. 

Q) Notwiths tandin g a note to the oontrary in R. v. Gray, [1900] 2 Q. B. 36, 
at p. 42. See Crown Office Buies, 1906, r. 240 ; and see for instances R. v. Parke , 
[1903] 2 K. B. 432 ; R. v. Davies, [1906] 1 K. B. 32. 

(r) xhis procedure, though not specifically provided for by the rules, was 
adopted after consideration of precedents in Onslow and Whatley's Case (1873), 
Ij. B. 9 Q. B. 219. See also R. r. Gray, supra. 

(a) Bankruptcy Buies, 1886, r. 6 ; Divoroe Buies, 110. 

[h) As to winding-up proceedings, see Companies (Winding-up) Buies, 1903, 

r. 6. 

(c) Jiadische Anilin und Soda Fahrik v. Thompson (1904), 21 B. P. 0. 469, 0. A 

(a) Re Hooley , Ex parte JSodey (1899), 79 L. T. 706. 

(e) B. S. 0., Ord. 38, r. 1. The person sought to be committed has the right 
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To enforce obedience to a judgment, order, or process by attach- 
ment or committal, it is necessary to prove by affidavit — (1) service 
of the judgment, order, or process to be enforced ; (2) default made ; 
(8) service of the summons or notice of motion for attachment or 
committal (when the respondent fails to appear on the hearing of 
the application). 

When the application is to enforce a judgment or order for the 
payment of money, including an order embodying an undertaking 
to pay, the affidavit must prove that the case is within sub- 
ss. 8 or 4 of s. 4 of the Debtors Act, 1869 (/). 

658 . Personal service of the order (g ) or process to be enforced 
is essential, except in the following cases : (1) prohibitory orders the 
drawing up of which is not completed ; (2) orders embodying an 
undertaking to do an act by a day named ; (8) orders to answer 
interrogatories or for discovery or inspection of documents ; (4) where 
an order for substituted service has been made ; (5) where the 
respondent has evaded service of the order ( h ). 

In the case of service of * a prohibitory order pronounced, 
but not yet drawn up, it is sufficient to prove that the person 
affected has had notice of its being made (i), but formal sdtvice of 
the completed order should be effected as soon as possible ( k ). A 
prohibitory order does not require indorsement under Ord. 41, r. 6 (Q. 


to Bee the applicant's evidence in reply ( Dodge v. Brown (1879), 24 Sol. Jo. 108). 
In the case of a juryman charged with misconduct it was held that the evidence 
of his brotHer jurymen was inadmissible (It. v. Andrew Brown (1907), Now 
South Wales State Hep. 290) ; but see Ex parte Morris (1907), 72 J. P. 5. The 
report of a registrar in bankruptcy that a witness has refused to bo sworn is 
sufficient evidence to support an application for committal without any affidavit 
(lie a Debtor , Ex parte Eetilioniftg Creditors and the Debtor (1907), Times, 14th 
May, p. 3, ooL 2). 

(/) 32 & 33 Viet. o. 62. Where the judgment or order directs payment within 
so many days after service, thoro is no dofault until aftor service and the expira- 
tion of the period fixed (Colverson v. Bloomfield (1885), 29 Ch. D. 341, 0. A.). 
And see Ord. 41^ r. 6. 

(y) “ Order " includes judgment for tho purpose of this and the following 
sections. 


(h) As to (5), see Kistler v. Tetlmar, [1905] 1 K. B. 39, 0. A., and the remarks 
thereon, note (ft), p. 313, post. Whore a person sought to be attached appeared 
by counsel and by consent the application to show cause was adjourned, it was 
held, on his failing to appear subsequently, that he had waived personal service 
of the rule nisi (ax parte Alcock (1875), 1 0. P. D. 68). 

(t) United Telephone Co . ▼. Dale (1884), 25 Ch. D. 778 ; and see Re Bishop , 
Ex parte Langley (1879), 13 Oh. D., at p. 119, 0. A. See also Skip v. Harwood 
(1747), 3 Atk. 564; Anon. t 3 Atk. 567 ; Hearn v. Tennant (1807), 14 Yea 136; 
Kimpton v. Eve (1813), 2 Yes. & B. 249, at p. 350. So also notice of a warrant of 
arrest of a ship is sufficient without formal service (The Seraglio (1885), 10 
P.D. 120). 

(jb) James v. Downes (1812), 18 Yes. 522 ; Van Sandau v. Rose (1820), 2 Jac. A 
W. 264. 


(Z) Selous v. Croydon Rural Sanitary Authority (1885), 53 L. T. 209 ,* Hudson 
v .Walker (1894), 64 L. J. (oh.) 204. Ord. 41, r. 5, requires the copy of the 
judgment or order directing an act to be done, which shall be served upon the 
person required to obey the same, to be indorsed with a memorandum in the 
words or to the effect following, namely, “If you the within-named A. B. 
neglect to obey this judgment [or order] by the time therein limited, you will 
be liable to process of exeoution for tHe purpose of compelling you to obey 
the same judgment [or order]. 1 * 


Sect. 3. 
Evidence 
and 

Procedure. 


Service of 
order. 
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Shot. 8 . 
Evidence 

and 

Procedure. 


Service of 
order. 


Contempt op Coubt, Attachment, and Committal. 

A mandatory injunction in the prohibitory form formerly in 
common nee (m) can be enforced by obtaining a supplemental order 
fixing a time for compliance, and then moving for attachment or 
committal upon proof of personal service of both orders, the 
supplemental order being indorsed as required by Ord. 41, r. 5(n). 

An undertaking embodied in an order to do an act by a day 
therein named may be enforced by committal without serving 
the order (o), but where the undertaking is to do an act forthwith, 
there must either be personal service of the order under Ord. 41, 
r. 5, or a four-day order must be obtained and served personally before 
attachment will issue (p). Where the undertaking is to pay money 
into court, and no time is named in the order, or the day fixed by 
the order is past, a four-day order must be obtained and served 
personally before the undertaking can be enforced (q). 

Where an order by consent to do an act by a day named has 
not been personally served, an order to enlarge the time can only 
be obtained by consent (r). 

An order against two executors tp pay money into court can be 
enforced by attachment against one of them who has been served 
with the order, without sorving the order upon the other (s). 

Service of an order for interrogatories, or discovery, or inspection 
made against any party, on his solicitor, is sufficient to found an 
application for an attachment of the party for disobedience to the 
order (t). 

(m) Before the decision in Jackson v. Normanby Bride Co., [1899] 1 Ch. 438, 
C. A. Before this decision a mandatory injunction, e.g., to pull down and 
remove buildings, restrained the defendant from allowing the buildings to 
remain on the land. Now the order directs the defendant to pull down and 
remove etc. Before the Judicature Acts an order directing an aot to be done 
could be enforced by attachment, which issued at the instance of the plaintiff 
without any order, but ah injunction could only be enforced by committal, 
whiah could only be effected pursuant to an order of the court. Thus the court 
reserved to itself the power of enforcing or declining to enforce a mandatory 
injunction. As attachment now never issues without an order (Ord. 44, r. 2), 
the indirect form of mandatory injunction is no longer necessary. 

(n) Mansell v. Jones , [1905] W. N. 168, 0. A.; and see Angerstein v. Hunt 
(1801), 6 Yes. 488. If a supplemental order simply extends the tune for doing 
an act, it does not require indorsement under Old. 41, r. 5, prevised the 
first order is so indorsed (Trek erne v. Hale (1884), 27 Oh. D. 66, 0. A.), but it 
must be personally served {Re Seat (a Solicitor), He Seat and Edgelow (Solicitors), 
[1903] 1 Ch. 87). For form of indorsement, see note ( l ), p. 311, ante, 

(o) H. r. A. & C04 [1900] 1 Oh. 484 ; Ho Launder, Launder v. Richards (1908), 

98 L. T. 554. . 

(p) Halford r. Hardy (1899), 81 L. T. 721. A direction in an order to do an 
act forthwith, is a sufficient expression of time under Ord. 41, r. 6 (Halford v. 
Hardy , euphs ; and see Thomas v. Hokes (1868), L. B. 6 Eq. 521 ; contra, Qilhert 
v. Endean (1878), 9 Ch. D. 259, 0. A., at p. 266. See also Higgins ▼. — — (1803), 

8 Vea. 881). 

(g) Carter v. Roberts, [1903] 2 Ch. 312, 321. The four-day order is obtained 
on summons, and requires the aot to be done within four days after service of 
the order. 

(r) Australasian Automatic Weighing Machine Co. v. Walter, [1891] W. N. 
170. 

(s) He Ellis, Hardcastle y. Mis (1906), 95 L. T, 80. 

(t) S. 0., Ord. 31, r. 22. In the Chancery Division the order, if drawn up 
in ehambers, can be enforced by attachment without being entered (Old* 62, 
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Upon an affidavit showing sufficient grounds for the application an *■ 

order for substituted service of the order to be enforced may be Evidence 
obtained ex parte (a). end 

Personal service of an order to do an act may be dispensed with Pwedwe. 
if it ja shown that the person to be served has evaded service (6). 

The fact that the person ordered to do an act was actually in 
court when the order was made is not a ground for dispensing with 
personal service of the order ( c ). 

An order extending the time for doing an act ordered to be dono Service of 
must be served personally (d), and this applies to a four-day order. order * 

The original or duplicate order to be enforced, order extending 
time, or four-day order must be produced at the time of service, 
production of an office copy not being sufficient^). 

The copy for service of an order directing an act to be done must 
be indorsed in the prescribed manner (/). 

Personal service of an order upon a director of a company 
must be proved before he can be attached under Ord. 42, r. 81 ((f). 

To found an application fey: attachment to enforce the order 
of an Irish court enrolled in the Chancery Division in England, the 
order must have been served in Ireland (&). , 


(a) R. S. C., Old. 67, r. 6; Owl 10 ; Re a Solicitor , [1892] W. N. 22 ; Whyte 
Melville v. Whyte Melville (1888), 4 T. L. K. 491. For early oasos of substituted 
service, seo Skegg v. Simpson (1848), 2 Do Gk & Sin. 464. 

(b) Kietler v. Tettmar, [1905] 1KB. 39, 0. A., decided on the authority of 
Hyde y. Hyde (1888), 13 P. D. 166, 0. A. The latter decision is partly founded 
on Allen v. Alien (1886), 10 P. D. 187, whioh is founded on Miller v. Miller (1870), 
L. R. 2 P. & D. 54, the j udgment in which last oase does not refer to the question 
whether personal service is necessary. It is submitted that the practice of the Court 
of Ghancerv on which the decision in Hyde v. Hyde, supra, purports to be based is 
not correctly stated in that case. In the Court of Chancery personal service was 
required unless there had been a previous order for substituted service : see 
Braithwaite’a Practice, 166, 167,358, note (b) ; Morgan, ChanoeryActs and Orders, 
4th ed., 489, 490 Seton, Judgments and Orders, 4th ed., 1560 ; Daniel], Chancery 
Practice, 4th ed., 939, 940. Braithwaits says (p. 358, note (b)): “The service 
must be personal on the party, or, if substituted service, then m strict aooordanco 
with the terms of the order directing such service.” Bee also He Cunningham 
(1886), 66 L. T. 766, as to the later practice. The same practice was followed at 
common law (R. v. Smithies (1789), 3 Term Rep. 351 ; Stunnell v. Tower ( 1844), 
1 Or. M. & R. 88; Parker v. Burgess (1834), 3 Nev. & M. (x. B.) 30 ; Phillips v. 
Hutchinson (1835), 3 Dowl. 583; Albin v. Toomer (1835), ibid. 563; Swinfen v. 
Swinfen (1856), 25 L. J. (o. P.) 303). But see, contra, Dica* v. Warns <1835), 
1 Scott, 637 ; Ep parte Burgin (1841), 1 DowL (it. f .) 292. 

(e) Re Tuck, Mutch v. Lootemore, [1908] 1 Gh. 692, O. A., dissenting from the 
dictum of Cotton, L.J., to the contrary in Hyde v. Hyde, supra. 

(d) Re Seal (o Solicitor), Re Seal and Edgelow (Solicitors), [1903] 1 Gh. 67. An 
error in the title of the oopy served entitles a person attached thereunder to his 
discharge (Re Holt (an Infant) (1879), 11 Ch. D. 168). 

(e) See & S. 0. t Ord. 67, r. 1 ; Ord. 62, r. 2 (2), There is a slip in Ord. 67, 
r. 1, which refers to “an order for attachment” instead of “an order to he 
enforced by attachment” An order for attachment is never served. Where it 
was shown that the defendant was aware of the contents of an order, committal 
to enforce it was ordered, although the original was not produced to him when 
he was served with a oopy (Pettitt v. Bell (1908), 62 Sol. Jo. 784). 

If) B. S. 0., Ord. 41, r. 6. See Stockton Football Co. v. Cotton, [1896] 1 Q. B. 
463. Per indorsement, see note (/), pi 311, ante. 

McKtmon v. Joint StoA Institute, [1899] 1 Gh. 67L 
Re Synge (1901), 86 L. T. 786, a A. 


Ir 
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Sect. 3. 
Evidence 
and 

Procedure. 

Proof of 
default 


659. Process such as a subpoena ad testificandum must, as a general 
rule, be served personally (t), but substituted service has been 
allowed (7c). 

660. The proof required of default in complying with an order 
depends upon the circumstances of the case. Disobedience to 
a prohibitory order necessarily involves a more elaborate statement 
of the facts than disobedience to an order to do an act. If the 
default consists in failure to pay money into court, a certificate of 
non-payment must be obtained from the paymaster (7). 


Service of 661. Notice of the application for leave to issue a writ of attach- 
notice. ment must be served on the person against whom the attachment 
is to be issued (m). The notice of motion or summons must be 
served personally, except in cases where before the Judicature Acts 
attachment would have issued without an order (i.e., under the 
present practice, in case of failure to obey an order to do an act), in 
which case service at the address for service is sufficient (n). 

Where a defendant, sought to be attached for disobedience to an 
order to do an act, has not entered an appearance, it is as a general 
rule sufficient to file a notice of motion or summons for attach- 
ment ( o ), but the court may require personal service in such a case 
where there is no difficulty in effecting it (p). 

An order for substituted service of the notice of motion or 
summons will be made ex parle upon an affidavit showing sufficient 
grounds for the application ( j ), except on the Crown side of the 
King’s Bench Division, where the rule is strict in requiring personal 
service (r). 

A copy of any affidavit intended to be used and, so far as 
reasonably necessary, of the oxhibits, must be served with the notice 
of motion or summons for attachment (s). 


(t) It. 8. 0., Ord. 37, r. 32 ; Spicer v. Dawaon (1856), 22 13eav. 282. 

(/c) Dyson y. Foster, 7th February, 1908, per Jelf, J., in chambers, unreported. 
Substituted service of a subpoena to name a solicitor has been allowed ( Hamilton 
v. Thomas, [1883] W. N. 31. Compare Newenham v. Pemberton (1845), 1 Holt 
(eq.), 52, and note ; Holcombe v. Trotter (1845), 1 Holt (eq.), 5d). Disobedience 
to a subpoena cannot be enforced by attachment unless the original is produced 
at the time of service ( Wadsworth v. Marshall (1832), 1 Cr. & M. 87 ; R. v. Wood 
(1832), 1 Dowl. 509 ; Garden v. Cteswell (1837), 2 M. & W.319; Pitcher v. King 
(1845), 2 Dow. & L. 755) ; and the copy must not vary materially from the 
original ( Doe d. Clarke v. Thomson (1841), 9 Dowl. 948). 

(t) See Daniell, Chancery Practice, 7th ed., 705 ; Supreme Court Funds 
Buies, 1905, r. 100. The necessity for strict evidenoe of non-payment may be 
waived by the conduot of the party in defuult ( Treherne v. Pale (1884), 27 Oh. D. 
60, 0. A.). . 

(m) B. S. O., Ord. 44, r. 2. 

(n) Browning v. Sabin (1877), 5 Oh. D. 511 ; Rea Solicitor (1860), 14 Oh. D. 
152 ; Callow v. Young (1886), 55 L. X. 543 ; Petty v. Daniel (1886), 34 CL D. 
172 ; Re Evans, Evans v. Noton, , [1893] 1 Ch. 252, O. A. 

(o) B. S. 0., Ord. 67, r. 4 ; Re Morris , Morris v. Fowler (1890), 44 Oh. D. 151 ; 
Re Evans, Evans v. Noton , snjmi. 

{p) Re Bassett, Bassett v. Bassett , [1894] 3 Ch. 179. 

(q) B. S. 0., Ord. 67, r. 6; Ord. 10. 

(r) See Crown Office Buies, 1906, r. 240. 

(a) B. S. 0., Ord. 52, r. 4 ; and see Mackenzie v. Mackenzie (1852), 21 L. J. (ch.) 
386; Litchfield v. Jones (1883), 25 Oh. D. 64; Hampden v. Wallis (1884), 26 
CL D. 746, C. A. ; Petty v. Daniel (1886), 34 Oh. D. 172; Be Hutchings, [1887] 
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Notice of motion for committal must be served personally on the 
person sought to be committed (a), unless an order for substituted 
service has been obtained (/>). 

Copies of the affidavits and exhibits should be served with 
a notice of motion for committal, as in the case of attachment (c). 

Orders have been made ex parte at the Bame time for attachment 
and committal of the same person for breach of an undertaking 
and disobedience to a prohibitory order (</). 

662. In cases of contempt in the face of the court the offender may 
be committed instavter, and no notice is necessary (e), but the con- 
tempt must be distinctly stated, and an opportunity of answering 
given (/). 


Sect. 4. — Order for Attachment or Committal, 

663. An order for attachment or committal cannot be made by 
an official or special referee, arbitrator, master, or registrar in 
bankruptcy (g). A master in lunacy can make an order for attach- 
ment in certain cases, but it is considered better that under ordinary 
circumstances he should refer the application to the court (ft). 

Preferably the order should show on the face of it the nature of 


W. N. 254; Taylor v. Roe (1893), 68 L. T. 213; Re a Solicitor , [1893] W. N. 
188; Re Dunning , Sturgeon v. Lawrence (1894), 63 L. J. (on.) 784 ; Rendell v. 
Grundy, [1895] 1 Q. B. 16, 0. A ; Hall v. Trigg, [1897] 2 Cn. 219 ; Carter v. 
Roberts, [1903] 2 Ch. 312. 

■ (a) EUertun v. Thirslc (1820), 1 Jrc. & W. 376; Nelson r. Worssam, [1890] W.N. 
216; Mander v. Fold re, [1891] 3 Ch. 488. In cases under the Bankruptcy Acts 
see Bankruptcy Buies, 1886, it. 83—88. 

(b) Mander y. Falcke , supra ; Re a Solicitor , [1892] W. N. 22. 

(c) See B. S. 0., Ord. 62, r. 4, and Carter v. Roberts , supra. The rule does 
not in terms apply to a motion for committal, but the practice applicable to 
attachment is followed. 

(d) Gordon y. Cordon, [1903] P. 141 ; and see S. 0., [1904] P. 163, C. A., as 
to the facts. It is clear that both processes could not be effectually pursued 
at once (soo p. 316, post), and this seems to be the only instanoe of attach- 
ment and' committal being orderod simultaneously. The orders were made 
ex parte on the authority of Favard v. Favard (1896), 76 L. T. 664 (divorce). 
In the latter case an order for attachment was mode ex parte, and without 
service of the order to be enforced (which was evaded) on the suggestion that, 
according to the practice of the Court of Chancery, a person who failed to obey 
an order to do an act might be attached without any notice at all. Bat, in fact, 
in such a case the Court of Chancery was strict in requiring proof of personal 
service, or substituted service if an order for that purpose were previously 
obtained (see note (6), p. 313, ante), of the order to be enforced, before attachment 
issued ; and the copy order served required to bo indorsed, “ If you the within- 
named ” etc., under General Order, January, 1870, r. 1, and previously under 
Consolidated Chanoery Orders, 1860, 23, r. 10. On the other hand, if the attach, 
ment issued in Favard v. Favard , supra, tot breach of theprobibitory part of the 
order, then, according to the practice of the Court of Ghanoery { an order for 
leave to issue the attachment was required, and could only be obtained on notioe. 
See Mr. Begistrar Lavie’s Memorandum, [18931 1 Oh. 259, n. In the Court of 
Chancery an order for committal was never made ex parte. 

(«) Watt v. Ligertwood (1874), L. B. 2 So. & Dir. 361. 

(/) Re Pollard (1868), L. B. 2 P. 0. 106 ; Chang Hang Sin r. The Judges oj 
the Supreme Court of Hong Kong (1909), 25 T. L. B. 381. 

(g) B. 8. O., Ord. 86, rr. 51, 52 a, 65o ; Ord. 54, r. 12 (a) ; Bankruptcy Act, 
1883 (46 A 47 Viot o. 52), s. 99. 

[h) Re 3 . (an alleged Lunatic), [1892] I Ch. at p. 468, 0. A 
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the contempt, though the absence of this information does not 
invalidate the order (i), 

664. In the Chancery Division and on the civil side of the King's 
Bench Division an order for attachment is virtually a sentence for 
an uncertain term of imprisonment, the person arrested being con- 
veyed to prison by the sheriff and remaining there (subject to s. 4 
of the Debtors Act, 1869 (A), in case of default in the payment of a 
debt) until the court authorises his discharge (Q. 


Procedure on 665. When attachment issues on the Crown side of the King's 

tlu^Grown Bench Division, if tho sheriff returns cepi corpus , upon application 

1 an order is drawn up to bring in the body.* Upon the defendant 

being brought before the court, a motion may be made by the 
prosecutor, or, if he does not make it, by the defendant, that the 
latter be sworn to answer interrogatories to be put to him by the 
prosecutor, and that he give bail to answer them, and for the master 
of the Crown Office to examine the matter and report to the oourt. 
On the defendant being sworn the prosecutor is ordered to file 
interrogatories within four days after service of the order, and in 
default the defendant can obtain an order for his discharge. On an 
intimation to one of the parties that the master’s report is prepared 
a motion may be made on four days' notice that the master do on a 
certain day make his report to the court. The defendant must be 
present in court when the report is made, and if he is in prison an 
order must be obtained that the governor of the prison bring him 
into court. If the defendant is reported in contempt, the court, 
after hearing the parties on the report, may either pronounce sen- 
tence at once or commit him until some future day when he is to 
be brought into court. On proceeding to sentence, affidavits in 
mitigation or aggravation may be read, and the defendant or his 
counsel heard, and the prosecutor’s counsel may be heard in 
reply (m). 

Sentence. 666. An order for committal in the Chancery Division or on the 
civil side of the King's Bench Division either commits the offender to 
prison simply, leaving him to apply for his discharge, or commits 
him for a fixed period (»). 


(*) Ex parte Van Sandau (1846), 1 Ph. 605; Ex parte Fernanda (1861), 10 
0. B. (iff. s.) 3 ; and see Be M'Alreee (1873), 7 LE.C. L. 146 ; X. v. Lambeth 
County Oourt Judge and Jonas (1887), 36 W. B. 475. 

J 32 & 33 Viet. o. 62. 

Compere the forme of writ of attachment, B. S. C. t Appendix H, No. 12, 
Drown Office Buies, 1906, Appendix, No. 190. The first follows the old 
Chancery form, but differs from it in not fixing a date for the return of the writ 
See Owen v. Pritchard, [1876] W. N. 147 ; B. S. C., Ord. 62, r. 11. The form 
prescribed by the Crown Office Buies follows tho old common law form. 

(i») Crown Office Buies, 1906, rt. 240-242. The examination by interrogatories 
is often dispensed with. 

(») The common law courts leant to fixing the period of imprisonment in 
eases ci committal for criminal contempt See, e.g. t Crawfords Gass (1849), 13 
4 B. 613; Em parte Fernandes (1661), 10 0. B. (w. s.) at p. 39; and see Jte 
Maria Annie Da vies (1868), 21 Q. B. D* 236, per Max&xw, J., at p. 238, In the 
Court of Chanoery no period was fixed, the offender being left to apply for his 
discharge when he could satisfy the court that he had been sufficiently punished, 
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In cases of contempt in tlie face of the court, the oontempt 
being apparent, and the court having full cognisance of the facto, 
the offender is sentenced forthwith and conveyed to prison by the 
tipstaff Co). 

In. cases of criminal oontempt the court may impose a fine, 
tho amount of which is in the discretion of the court, either as an 
alternative or in addition to committal or attachment, or may order 
the respondent to give security to be of good behaviour (p). 

667. An order for attachment cannot be made conditional on 
the happening of a future uncertain event, but it is common 
practice, when attachment issues to enforce obedionce to an order, 
to direct the writ to lie in the oflioe for a specified time to enable 
the respondent to comply (g). 

668. Submission to an order for attachment, though expressed 
in the order, is not a waiver of the protection afforded by s. 9 of the 
Bankruptcy Act, 1883 (r). 

On a motion for attach moht for disobedience to an order to 
execute a deed the court, if satisfied that sufficient notice of 
intention to ask in the alternative has boon given, may make an 
order that tho deed shall be executed by such person as the 
court may nominate for that purpose (a), instead of an order for 
attachment (t). 

An application for attachment will not be granted to enforce 
obedienco to an ordor to perform two acts, dofault being proved as 
to one and the direction as to tho other having admittedly been 
included in the order by mistake (a). 

669. The costs of an application for attachment or committal in 
the Chancery Division or on the civil side of tho King’s Bench 
Division are in the discretion of the court, and should be asked for 
on the hearing of the application (b). The respondent can only be 
ordered to pay costs if he has been guilty of contempt (c). 

A person attached for contempt in procedure who nas cleared 
his contempt, cannot be detained m prison because he has not paid 


in the same manner as in the case of attachment. See Be Bahama Island s, 
[1893] A. 0. 138. at p. 145. But now a period is sometimes fixed on committal in 
the Chanoery Division. Seo, e.g., Uklcy Local Board r. Oswald, Lister (1895), 11 
T. L. R. 176 ; Seaward v. Paterson, [1897] 1 Oh. 543, 0. A. ; Be Septimus 
Parsonage A Co., [1901] 2 Oh. 424. 

(o) See, e.g., Brucds Case (1828), Sanders, Chancery Orders, 736. See also Ex 
parte Fernandez (1861), 10 0. B. (w. 8.) 39; Watt v. Ligertwood (1874), L. R. 2 
Sc. A Div. 361 ; and Mr. Registrar Davie’s Memorandum, [1893J 1 Oh. 259, n. 

J p) See note (e), p. 280, ante. 

q) Be Lwmley, las parte Cathcart, [1894] 2 Oh. at p. 272 ; and see Shurrock v. 
Ice (1888), 4 T. L. R. 355. See Av, Bottomlcy (1908), Times, 19th December. 
(r) 46 & 47 Viet. o. 52 ; Be Manning (1886), 80 Oh. D. 480, 0. A. 

M Under s. 14 of the Judicature Act, 1884 (47 ft 48 Viet. o. 61). 
h) Howarth v. Howarth (1886), 11 P. D. 95, 0. A 
(a) Brucklebuech v. Cousins (1888), 6 T. L. B. 137. But the refusal of the 
application may be without prejudice to a separate application with regard to 
the default proved (ibid.). 

(5) Abud v. Riches (1876), 2 Oh. D. 528. 

(c) Be Emmerson, Rawlings v. Emmerson (1887), 57 Ii.‘ 7. (r.) 1, 0. A 
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Biot. 4. the costs occasioned by his contempt ( d ) ; bat where a person com* 
Order for xnitted for communicating with a ward was ordered to be discharged 

Attachment on payment of certain costs, and the costs were not paid, the 
or Com- discharge was refused (e). 

mittaL Solicitor and client costs of a motion for attachment or committal 
may be given to the party moving, by way of indemnity; but solicitor 
and client costs cannot be given to the respondent if the motion 
fails (/). 

On the Crown Bide of the King’s Bench Division, if the respondent 
is found not to be in contempt, the court may award him costs ( g ). 

Sect. 6. — Execution . 

Attachment. 670. A writ of attachment is executed by the sheriff by lodging 
the person attached in prison ( h ), where he remains until an order 
is made for- his discharge, or, if the attachment is subject to s. 4 
of the Debtors Act, 1869 (i), until the expiration of one year, 
if an order of discharge is not sooner made(fc). The sheriff is not 
bound to bring the accused actually before the court, unless specially 
directed to do so ( l ). 

An order for attachment is only in force for one year if no 
attachment has been issued upon it, but if an attachment has 
been issued, a second writ to a different sheriff may issue though 
the order is more than a year old (?/*)• A writ of attachment 
is considered as issued at the iirst moment of the day on which it 
issues (n). 

Committal. 671. An order of committal is executed by the tipstaff of tlie 
court under a warrant issued in pursuance of the order (o). The 
prisoner is taken to Brixton or Holloway Prison (p), and remains 
there until an order is made for his discharge, or the sentence, if 


(d) Jackson v. Mawby (1875), 1 Oh. D. 80; Micklethwaitc v. Fletcher (1879), 
27 Fz >_-Ay re * A yres (1901), 85 L. T. 048. But see Steele v. Hutchings 


(1879), W. N. 18. 

(e) Be Af. (1876), 40 L. J. (ch.) 24, 0. A. 
p. 324, post. 


As to oosts on discharge, see 


if) Plating Go. v. Farquharson (1881), 17 Oh. D. 49, 0. A. 

(J) Crown Office Rules, 1906, r..242 (12). 

(A) As to the form of the writ, see p. 316, ante. Under a Home Office regula- 
tion of August, 1902, male prisoners imprisoned for contempt by order ox the 
High Court, including prisoners committed by the High Court sitting in Bank- 
ruptcy (see Bankruptcy Act, 1883 (46 ft 47 Viet. o. 62), s. 120), aro lodged in 
Britton Prison, and females in Holloway (except persons attached out of 
London, who.are lodged* in the county prison). 

ft) 32 ft 33 Viet. c. 62. 

(A) But see, as to the practice on the Grown side of the King's Bench 
Division, p. 316, ante, 

(l) Greaves v. Keene (1879), 4 Ex. D. 73. For roturns by sheriff to writs, 
generally, see title Sheriffs jj© Bailiffs. 

(m) Daniell, Chancery Practice, 7th ed., 709. Two or more attachments may 
be sued out against the same person into different counties ( ibid. 710). 

(wj Stephen* ▼. Neale (1816), 1 Madd. 550. 

(©) See Mr. Registrar Lavie's Memorandum, [1893] 1 Ch. 259, n. For form 
of warrant, see ibid. 263. As to the offico of tipstaff, see G. j. L. t [1891] 3 Oh. 
126, at p. 128, n. 

(p) See note (A), supra. 
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for a fixed period, expires (q). In the absence of the tipstaff, the 
court appoints the usher to act in his place (r). 

The arrest under attachment or upou committal may be made 
at any time of the day or night but not on Sunday, except in cases 
of criminal contempt (s). 

When the contempt is criminal, or when it consists in wilful 
disobedience to an order, tho officer executing the process may, 
after due notice, break open an outer door (£). 

Where a person sought to be attached is already in custody, 
the sheriff lodges a detainer with the governor of the prison, who 
delivers over the prisoner at the expiration of his sentence, and he 
is thereupon imprisoned under the attachment (a). It is not 
necessary to bring him into court to be committed (6). 

When a sheriff returns non est inventus to a writ of attachment, 
the prosecuting party may apply for an order for the serjeant-at- 
arms^). 

An ordor for the serjeant-at-arms will bo made to enforce an 
order for delivery up of a wart of court {d). 

672. Persons imprisoned under nuy rule, order, or attachment 
for contempt of court aro treated as offenders of the first 
division(tf). A person committed (/) for acting as a solicitor 


( i ] ) As to committing for a fixed period, see nof.o (n), p. 316, ante. 

(V) Soton, Judgments and Orders, 6th od., 470. For form of bench warrant 
authorising persons other than tho tipstnff to effect an arrest under an order for 
committal, seo XL. S. 0., Appendix II, Form 12 a. (Annual Practice, 1909, Yol. II., 
p. 113). For form of memorandum to be signed by a Chaucery registrar 
authorising the tipstaff to arrest a porson present in court who is committed, 
see Mr. Registrar Lavio’s Memorandum, [1893] 1 Oh. at p. 263. 

(s) Ex parte Whitchurch (1749), 1 Atk. 55 ; JJurddt v. Abbot (1811), 14 East, 
at p. 162 ; but seo Edwards on Execution, 24 5, where a doubt is expressed as 
to tho legality of an arrest on Sunday in any case under process of contempt. 
It is clear that a commission of rebellion under the old Chancery practice might 
be executed on Sunday (Miller v. Knox (1838), 4 Bing. (n. 0.) at p. 581). 

(l) Brigg'a Case (1616), 1 Roll. Rep. 336 , Harvey v. Harvey (1884), 26 Oh. D. 
644. The same principle would seem to apply in all other casos of contempt 
accompanied by misconduct. See p. 297, ante. 

(а) Braithwaite’s Practice, 281. 

(б) Oldfield v. Cobbett (1849), 12 Beav. 91. 

(c) See Seton, Judgments and Orders, 6th ed., 447, 448, and General Order, 
January, 1870 (5 Oh. App. xxxiii.), r. 6. But as the ordor was formorly 
only a step towards sequestration, and sequestration, where applicable, is now 
an alternative to attachment, the practice may bo considered, obsolete. The 
8erjeant.at-arms is an officer of the oourt, and its order directs him to apprehend 
the offender and bring him to the bar of the court. As to the office of 
serjeant-at-arms, see 0. v. L., [18911 3 Ch. 126, at p. 128, n. 

id) (?. ▼. L., supra. For form of order, see Seton, Judgments and Orders, 
6th ed., 1048. 

(«) Prison Act, 1877 (40 A 41 Viet. c. 21), s. 41 ; Prison Act, 1898 (61 A 62 
Viet. c. 41), s. 6 ; Prison Rules, April, 1890 (Stat. R. A O. Rev., Prison, England, 
42), rr. 213 — 231. These rules apply to ail persons attached or committed by 
summary process and expressed in the order or warrant to be imprisoned for 
contempt of court, whether the contempt be of a criminal nature or not A 
person convicted of contempt upon indictment or information would be in a 
less favourable position, because, subject to any direction of the oourt, lie 
as on offender of the third division under s. 6 of the Prison 


would be treal 
Act, 1898. 

(/) Under s. 32 of the Solicitors Act, 1843 (8 A 7 Viet c. 73). 


Bbot. 6. 
Execution 
Arrest 


Prison 

treatment. 



820 


Contempt op Coukt, Attachment, and Committal 


Shot, 5. 
Execution* 

Buying 

execution. 


though not duly qualified, is an ordinary criminal prisoner, and is 
not on titled to be treated as an offender of the first division (?). 

673* Where leave to issue attachment for disobedience to an 
order is granted, and before it is executed the order is obeyed, the 
prosecuting party should immediately take steps to stay the 
execution (A). 


b J 674. A second writ of attachment will not issue for the arrest 
■ «. of a person attached for contempt in procedure (i) and discharged 
from custody by mistake (A). 


Shot. 6. — Privilege from Arrest . 

Privilege. 676. Privilege from arrest cannot be successfully claimed by 
a person guilty of criminal contempt (2), nor apparently in cases 
of contempt in procedure accompanied by circumstances of 
misconduct (w). 

With regard to cases where no misconduct is imputed, the 
question of privilege was of impoVtunce before arrest on mesne 
process and imprisonment for debt were abolished (w), and when, 
according to the praotico of the Court of Chancery, a suitor could 
without any order cause his opponent to be attached for default in 


( g ) Osborne v. Milman (1887), 18 Q. B. D. 471, C. A. ; Prison Act, 1877 
(40 ft 41 Viet. o. 21), 8. 41 ; Prison Aot, 1808 (61 ft 62 Viet. o. 41), s. 6 (6). 

?A) Gay v. Hancock (1887), 66 L. T. 720. 

(*) For definition of “ contempt in procoduro,” scop. 280, ante. 

(h) Church's Trustee y. Hibbard , [1902] 2 Ch. 784, 0. A. The same principle 
would no doubt upply in the oase of criminal contempt. Whether the con- 
temn or can be retaken under the original writ, (future (ibid.). A man could not 
formerly be taken in execution twice on the same judgment, even by consent 
( Blackburn v. Stupart (1802), 2 East, 243) ; but a second writ of attachment 
may issue while the first romaina unexecuted, care being taken that no further 
proceedings are taken uuder the first writ (Andrews v. Walton (1845), 1 Ph. 619) ; 
and see Merchant v. Frankis (1842), 3 Q. B. 1. 

(l) Long Wellesley's Case (1831), 2 Puss, ft M. 639 ; Lechmere Charlton's Cast 
(1836), 2 My. ft Cr. 310 ; Onslow* s and Whatley's Case (1873), L. H. 9 Q. B. 219, 
at pp. 228, 229 ; lie Freston (1883), 11 Q. B. I). 646, C. A. 

(m) For definition of “contempt in procedure," see p. 280, ante; and see 
p, 297, ante. Re Freston, supra, and Re Gent , Gsnt-Davis v. Earns (1888), 40 
On. D. 190, are authorities for th? statement in the text. Upon an application 
in bankruptcy to oommit a witness for refusing to be sworn it was held that the 
committal, if ordered, would not he punitive, and that the witness was therefore 
entitled to daim privilege (Re Armstrong, Ex parts Lindsay, [1892] 1 Q. B. 827). 
Bankruptcy Buie 70, which was said to apply in that case, provides that any 
person wilfully disobeying any subpoena etc. shall be guilty of contempt ana 
may be dealt with accordingly, and it is difficult to see how the object of the 
rale can be said to be not punitive and to reconcile this decision with what was 
said by the Court of Appeal in Re Freston, supra, commented on by Ohitty, J.» 
in Harvey ▼, Harvey (1884), 26 Oh. D. 644, at p. 651. In Aylesford (Earl) V. 
FouUtt (Earl), [1892] 2 Oh. 60, North, J., thought the question whether a peer 
ooulA fthwm privilege when it was sought to attach him for default in payment 
of money doe from him as a trustee “ a very nioe point indeed," bat did not 
decide it In Be Gent, Geni-Davis v. Harris , supra, the same judge had held 
that privilege oould not be allowed to a member of Parlia men t who was in 
default in payment of money due from him in a fiduciary capacity, and the 
flame principle seems to be involved in Aylesford (Earl) v. FouUtt (Earl), supra. 

In) See the Judgments Act, 1838 (1 ft 2 Viot c. 110), s. 1, and the Debtors 
Act, 1669 (32 ft 33 Viet o. 62), «. 4 
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putting in an answer or for disobedience to an order directing saor. «. 
him to do an act ; but os attachment never issues without leave Privilege 
under the present practice, and the court will not inflict imprison- from Arrest 
inent where no element of crime or misconduct exists ( 0 ), the 
question of privilege upon an application for attachment or 
comnfittal for contempt can seldom arise. 

Where privilege has been allowed in recent times it has been whenprM- 
on the ground that the process to be enforced was merely civil lege be 
process, and not of a penal nature (p). On the same ground it cUUmed - 
might be contended that it is not the practice of the court to 
imprison in such a case. The question whether a criminal element 
exists in the contempt is generally involved in the question whether 
privilege can be claimed. If a criminal element does exist, there can 
be no privilege. In the absence of a criminal element, the decision 
that there shall be no imprisonment may be based either on privilege 
or on the practice of the court not to imprison in such a case (g). 

The old Chancery rule(r) that officers and attendants upon While 
the court, suitors, and witnesses were to have privilege emdo, attending 
redeundo , et morando for their necessary attendance was annulled Co “ rt * 
by the Rules of the Supreme Court, 1883(e), but a similar rule, 
resting on “ traditions of Westminster Hall," existed at common 
law (a) and has been acted upon in recent times ( b ). 

If a person having privilege of Parliament commits an act Member of 
of bankruptcy, he may bo dealt with under the Bankruptcy Parliament 
Act in like manner as if he had no such privilege (c). It would 
seem that this provision prevents such a debtor from setting up 


( 0 ) The statement in the text does not apply in the oase of certain proceedings 
by tno Crown (soe note (1), p. 307, ante). 

(p) See He Armstrong, Ex parte Lindsay, [1892] 1 Q. B. 327, note (m), 

S . 320, ante. Soe also Young v. Young (1896J, 12 T. L. R. 303, where a respon- 
ent husband in a divorce suit was attached for failing to give security for the 
petitioner's costs and claimed to be released on the ground of privilege. In 
granting his release the court considered that the claim of privilege had been 
established, but preferred to base its decision on the fact that, the husband 
having been made bankrupt, it was impossible for him to comply with the order 
to give security. 

( q ) See Young v. Young, supra. In Hdbem v. Fowler (1892), 62 L. 3. (Q. B.) 
49, it was held by Collins, J., that the process of commitment under the 
Distress for Rates Act, 1849 (12 & 13 Viet. o. 14), s. 2, was civil process, and 
that a person arrested thereunder was entitled to claim privilege ; but in that 




Ant, 1849, is punitive, and Hdbem v. Fowler, supra , it is submitted, is in effect 


^romances of 1618, No. 86 (Beames, Chancery Orders, 38). 

($) Preliminary Order and Appendix 0. No corresponding rule has taken 
» place, and apparently Ord. 72, r. 2, is not sufficient to keep it on foot. See 
idgnus v. National Bank of Scotland (1888), 36 W. R. 602. 

(a) Meekins v. Smith (1791), 1 Hy. Bl. 636 ; Newton r. Constable (1841), 9 DowL 
933. See also Gilpin v. Cohen (1869), L. R. 4 Ex oh. 131. 

(h) Hdbem v. Fowler, supra, note (?) ; and see Be Johns on (1887), 20 Q. B. D. 
68, 0. A., per Bowen, L.J., at p. 74. 

(c) Bankruptcy Act, 1883 (46 A 47 Vlot. e. 32), s. 124. 
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Sjbot. 6. privilege) upon an application for his committal founded upon an 
Privilege alleged contempt of court (d). 
from Arrest. 

— Sect. 7 . — Appeal from Order . 

Appeal. 676. The Court of Appeal has jurisdiction and power to hear 

and determine an appeal from an order of the High Court or a 
judge thereof, for leave to issue attachment or for committal, but 
subject to the provision that no appeal lies from any judgment of 
the High Court in any criminal cause or matter ( e ). The question 
whether an appeal lies depends upon whether the order for attach- 
ment or committal is made in the exercise of a criminal jurisdiction, 
or, in other words, whether the contempt is criminal (/). But 
though, the contempt being criminal, an appeal on the merits 
would really be an appeal from a summary conviction for a 
criminal offence, and therefore does not lie ( g ), upon the question 
whether there was jurisdiction to make the order an appeal always 
lies ( h ). 

Where the order for attachment or committal is mere civil 
process to enforce obedience to an order, and the contempt is 
therefore only theoretical, an appeal lies (i), and where the order 


(d) See, e.g., s. 24 (4) of the Bankruptcy Act, 1883 (40 & 47 Viet. c. 62). 

(e) See Judicature Act, 1873 (36 & 37 Viet. c. 66), ss. 10, 47. Tho word 
" judgment ” in s. 47 is treated in tho cases as equivalent to “ decision.” No 
right of appeal from on order for attachment or committal for criminal contempt 
is given by the Criminal Appeal Act, 1907 (7 Edw. 7, o. 23), which extends only 
t-o convictions upon indictment or information. See ss. 3, 20. Soe also title 
Criminal Law and Procedure. 


(/) See Ex parte Woodhall (1888), 20 Q. B. D. 832, C.A.;R.v. Bnrnardo (1889), 
23 Q. B. D. 305, 0. A. ; O’Shea v. O’Shea and Parnell (1890), 15 I\ D. 59, O. A. ; 
Re Evan*, Evans v. Noton, [1893] 1 Ch. 252, C. A. ; A.-O. v. Kissane (1893), 32 
L. It. Ir. 220, 0. A. ; Re Bahama Islands, [1893] A. C. at p. 145 (Law Officers 
and Sutton arg.). In R. v. Jordan (1888), 36 W. R. 797, C. A., the right to 
appeal was doubted, but not decided. Afterwards Lind ley, L. J., expressed the 
view that no appeal lay in that case. See O’Shea v. O’Shea and Parnell , supra, 
at p. 64. In Helmore v. Smith (1886), 35 Ch. D. 449, C. A. (interference with 
a receiver), and Re Johnson (1688), 20 Q. B. D. 68, C. A. (gross abuse of ono 
solicitor by another in the precincts of the court), it would seem that the appoals 
could not have been entertained hod objection beon taken. In Seaward v. 
Paterson , [1897] 1 Oh. 546, 0. A., an appeal was heard on the merits, as well as 
on the ground of want of jurisdiction, from an order committing the defendant 
for breach of an injunction and strangers for aiding and abetting therein. Had 
the point been taken, it is submitted that tho merits could not have been 
discussed so far as the strangers were concerned, the contempt being criminal. 
See p. 292, ante.' 

,(y) Seethe judgment of LlNDLEY,L.J.,in O'Shea v. O’ Shea and Parnell, supra, 
at p. 64. A 8 to the principles upon which tho Judicial Committee has acted in 
entertaining appeals from Indian and colonial courts iu casoa of contempt, see 
Rainy v. Sierra Leone Justices (IS52), 8 Moo. P. C. 0, 47; Re McDermott 

B Ij. R. 1 P. 0. 260. See also Surendranath Banerjea v. Justices of Bengal 
L. R. 10 Ind. App. 171 ; Re Abraham Mallory Dillett (1887), 12 App. 


(A) R. v. Jordan, supra ; O'Shea v. O’Shea and Parnell , supra ; Seaward v. 
Paterson, supra; Re Gfrayeton, Re Wall (1888), 4 T. L. R. 772, 0. A. ; A.-O. 
▼. Kissane, supra ; Lewis v. Owen, [1894] 1 Q. B. 102. 

(i) O’Shea v. O’Shea and Parnell, supra; and see the following cases where 
appeals were entertained: Witt v. Corcoran (1876), 2 Ch. D. 69, 0. A.; Stevens 
v. Metropolitan District Rail. Co. (1885), 29 uh. D. 60, 0. A. ; Bristow v. Smyth 
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is civil process, but the contempt involves misconduct calling for 
the exercise of a punitive or disciplinary jurisdiction, it seems to 
be established that an appeal lies (k). 

An appeal lies from a refusal to attach or commit, but the 
Court of Appeal will not interfere when the judge of first instance 
has exercised his discretion, unless he has done so on a manifestly 
erroneous principle (l). 

No appeal lies without leave of the judge or of the Court 
of Appeal from any interlocutory order, except, inter alia, where 
the liberty of the subject is concerned (m). Loave is requirod to 
appeal from the refusal of a motion to commit for breach of an 
undertaking, on the ground that the liberty of the subject is not 
concerned ( n ). 

An order for committal for contempt is subject to appeal when 
made under the Bankruptcy Act, 1883 (o). 

Skct. 8 . — "Discharge from Custody . 

677. An application to discharge from cufitody a person impri- 
soned by attachment or by an “order for committal, where no period 
of imprisonment is fixed, is made by motion or summons, and may 
be founded on evidence that the prisoner has purged his cbntempt, 
or that there is an irregularity in the proceedings justifying the 
discharge of the order (p). Notice of the application must be 

(1885), 2 T. L. 11. 36, C. A. ; limit v. Clarke (1889), 58 L. J. (q. ii.) 490, C. A.; 
/{. v. Barnardo (1889), 23 Q. B. D. 305, 0. A. ; South mark and Vauxhall Water 
Co. v. Hampton Urban Council , [1891)1 1 Q. B. 273, C. A. 

(7c) Tho point is not free from doubt (aeo lie Evans, Evans v. Noton, [1893] 1 
Ch. 262, per Lindi.EY, L.J., at p. 266), but the goneral tendency of the cases is 
towards allowing tho right of appeal where the process is merely punitive or 
disciplinary, or the contempt iB wilful, ns distinguished from cases of purely 
criminal contempt. See He Dudley (1883), 12 Q. B. I). 41, C. A. ; Crowther v. 
Elgood (1887), 34 Ch. D. 691, C. A.; He iVray (a S, Motor) (1887), 36 Ch. I). 
138, 0. A.; Preston v. Elherington (1887), 36 W. B. -J 9, 0. A. ; He Ashwin, Ex 
jKtrte Ashwin (1800), 26 Q. B. D. 271, C. A.; Re Eede (1890), 25 Q. B. D. 
228, C. A.; He Evans, Evans v. Noton, supra; He Smith, Hands v. Andrews, 
[1893] 2 Ch. 1, C. A. ; He Herwicle (Lord), Berwick (Lord) v. Lane (1900), 81 
J,. T. 797, 0. A. ; Bowden v. Yoxall, [1901] 1 Ch. 1, 0. A. ; He Edgcome , Ex parte 
Edgcome , [1902] 2 K. B. 403, 0. A. Some of these cases, it will bo seen, were 
decided before B. v. Jordan (1888), 36 W. R. 797, C. A., whore the doubt as to a 
right of appeal in cases of criminal contempt was firat loiscd. 

(7) See Jurmain v. Chatterton (1882), 20 Oil. D. 493, 0. A., explaining Ashworth 
v. Oulram (No. 2) (1877), 6 Ch. I). 943, C. A. ; Bristow v. Smyth (1886), 2 T. L. K. 
36, 0. A. In cases of criminal contempt this question must now be considered 
in connection with O'Shea v. O'Shea and Parnell (1890), 15 P. J). 59, 0. A. See 
also Crowther v. Elgood (1687), 34 Ch. D. 691, 0. A. 

(«n) Judicature Act, 1894 (67 & 68 Viet. o. 16), s. 1. 

(«) Bowden v. Yoxall, [1901] 1 Ch. 1, C. A. In Lancashire v. Hunt, [1695] 
W. N. 62, North, J., held that leave was not required to appeal from an order 
dismissing a motion to commit for brooch of an injunction because the liberty 
of the subject was concerned, but this case seems to have hoen in effect over- 
ruled by Bowden v. Yoxall, supra. 

(o) 46 ft 47 Viet. c. 52, ■. 104 ; Re Ashwin, Ex parte Ashmn (1890), 26 
Q. B. D. 271, 0. A. 

(p) For forms, see Daniell, Chancery Forms, 5th ed., pp. 442, 443 ; Seton, 
Judgments and Orders, 6th ed., pp. 471, 476, 476. The fact that a prisoner has 
submitted to an order for attachment does not preolnde him from olaiming the 
protection of s. 9 of the Bankruptcy Act, 1883 (46 ft 47 Viet. c. 62) (In re 
Manning (1885), 30 Ch. D. 480, 0. A.). 
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served on the opposite party (q). A motion to discharge a prisoner 
in contempt takes precedence of all other motions in the Chancery 
Division (r). In a matrimonial suit the application may be made 
to a registrar if the court is not sitting (a). 

678. The court has power to order a discharge from custody in 
every case of contempt (i t ), except in case of committal for a fixed 
period for criminal contempt, when an application for discharge 
before the expiration of the period must be made to the Crown 
through the Home Secretary (a). 

Where an order for attachment or committal is made to vindicate 
the authority of the court, and the court considers that the offender 
has been sufficiently punished, it will discharge him without regard 
to the opposition of the prosecuting party (6). 

A party in contempt for disobedience to an order, who is 
extradited to this country for on alleged criminal offence, will not 
be discharged from custody on the ground that, having been 
acquittod of the criminal offence, he is detained under on attach- 
ment previously issued, the attachment in this ease being a civil 
process ( c ). 

679. A writ of attachment shows by an indorsement whether or 
not the imprisonment thereunder is subject to s. 4 of the 
Debtors Act, 1869 ( d ). At the end of a year, if that section applies 
and if the prisoner is not sooner discharged by order of the court, 
the sheriff is bound to discharge him without any order (e). 

680. The order of discharge usually directs the prisoner to pay 
the costs occasioned by the contempt, but, except in cases of 
criminal contempt, the discharge will not be made conditional upon 
the payment of coBts (f). 


(</) Re Evans, Evans v. Nolan (181K5), 08 L. T. 824. 

(r) Ashton v. Shurrock (1880) , 43 L. T. 030; Bowden v. YoxcUl, [1901] 1 Ch. 1, 
O. A., at p. 2. But the application is often made by summons. The motion was 
always made by counsel in the Queen's Bench, and the court refused a habeas 
corpus to bring up a prisoner to enable him to move in person [Ford v. Nassau 
(1842), 1 Dowl. (y. 8.) 631) ; and see Benns v. Mosley (1807), 2 C. B. (n. s.) 11G. 

(s) Matrimonial Causes Buies, 112. See also title Husband and Wife. 

m Contempt of Court Acts, 1830 and 1832 (11 Geo. 4 & 1 Will. 4, o. 36; 
2 & 3 Will. 4, o. 68) ; Debtors Act. 1878 (41 A 42 Viet. o. 54). 

(a) Sutherland v. Sutherland (1803), Times, 6th May, p. 18, col. 4. 

(b) Adlard v. Smith (1810;. 6 Price, 321. See also North v. Buber (1801), 29 
Beav. 437 j Felkin y, .Herbert (1864), 33 L. J. (on.) 294; Re Maria Annie Davies 
(1888), 21 Q. B. D. 236. In the last-mentionoa case the court ex mere motu 
ordered the discharge of the conteznnor, who had been committed for breach of 
an fnjunotion, and had remained in prison for eighteen months, the contemnor 
not to be permitted to issue any wnt or summons without leave of the judge. 
See now the Vexatious Actions Aot, 1896 (59 A 60 Viot. o. 61). 

(c) Dooley v. Whetham (1880), 15 Ch. D. 435, 0. A. ; Extradition Act, 1870 
(33 A 34 Viet. o. 52), s. 19 ; though, had it been proved that the warrant of 
oxtrodition was obtained for the purpose of effecting on arrest under the attach- 
ment, 1 the court would have granted' relief against suoh an abuse (S. 0.). See 
title Extradition and Fugitive Offenders. 

J d) 32 A 39 Viot. o. 62. See form of writ, B. S. 0., Appendix H, No. 12. 
e) Re Edwards, Brooke ▼. Edwards (1882), 21 Ch. D. 23d. 

/) Jackson y t Mawby (1875), 1 Oh. D. 80; Re Jarvis, [1888] W. N. 118; 
f see Aytes ▼. Ayres (1901), 85 Ii. T. 648. See also, as to the oosts of 
contempt, pp. 317 and 318, ante. 
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In caseB of oriminal contempt the order of discharge may be con- 
ditional on the payment of costs (< 7 ), such costs being equivalent to 
a fine for the contempt as well as an indemnity to the opposite 
party, and the Debtors Acts having no application. 

WJiere a contemnor is without means the court will, upon the 
contempt being purged, order his discharge without directing him to 
pay costs (A). 

681. It is the duty of the official solicitor to visit Brixton and 
Holloway Prisons (i) four times a year, and to examine prisoners 
confined for contempt and report to the Lord Chancellor, who 
may assign them a solicitor for taking any necessary steps on their 
behalf. It is the duty of the gaoler of every other prison to whom 
any person is committed for contempt to report the case to the 
Lord Chancellor, who may direct the official solicitor to take such 
steps on behalf of the prisoner as may be required (A). 


( g ) Be (1«76), 46 L. J. (on.) 2^ C. A. 

(A) West Ham Corporation v. Uunninyham (1900), Timet, 12th Ootobor, p. 13, 
col. 2. 

(*) See note (A), p. 313, ante. • 

lie) Court of Chancery Act, 1660 (23 & 24 Viet, a 149), ss. 2, 3, 5; and ee« 
Moutrie v. Mitch til, [1901] 1 K. B. 690, 0 A. 
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See title TRADE AND TRADE UNIONS. 

„ Master and Servant. 

„ Specific Performance. 

, , Gaming and Wagering ; Stock 
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„ Guarantee. 

„ Companies ; Co nro rations. 

„ Fraudulent and Voidable 
Conveyances ; Money and 
Money Lending. 

„ Animals ; Sale of Goods. 
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As to other contracts relating to particular subjects, sec titles passim » 


Part i. — Definitions and Classification. 

Sect. 1 . — Definitions. 

682 . A contract is an agreement mado between two or more 
persons which is intended to be enforceable at law, and .is con- 
stituted by the acceptance by one party of an offer made to him by 
the other party to do or to abstain from doing some act (a). The 
offer and acceptance may either be express or inferred by 
implication from the conduct of the parties (/>). 

An offer when accepted is called a promise, and the term 
contract denotes the legal obligation which is thereby created, on 
tho one part to perform the promise and on the other to accept 
performance of it. Where tho contract consists of mutual promises 
there is an obligation on each party to perform his own promise 
and to accept performance of the other’s promise. 

The party by whom an accepted offer is made is called the 
promisor, and the party by whom it is acceptod is called the 
promisee. 

A void contract is one which has no legal effect. A voidable 


(a) Payne v. Cave (1789), 3 Term Pop. 148 ; Indian Contract Act, 1872 (Act 
No. IX. of 1872), s. 2. If the terms of an agreement ore so vague or indefinite 
that it cannot be ascertained with reasonable certainty what is the intention of 
the parties, there is no contraot enforceable at law. See Taylor v. Jirciver (1813), 
1 M. & S. 290; Guthing v. Lynn (1831), 2 B. & Ad. 232 ; Bryant v. Flight (1839), 
6 M. & W. 114 ; Roberts v. Smith (1859), 4 II. & N. 315 ; Voles v. Holme (1828), 
8 B. & 0. 568, 573 : Cooper v. Hood (1858), 28 L. J. (cir.) 212 ; Re Vince, , 
Ex parts Baxter, [1892] 2 CL E 478, 0. A.; Richardson v. Garnett (1895), 12 
T. L. R. 127, 0. A. ; Montreal Gas Co. v. Vasey (1900), 69 L. J. (p. o.) 134 ; 
Douglas v. Baynes , [1908] A 0. 477 ; and see p. 34 6, post. There are certain 
kinds of agreements -which from thoir nature are not enforceable at law. For 
instance, the services rendered by a barrister when acting in his professional 
capacity are of a purely honorary character, and the payment of ha fees is a 
matter of honour, not of legal obligation, and cannot be mode the subject 
of a contract; nor, on the ether hand, does he inour any legal liability for 
the n on -performance or the negligent performance of any such services under- 
taken by him (Kennedy v. Broun (1863), 13 0. B. (». a.) 677 ; Swinfen ▼. 
Chelmsford (Lord) (I860), 6 H. & N. 690 ; R. v. JJoutre (1884), 9 App. Cos. 745, 
P. 0.: Re Le Brasseur and Oakley , [1896] 2 Oh. 487, 0. A.; and compare 
‘ , 38 W. B. 888). See title Barristers, V6L It, p. 392. 
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contract) is one which may be either affirmed or repudiated at the 
option of one of the parties, but not of the other. A contract which 
is perfectly valid may yet be unenforceable owing to some rule of 
law which renders it incapable of proof (c). 

Sect. 2. — Classification of Contracts , 

683. Contracts are divided, according to the mode of their 
formation, into three classes— (1) contracts of record ; (2) contracts 
under seal ; (8) simple contracts (d). 

Sob-Sect. 1.— Contracts of Record, 

684. The torm contract of record is applied to judgments and 

recognizances which are enrolled in the record of the proceedings 
of a court of record and in law imply a debt. The obligation in 
this case arises from the entry on the record, and does not depend 
upon any express agreement between the parties. Contracts of 
record, therefore, are not contracts in the sense in which that term 
is hero employed (e). , 

SuB-SPtn. 2.— Contracts under Real, 

685. A contract under seal, or, as it is sometimes called, a 
contract by specialty, is a contract which is made by deed (/). As 
a general rule a contract may he made in whatever form the 
parties think lit, hut in certain cases it can only be made in the 
form of a deed (</). A promise made under seal is called a 
covenant. 

Tlio fundamental difference between contracts under seal and 
simple contracts is that tho former derive their validity from their 
form alono and are binding even without consideration ( h ), except 
in the case of contracts in restraint of trade, which will not be 
enforced unless supported by consideration (i) ; whereas simple 
contracts, whether verbal or in writing, are invalid unless there is 
a valuable consideration for the promise ( j). 

(e) For install co, a contract made verbally in a case where the Statute of 
Frauds requires a memorandum in writing; eoo p. 361, post. 

(d) 2 131. Com. (1786 od.) 464, 465. Contracts are also classed in relation to 
their performance as exeouted and executory. An executod contract is one 
whioh has beon wholly performed by one of the parties but remains to be per- 
formed by tlio other party ; a contract is said to be oxecutory so long as something 
remains to be done under it by both parties. 

(e) As to recognizances, see title Criminal Law and Procedure ; and as 
to judgments generally, see title Judgments and Orders. 

'(/) As to deeds generally, see title Leeds and other Instruments; sad 
as to bonds,’ see title Bonds, Vol. III., p. 79. 

(o) See p. 360, post. 

(h) The court will not, however, enforoo a voluntary covenant by the 
equitable remedy of specific performance or injunction ( Ellison v. Ellison (1802), 
6 Yes. 656). Soo titles Injunction ; Specific Performance ; Trusts and 
Trustees. As to consideration, see p. 383, post, 

(») Nordenftlt v. Maxim Nordenfelt Owis and Ammunition Co., [1894] A 0, 
535; E. Underwood A Bon, Ltd. v. Barker , [1899] 1 Oh. 300, 0. A. ; Haynes v. 
Demon, [1899] 2 Gh. 13, 0. A. ; and see title Trade and Trade Unions. 

(J) Bonn v. Hughes (1778), 7 Term Bep. 850, n., H. L. If the consideration 
for a promise is illegal, the contract is void whother it is mads under seal or 
not; see p. 407, poet. 
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686. A promise under seal does not require the express assent flwr. a. 
of the promisee in order to eutitle him to the benefit of it ( k ) ; Claasiflcft- 
and a covenantee may sue on covenants expressed to be made with tion of 
him although he has not executed the deed (0, aud even though Contracts, 
the deed may contain cross-covenants on his part which form the incident* of 
consideration for the covenants with him (m). contract 

A contract under seal has the following incidents nnder " eft l- 


(1) Where a debtor enters into a covenant to secure a debt Merger, 
which is already owing by him under a simple contract, the 
remedy on the simple contract is merged in the superior remedy 

on the covenant and is extinguished in law (ft). 

(2) Recitals and statements contained in a deed operato by way Estoppel, 
of estoppel against the parties who made them, in any action or 
proceeding based on the deed itself (o), but not in any collateral 
action or proceeding (p). Whether a recital in a deed is intended 

as an admission by both parties or only by one of them is a question 
of construction (q). If intended as an admission by both, it estops 
them both ; otherwise it only estops the party whose statement it 
is intended to be (q). 

(8) No person who is not a party to a deed can sue or Jbo sued only party 
upon it, even though it is expressed to be made on his behalf or the cnn sue * 
covenants in tho deed are expressed to be made with him (r). 

k) Siggrra y. Evana (1855), 5 E. & B. 307. 

l) Morgan v. Pike (1854), 14 V. B. 473; Rose y. Pvulton (1831), 2 B. & Ad. 

822 ; Petrie y. Bury (1824), 3 B. & 0. 353. 

(m) Morgan v. Pike, supra. 

(n) Price v. Moulton (1851), 10 G. B. 561. But this rule dues not apply whero 
a contrary in ton lion appears [Commissiuner of SUnnpa v. Hope, [1891] A. 0. 476, 

P. 0.); soe p. 457, post. 

(o) Kingston's ( Duchess ) Past (1776), 20 State Tr. 355 ; 2 Smith, L. 0., 

11th od., 731; Bowman v. Taylor (1831), 2 Ad. & El. 278; Curler v. Garter 
(1857), 3 K. & J. G17. But this doctrine is not to ho extended {General Finance, 

Mortgage and Discount Co. v. [liberator Permanent Benefit Building Society (1878), 

10 Gh. D. 15, per Jkssel, M.R., at p. 24). As to estoppel generally, see title 
Estoppel. A person who is sued on a oontraot under seal is not precluded 
from setting up by way of defence that the contract was made for an unlawful 
purpose or that the consideration was unlawful ( Collins v. Blantem (1767), 2 
Wile. 341 ; 1 Smith, Ij. 0., 11th ed,, 369); see p. 407, post. 

(«) Carter v. Carter, supra ; Fraser v. Ptndlebury (1861), 31 L. J. (o. P.) 1. 

(a) Stroughill y. Buck (1850), 14 a B. 781. 

(r) Storer y. Gordon (1814), 3 M. & S. 308 ; Berkeley y. Hardy (1826), 5 B. & 0. 

355; Southampton (Lord) v. Brown (1827), 6 B. « 0. 718; Chesterfield and 
Midland Silkstone Colliery Co. y. Hawkins (1865), 3 H. & 0. 677 ; Be International 
Contract Co., Piekering's Claim (1871), 6 Oh. App. 525 ; Schnck y. Anthony (1813), 

1 M. ft B. 573; Torrington v. Lowe (1868), L. R. 4 0. P. 26; Be Pierey, Eve 
parte Piercy (1873), 9 Gh. App. 33 ; and see Beeves v. Walls (1866), L. B. 1 Q. B. 

412. But the benefit of a condition or covenant respecting any tenements or 
hereditaments in a deed relating to real property may l>o token by a person who 
is not a party to the deed (Real Property Aot, 1845 (8 & 9 Viet. o. 106), s. 6 ; 

Forster v. Elvet Colliery Co., Ltd., [1908] 1E.B. 629, 0. A., affirmed by H. Lb, 
sub nom . Dyson y. Foster (1908), 78 L. J. (on.) 246. See also titles Landlord 
and Tenant; Sale of Land). And see s. 46 of the Conveyancing and Law 
of Property Act, 1881 (44 A 45 Viet. o. 41), and title Aoenot, vol. I., at 
pp. 168, 208, as to deeds executed by attorney. As to the rights and liabilities 
m general of strangers to a contract, see p. 342 , post; as to the assignment of 
rights under a contract, see p. 495, post ; and as to the effeot of the creation of 
a trust, see title Trusts and Trustees. 
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Contract. 


Beot. 2. ( 4 ) The period during which a right of action on a contract 

Classifloa- under Beal may be enforced is twenty years ; in the case of a simple 
tion of contract the period of limitation is six years (a). 

Contracts. ( 5 ) At common law a contract under seal could not be varied or 
Limitations. discharged by a parol contract (t). In equity, however, this rule 
Variation by was not recognised (a) ; the rule of equity now prevails (6). 
parol. 

Sub-Seot. 3 . — Simple Contracts. 


Simple 

contracts. 


Implied 

contracts. 


687. This class includes all contracts which are not contracts of 
record or contracts under seal. Simple contracts may be either 
expressed by word of mouth or in writing, or partly in one way 
and partly in the other (c) ; or they may be either wholly or partly 
implied. 

A contract or part of a contract is implied by the parties where 
they show by their conduct that it is contemplated and intended 
by them though not expressed in terms. But where there is a 
contract in express terms, no agreement which is inconsistent with 
those terms can be implied from the conduct of the parties. 
Expressum facit taciturn censure (if). 

A contract is in some cases said to bo implied by law. Such an 
implied contract is really an obligation imposed by law indepen- 
dently of any actual agreement between the parties, and may be 
imposed notwithstanding an expressed intention by one of the 
partie .1 to the contrary (e). It is not a contract, in the true sense 
of the term, at all, but an obligation of the class known in the civil 
law as gaaai-coulraefcs. 


(«) Civil Procedure Act, 1S33 (3 & 4 Will. 4, c. 42), s. 3. This rule is subject 
to certain qualifications : see title Limitation of Actions. 

(<) Kaye v. Wayhorn (1809), 1 Taunt. 428 ; Selwyn, Law of Nisi Prius, 13th ed., 
p. 408 ; compare Kellett v. Stockport Corporation (1900), 70 J. P. 154. But a 
parol agreement not to enforce performance of the covenants in a deed was valid 
at common lawJWaefi v. Armstrong (1801), 10 C. B. (n. s.) 259). 

(a) Webb ▼. Hewitt (1857), 3 K. & J. 438 ; Steeds v. Steeds (1889), 22 Q. B. D. 537. 

M Judicature Act, 1873 (30 & 37 Viet c. GO), s. 25 (11) ; see p. 421, poet. 

Creditors claiming in respoct of specialty debts were formerly entitled to 
payment in priority to simple contract creditors in the administiution of the 
estate of a deceased person, but this distinction was abolished by the Administra- 
tion of Estates Act, 1869 (32 & 33 Viet. o. 40). See title Exxoutobb and 
Adkinibthatoks. 

(e) In oertain cases contracts are required by law to bo made in writing ; but 
these are none the less simple contracts, for they derive no efficaoy from their 
form and ore not valid unless there is consideration {Rann v. Hughes (1778), 
7 Term Hep. 350, n., IL L.). The effect of the requirement is simply to reader 
the contract incapable of proof unless it is in writing ; soe p. 362, poet . 

(d) Wards v. Stuart (1856), 1 0. B. (N. a) 88 : Futlwood v. Akerman (1862), 11 
C. B. (N. 8.) 737 ; Parker v. Ibbetson (1858), 4 0. B. (n. b.) 346: Biggs v. Gordon 
(I860), 8 0. B. (n. 8.) 638 ; Caine v. Horsfall (1847), 1 Exon. 619 ; Allan r. 
Bundtus (1862), 1 H. & C. 123 ; Phillipps ▼. Briard (1866), 26 L. J. (EX.) 233; 
Bower v. Jones (1831), 8 Bing. 66 ; Green v. Mules (1861), 30 L. J. (0. P.) 843 ; 
Moon v. Camberwell Borough Council (1904), 68 J. P. 167, 0.A. ; Bead v. Bonn 
11830), 10 B. & 0. 438 ; Abbott v. Bates (1875), 46 L. J. (a. n.) 117, 0. A As to 
.the interpretation of contracts generally, see p. 609, post. 

(*) Gore v. Gibson (1846), 13 M. & W. 623, per Pollock, O.B., at p. 626 ; Be 
Rhodes, Rhodes v. Rhodes (1890), 44 Oh. D. 94, a A., per Lzndlbt, L.J., at 
p» 107* As to contracts implied by law, see p. 463, post. 



Part II.— Parties to Contract. 


895 


Part II. — Parties to Contract. 


Sect. 1 . — Number of Parlies. 

688. There must be at least two parties to a contract, a promisor 
and a promisee. An arrangement made between two departments 
or branches of the same firm or company, or between a partner and 
the firm, is not a contract, because a person cannot contract with 
himself (/). 

The parties to a contract must be definite persons, ascertained 
and existing at the time when the contract is made (g). An offer 
may be made to the world at large, but it can only be accepted by 
a definite person or definite persons, though the promisee need 
not be known to the promisor at the time when the contract is 
made (It). 


Biot. 1. 
Number of 
Parties. 


Must be two 
parties at 
least. 

Definite 

persons. 


(/) Crey v. Ellison (1&36), 1 Gifl. 438 ; Henderson 7 . Astwood , [1891] A. 0. 150, 
P. 0. (mortgagee selling by auction under power of aalo cannot purchase the 
property himself) ; Moore, Nettle fold A Co. y. Singer Manufacturing Co., [190-4] 

1 K. B. 820, 0. A. (landlord selling under a distress cannot be himself the 
purchaser). The effect of a purchase by a company of its own dobentures is 
to extinguish the debt, because the company cannot be both dobtor and creditor 
(Re Oeorge Routledge & Sons, Ltd., Hummel v. George lloutledye .C* Sons, Ltd., [1904] 

2 Ch. 474 ; and see Re W. Tasker A Sons, Jloare v. W '. Tasker A Sons, Ltd., [1906J 
2 Ch. 587, 0. A.). A shipowner oannot chargo freight in respect of the carriage 
of his own goodB (Keith y. Burrows (1877), 2 App. Cas. 636 ; Swan y. Barber 
(1879), 5 Ex. D. 130, 0. A.). 

(g) Kclner y. Baxter (1866), L. B. 2 C. P. 174. Thus, n contract purporting 
to he made on behalf of a proposed company which is not at the timo in 
existence is yoid so far as tho future company is concerned, and cannot be 
ratified by the company when formed (Re Northumberland Avenue Hotel Co. 
(1882), 33 Ch. D. 16, C. A. ; Natal Land and Colonization Co. y. Pauline Colliery 
Syndicate, [1904] A. 0. 120, P. C. ; North Sydney Investment and Tramway Co. 
y. Higgins, [1899] A. 0. 263, P. C. ; Scott v. Ebury (Lord) (1867), L. B. 2 0. F. 
265 ; Melhaao v. Porto Alegre Rail. Co. (1874), L. R 9 0. P. 603; Re Patent 
Ivory Manufacturing Co., Howard v. Patent Ivory Manufacturing Co. (1887), 38 
Ch. D. 160 ; and see Bagot Pneumatic Tyre Co. y. Clipper Pneumatic Tyre Co., 
[1902] 1 Ch. 146, 0. A. ; Re Metal Constituents , Ltd., Lvrgan's (Lora) Case , 
[1902] 1 Oh. 707) ; Rs English and Colonial Produce Co., Ltd., [1906] 2 On. 433, 
0. A. ; Re National Motor Mail-Coach Co., Ltd,, Clinton's Claim , [1908] 2 Ch. 
616, 0. A., at p. 621 ; but the company may make a new contract adopting the 
terms of a contract made by the promoters either in whole or in part (Re Patent 
Ivory Manufacturing Co., Howard y. Patent Ivory Manufacturing Co., supra ; Re 
Dale and Plant, Ltd. (1889), 61 L. T. 206 ; Spiller v. Paris Skating Rink Co. 
(1878), 7 Ch. D. 368), provided the new oontraot is one whioh may lawfully bo 
made by the oompany (Preston v. Liverpool, Manchester etc. Rail. Co. (Proprietors) 
(1866), 6H.L. Cas. 606). See title Companies, Yol. Y. Contracts of marine 
insurance form an exception to the rule stated in the text. Snob a oontraot 
may be made on behalf of all persona interested in the property Insured, and be 
effectively ratified by any person who is subsequently ascertained to hare an 
interest (Hggedor n v. Oliversm (1814), 2 11 ft a. 486). And see Yzquierdo y. 
Clydebank Engineering and Shipbuilding Co., [1902] A. 0. 624, al to the right 
of a successor in office to sue on a contract made by an officer of State in nis 
official capacity. As to contracts on behalf of unincorporated associations, see 
p. 339. post; and as to bills and notes payable to bearer .or to a fictitious 
or non-existent person, see title Bills of Exohaeoe, ProJgmoet Notes, and 
Negotiable Irstbumekts, Yol. IL, pp. 472, 474. 

tk) For instance, in the case of an advertisement offering a reward for services 
to 'be rendered (WiRiams v. Carwsrdtns (1833), 4 B. ft Ad. 621) ; see p. 349, post. 
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Contract. 


Sect. 2. 
Joint and 
Several 
Promises. 


Joint and 

seyeral 

promises. 


Non-execu- 
tion by a 
party. 


Sect. 2. — Joint and Several Promisee . 

689. Any number of persons may join in making or accepting 
a promise. A promise made by several persons jointly is called 
n joint promise. Where several persons join in making a promise 
each of them is liable for the performance of the whole promise («), 
but if one of them is sued alone on the promise he has a right to 
insist upon the others being joined as defendants with him(b). 
Whether the promise is made to several persons jointly or several 
persons join in making the promiso, in either case there is only one 
debt or obligation, and performance made to or by one of the joint 
promisees or joint promisors, as the case may be, discharges the 
contract altogether (c). 

690. Where a promise is intended to be made by several persons 
jointly, if any one of such persons fails to execute the agreement 
there is no contract, and no liability is incurred by such of them as 
have executed the agreement (d). 

Similarly, where a promise is iuteiided to be made to several persons 
jointly, if any of the joint promisees fail to execute tho agreement the 
others cannot enforce it as a contract mado with them alone (e) ; 
but in the caso of a contract ti ade by deed, a covenant may be 
enforced, notwithstanding that the deed has not been exocuted by 
some of the joint covenantees, in the absence of evidence that they 
did not assent to the covenant, for in such a case their assent is 
presumod from tho fact that they join in suing on the covenant (/). 


(a) Cabell y. Vaughan (1070), 1 Wms. Sauwl. 291 ; Ilerries v. Jamieson 
(1794), 5 Turin Hop. 563 ; Richards y. Heather (1817), 1 11. & Aid. 29 ; Mount- 
Stephen v. Brooke (1818), 1 B. & Aid. 224 ; King v. Hoars (1844), 13 M. & W. 
404, atp. 505 ; Royal Albert Hall Corporation y. Winchihea (1891), 7 T. L. It. 
302, 0. A., per Lindley, Ij.J., at p. 364. 

(/») Kendall v. Hamilton (1879), 4 App. Cas. 504, at p. 544 ; PH leg y. 
Robinson (1887), 20 Q. 11. 1). 155. But if the co-promisor is out of the juris- 
diction and cannot bo soi vod with process, the action may bo allowod to proceed 
without him. As to adding defendant*, soe It. S. 0., (3rd. 16, r. 11, and title 

rUACXlOlfi AND PROCEDURE. 

See p. 410, post. 

a) Underhill v. Norwood (1804), 10 Vos. 209, atp 22C ; f.aleh y. Wedlake 

5 1840), 11 Ad. & El. 950 ; Bonsev v. Cox (1841), 4 Beuv. 379 ; Evans v. Brmridge 
1856), 8 DeQ. M. & Q. 100, 0. A. ; McCleanr. Kennard (1874), 9 Oh. App. 336 ; 
loyal AIM Hall Corpoi'ution v. Winchihea (1891), 7 T. L. It. 362, 0. A., per 
Kay, L.J., at p. 366. Thus, an agreement which is executed by seven members 
of a syndicate consisting of eight persons is ijot binding on any of thorn ( Coopers y. 
Ifnitea Contract Corporation (1897), 14 T. L. B. 29). Nor is a joint and seyeral 
guarantee whioh is signed by three only out of tho four guarantors (J National 
Provincial Bank of England v. Brackenbury (1906), 22 T. L. R. 707), Where 
one of the Bignatorios of a joint and seyeral bona in executing the instrument 
introdueee a limitation of his liability to which the other parties nave not agreed, 
there is no contract binding any of tho signatories ( Ellesmere Brewery Co. v. 
Cooper , [1896] 1 Q. B. 75 ; see p. 424, post). This rule has no application in the 
oase of a contract made with a firm, for erery partner is an agent of the 
other partners for tho purpose of the firm’s business, and has authority to enter 
into contracts on their behalf ; see title Partnership. 

(e) Wetherell y. Langston (1647), 1 Exch. 634 ; Hornsby y. Bird (1869), 88 
L. J. (an.) 244. 

(/) Petris y. Bury (1824), 3 B. ft C. 353 ; Ross r. Poulton (1831), 2 B. ft Ad. 
86V ; Wetherell y. Langston, supra. 
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691. Where a promise is made to several persons jointly, they are 
entitled collectively to performance of it. Proceedings to enforce 
the performance of such a promise can only be taken m the names 
of all the joint promisees ; one of them cannot sue alone, because 
the promise was made to all of them jointly, and not to any of them 
separately (g). 

Where a joint lease is made by two or more tenants in common, 
they must all join as plaintiffs in an action brought to enforce 
covenants made for the protection of their common interest, such 
os covenants to repair (k). If an entire rent is reserved by the 
lease it may be recovered in an action brought jointly by all the 
tenants in common ; but if there is a separate reservation of rent 
to each of them a separate action must be brought by each to 
recover the rent that is due to him (i). 

692. On the death of one of the persons by whom a joint 
promiso lias been made the liability devolves upon the survivors, 
the representatives of the deceased being under no liability (k) ; and 
on the death of one of several joint promisees the right of action on 
the promise vests in the survivors of them ( l ). In the case of a joint 
and several continuing guarantee, on the death of one of the* sureties 
the survivor remains liable in respect of subsequent advances until 
notice is given by him to determine his liability (/»). 

693. A promise is called a joint and several promise where several 
persons join in making a promise to the same person or persons, 
and at the same time each of them makes the same promise 


(g) Cabell v. Vaughan (1670), 1 Wms. Saund. 291 ; Scott v. Godwin, (1707 
1 Bob. A P. 67 ; Guidon v. Robson (1809), 2 Camp. 802 ; Jell v. Douglas (1821 „ 
4 B. & Aid. 374 ; Uutsall v. Griffith (1834), 2 Or. & M. 679; Heath v. Chilton 

5 1844), 12 M. & W. 632 ; Petrie y. Bury (1824), 3 B. A 0. 353 ; Chanter v. Leese 
1839), 6 M. A W. 698. Ex. Ch. Tho non -joinder of a necessary party will not 
iefoat an action, and t.hu names of any parties who ought to hare been joined as 
plaintiffs may be added by order of the court or a judge at any stage of tho 
proceedings (B. S. 0., Ord. 16, r. 11). See title Practice and Procedure. 

(A) Littleton's Tenures, 314, 315, 316 ; Co. Litt. 198 a ; Foley y. Addenbrooke 
(-1843), 4 Q. B. 197 ; Thompson v. JIukewiU (1865), 19 0. B. (N. 8.) 7X3. 

(») Powis y. Smith (1822), 5 13. A Aid. 860. 

(k) Richards v. Heather (1817), 1 B. A Aid. 20 ; White y. Tyndall (1888). 13 
App. Cos. 263; Clarice v. Bickers (1845), 14 Sim. 639 ; Calder v. Rutherford (1822), 
8 Brod. A Bing. 302; Ashbce v. Pidduck (1836), 1 M. A W. 564 ; Re Maria 
Anna and Steiiibank Coal and Coke Co., UilTs Case (1875), L. 71. 20 Eq. 585, 695. 
But in the administration of the estate of a deceased promisor a promise which 
in form is joint only and would be so construed at law may be construed as joint 
and several, and this equitable rule applies especially in the case of promises by 
partners. See Hereford v. Browning (1875), L. B. 20 Eq. 564 ; Levy y. Sale 
(1877), 37 L. T. 709; Richardson y. Horton (1843), 0 Boav. 185 ; Devaynes r. 
Noble (1816), 1 Mer. 530; Sumner y. Powell (1816), 2 Mer. 30 ; and title 
Partnership. 

(0 Anderson y. MarUndale (1801), 1 East, 497 ; Jell y. Douglas, < 

▼. Orompe (1697), 1 Ld. Baym. 340; Attwood v. Rattenbury (1822 
(0. 7.), 579; Rose v. Poulton (1831), 2 B. A Ad. 822. A promise under seal to 
pay money to two or more persons jointly or to do any oot for them implies an 
obligation to perform the act for the suryivor or survivors of them (Conveyancing 
and Law of Property Act, 1881 (44 A 45 Viot. o. 41), s. 60) ; see title Beal 
Property and Chattels Beal. 

(«) Beckett y. Addyman (1882), 9 Q. B. D. 788. 0. A. See title Guarantee. 


, supra ; Martin 
1822), 6 Moore 


0E0T.1 

Joint and 
several 
Promises. 

Joint 

promisees. 


Death of 
joint party. 


Joint and 

several 

promise. 



888 


Contiuot, 


skot.i. separately to the same promisee. Id such a case there are,, in 

Joint and addition to the joint promise which is made by all of the- 

several promisors together, several promises made by each of them 

Promises, separately, and each of the promisors incurs both a joint and a 
several liability (n). All or any of the promisors may be sued; at 
the option of the promisee, in respect of a joint and several liability, 
and separate actions may be brought against each (»). In tne 
event of the death of any of them, the personal representatives of 
the deceased are liable jointly and severally with the survivors (o). 

Construction. 694. The question whether a particular promise is several or joint 
or both joint and several is one of construction, and depends upon 
the intention of the parties as expressed in the contract. Where 
several persons join in making a covenant, the rule is that the 
covenant is to be construed according to the ordinary meaning 
of the terms used by the parties, which is not to be departed from 
on considerations of hardsnip or inconvenience (p). No particular 
words are necessary to constitute a covenant of either kind — that 
is to say, either joint or several. If « two porsons covenant generally 
for themselves without any words of severance, or promise that 
they or one of them will do a thing, a joint liability is created ; apd 
if the covenantor's liability is to bo confined to his own acts 
words of Beveralty must be added ( q ). If, however, the terms 
of the covenant are ambiguous it is to be construed according to 

(n) King y. Hoare (1844), 13 M. A W. 494, at p. 505 ; Beccham y. Smith 
(1858), E. B. A E. 442; Owen v. Wilkinson (1858), 5 C. B. [N. 8.) 520; He 
Jeffery, Ex parte Honey (1871), 7 Ch. App. 178. As to joint and several 
guarantees, see title Guarantee ; and as to the rights of the creditor on the 
bankruptcy of joint and several debtors, see title Bankruptcy and Insolvency, 
Yol. II, , at pp. 218 et stq. 

(o) Burns v. Bryan or Martin (1887), 12 App. Caw. 184; Tippins v. Coate a 
(1853), 18 Beav. 401 ; Church v. King (1836), 2 My. & Or. 220. And see 

L 481, post. As to acknowledgment of debt by oxecutor of deceased joint 
»tor, see Bead v. Price, [1909] 1 K. B. 577. 

(p) Burnt y. Bryan or Martin, supra; White v. Tyndall (1888), 13 App. Cas. 
263, per Lord Fitzgerald, at p. 275. 

(o) White v. Tyndall, supra, per Lord Halsbury, L.C., at p. 269, quoting 
with approval Platt on Covenants, p. 117 ; Armstrong v. Cahill (1880), 0 L. E. Ir. 
440. Instances of covenants which have been construed as joint will be found 
in that case ; see also Collins v. Prosser (1823), 1 B. A 0. 682, and CtatM| t. 
Laporte (1835), 3 Ad. A El. 517. In Mathew son's Case (1597), 5 Co, IBpJ'Xsb, 
ana Lee v. Nixon (1634), 1 Ad. & El. 201, the use of such a word as 44 severally” 
was held to show that the liability was not joint, but several ; compare 'Tym V- 
Shipowners' Syndicate ( Reassured ), [1696] 1 Q. B. 135. For examples of* joint 
ana several obligation, see Northumberland (Duke) v. Erringten (1794V, 5 
Term Hep. 522 ylte Smith, Fleming dt Co., Ex parts Harding (10% 12' Ch.1), 
667, O.A.; Sayer v. Chapter (1699), 1 Lut. 695; Church v. 

My. A Or. 220 ; Tippine y. Coatee (1853), 18 Beav. 401. The liability of fib 
partners of a firm on contracts entered into by the firm is joint, not joint 
and several ; but the estate of a deceased partner is also severally liable on 
such contracts so far as they remain unsatisfied (Partnership Act, 1890 (53 A 54 
Viet. o. 89), s. 9) ; see title Partnership. The makers of a promissory note 
may.be liable on it either jointly Or jointly and severally, according to the 
„tenor of the note; but the acceptors of a bill of exchange can only be liable 
• Jointly (Bills otExbhliage Act, 1882 (46 A 46 Viot o. 61), ss. 6, 85 ; see title 
Billb of Exchange, promissory Notes, and Negotiable Instruments, 
Vol^JL, at p. 471. See also, as to joint and joint and several bonds, title 
Bontfc Vol. 111., at p. 79. 
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the interests of the parties— that is to say, if their interests are i 

joint the covenant is to be construed as joint, and if their interests Joint soft) 
are several it is to be construed as imposing a several liability on several 
each of the covenantors (r). Promises. 


In the case of a promise which is made to several persons, the 
covenant will be moulded according to the interests of the cove- 
nantees ; if tlieir interests are joint the covenant will be construed 
as joint ; and if their interests are several it will be construed as 
several (s). This rule of construction holdB even where there is no 
ambiguity ( t ), and will be applied without rogard to the language 
of the covenant, unless the terms of the covenant unequivocally 
show a contrary intention (u). A promise cannot be made to Beveral 
persons both jointly and severally (ic). 

Sect. 3. — Contracts with Unincorporated Associations . 

695. There are many kinds of voluntary associations which, being clubs, 
unincorporated and not being partnerships, have no legal entity, 
and therefore cannot as such -enter into any contract. The most 
common instance is that of a members’ club, which is an association 
of a peculiar nature (a). A club is not a partnership or an associa- 
tion for gain, and its members have no power as such- to bind 
one another by contracts entered into on behalf of the club. The 
distinguishing feature of a club is that its members as such incur 
no liability to anyone beyond the amount of the subscription 
which is fixed by the rules (b). The affairs of such an association 
are managed by a committee, who have power to enter into 
contracts so as to bind the funds of the club, but not to pledge the 
credit of the members (c). Membership of the committee, however, 
does not in itself involve liability on such contracts. The question 


(r) Ecdeston v. Clipsham (1608), 1 Wms. Saund. 153 ; Sort bis v. Park (1643), 
12 M. 4 W. 146. 

(a) Sliny shy's (Awe (1587), 5 Co. Rep. 18 b, Ex. Ch.; Ecdeston v. Clipsham, supra; 
Anderson v. Martindale (1801), 1 East, 497 ; S(ruthcote y. Hoars (Bart.) (1810), 3 
Taunt 87; Uwaton v. Oy/e (1811), 13 East, 638; James v. Emery (1818), 8 
Taunt. 245, Ex. Ch. ; Withers v. Bireham (1824), 3 B. 4 0. 264 ; Servants y. 
James (1829), 10 B. 4 C. 410 ; Hatsall v. Griffith (1834b 2 Or. 4 M. 679; Foley 
f, AdOcnbruvke (1843), 4 Q. B. 197 ; Mills v. Ladbroke (1844), 7 Man. 4 0. 218 ; 
Hopkitison v. Lee (1846), 6 Q. B. 964 ; Bradbume y. Botfield (1846), 14 M. 4 W. 

Wakefield v. Brown (1846), 9 Q. B. 209 ; Magnay ▼. Edwards (1853), 13 
0. B. 479; Steeds ▼. Steeds (1889), 22 Q. B. D. 537 ; Haddon v. Ayres (1858), 
1 E. 4 E. 118 ; Palmer v. Mallet (1888), 36 Oh. 1). 411, 0. A. 

(<) Hopkinson v. Let , supra . 

ui) Bradburne v. Botfield, supra. This rule of construction has no appli- 
cation to the case of covenantors ; see White v. Tyndall (1888), 13 App, Ohs. 
363. 

(to) BlingsWs Cass, supra; Ecdeston v. Clipaham, supra; Withers v. Bircham , 
supra; Bradburne v. Botfield, supra. As to the performance of contract 
'* v, see p. 410. post. As to the transmission of liability in the case of 
El of one of the promisors, see p. 337, ante; and ss tons# right of a 
joint promisor who has paid the whole amount due or more than his share of it 
to xeoover contributions from the other joint debtors, see p. 471, post f and titles 
OvABAimn ; Pabtnersjiip. 

(o) See title Clubs, VoL IV., p. 420. 

(b) Wise v. Perpetual Trustee Co., [1903] A a 189, B, 0. 

(c) filming y. Hector (1636). 2 M. 4 W. 172. 
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of the liability in such cases is a question o! principal and agent, 
and is governed by the rules which apply to contracts made through 
an agent (d). Thus, where work has been done or goods have been 
supplied to a club, the only persons who can be made liable on the 
contract are the persons who actually gave the order for the work 
or the goods in question, or who either expressly or impliedly 
authorised the giving of the order on their behalf, or who ratified 
the order after it had been given ( 0 ). A cricket or football club 
is in the same position as a social or political club with regard to 
contracts made on its behalf (/). 

696. The same principles apply to contracts made on behalf of 
unincorporated charitable institutions, such as hospitals (g ) p or 
societies like the Thimble League, which was formed by ladies with 
the object of providing clothing for the poor (h). 

A volunteer corps was another instance of a body which had no 
legal entity, and could not be bound as such even if every member 
of the corps joined in making the contract. The only way in which 
a binding contract could be made on behalf of such a body was by 
somebody pledging his personal liability on its behalf. If title 
person who contracted on behalf of the corps entered into the con- 
tract as an agent only, the contract could not be enforced by the 
other party, for the agent incurred no personal liability, and there 
could be no ratification of such a contract by the members of the 
corps, because the contract did not purport to be made on their 
behalf as individuals (i). 

697. A building society is not in the nature of a partnership, and 
the doctrine of principal and agent is applicable in the case of debts 
properly incurred by the directors for the ordinary purposes of the 
society. The liability in this case depends not on the terms of 
the contract of the members inter se t but on the fact that all the 
members are principals and the directors are their agents in 
relation to the necessary business of the society (7c). 

698. Voluntary associations of persons are frequently formed for 
the purpose of carrying out functions of a social character, such as 
a race meeting or regatta, a public dinner or a subscription d$nce, 

(d) Todd v. Emly (1841), 8M.&W. 505 ; Steele v. Gourley (1887), 8 T. L. R. 
772, 0. A. See title Agency, Vol. 1., p. 145. 

(e) For a full treatment of inis subject, sne title Oltjbs, Vol. IV., p. 420. 

(/) Barnett end Scott v. Wood (1888), 4 T. L. B. 278, C. A. ; compare Brown 

v. Lewis (1896), 12 T. L. E. 455. 

(?) Glenester v. Zunter (1831), 5 0. ft P. 62; Burls v. Smith (1881), 7 Bing. 
70 5;' Beal and Personal Advance Co. v. Phalempin (1893), 9 T. L. E. 569, 0. A. 

(A) Royal Albert Hall Corporation v. Winchtlsea (1691), 7 T. L. E. 862, 0. A. 

(0 Jones v. Hope (1880), 3 T. L. E. 247, n., 0. A. Other instances of oontraots 
made on behalf of a volunteer corps are to be found in Cross v. Williams (1862), 
7 H. ft N. 675; Hehbert A Co. v. Silver (1892), 8 T. L. E. 234; Samuel Brothers 
v. Whetherly, [1907] 1 K. B. 709, affirmed [1908] 1 K. B. 184, 0. A, The statue 
of the former volunteer corps has been altered by reoent legislation, and 
volunteer batallions are now merged in the Territorial Army (see title Boyal 
Foboes), hut it is submitted that as social bodies the rules as to their oontraots 
stated above are still effeotive. 

(*) Be West London and General Permanent Benefit Building Society, [1894] 2 
Oh. 352. See title Building Bocrnmn, Vol. 331. , p, 321. 
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or the local celebration of events of national importance, such as 
the jubilee of the late Queen Victoria or the coronation of His 
Majesty King Edward VII. Such associations differ from clubs in 
that they are formed for a temporary purpose only and cease to 
exist as soon as that purpose has been carried out, and their 
proceedings are not usually govorned by any special rules or 
regulations. 

Associations of this kind have no legal entity, and cannot either 
sue or be sued on contracts made in their name or on their behalf. 

The liability for goods supplied or work done for them rests, as in 
the case of clubs, with the persons by whom or with whose authority 
the order for the goods or the work was given ( l ). A distinction is 
to be drawn as regards the inference of authority in such cases 
between the members of a provisional committee who merely lend 
the sanction of their names to the project and the members of the 
acting committee who are appointed for the purpose of carrying the 
Bcheme into effect (m). 

699. A resolution passed at a meeting of the managers of a school, School 
who are not an incorporated body, in favour of the appointment of managera - 
a particular candidate to the post of headmaster does not constitute 

a contract unless it is communicated by them to the selected candi- 
date. Until that is done the managers reserve to themselves the 
power to reconsider their decision («). 

700. In any of the cases above referred to, if the creditor looks for Credit given 
payment not to any of the members of the association, but to a J° P" tlonlar 
particular fund, he can only have recourse to that fund and cannot run 
make the members liable on the contract (o). 

Sect. 4 . — Capacity of Parties. 

701. PrimA jacie, any person is capable of entering into a Capacity to 
contract, but certain classes of persons are in law incompetent to co ntracfc ' 
contract, or are only capable of contracting to a limited extent or 

(/) Pilot v. Craze {1888), 62 J. P. 311 (stewards of jubilee fite) ; Hill {Lord 
Arthur ) v. Latham [Earlj (1894), 10 T. L. It. 301 (executive council of Irish 
Exhibition in London). See also Garrick's Case (1851), 1 Sim. (w. a) 505 (persons 
engaged in an attempt to form a limited company) ; Cockerell v. Aucompte (1867), 

2 0. B. (n. b.) 440 (members of a coal club). 

(m) Beyuell v. Lewis. Wyld v. Hopkins (1846), 1ft M. & W. 617 ; Burnside v. 

Dayrdl (i849). 3 Exch. 224 ; Maddick v. Marshall (1864), 17 C. B. (N. S.) 829, 

Ex. Ch.; Bright y. Button (1852), 3 H. L. Cas. 341 ; Norris v. Cottle (I860), 2 
H. L. Cas. 047 ; Hutton v. Thompson (1851), 3 H. L. Cas. 161 ; Bailey y. 

Macaulay (1819), 13 Q. B. 815; Lake y. Argyll {Duke) (1844), 6 Q. B. 477; Pilot 
v. Craze, supra. As to the liability of promoters of companies on contracts 
m ade in the course of promotion, see title Companies, VoL V. 

(n) Powell y. Lee (1908), 99 L. T. 284. 

(©} Thus, the minister of a Baptist church who was appointed by the 
deaoons of the church at a weekly salary could not make the dgaoons liable 
for payment of his salary where he looked for payment to a fund Subscribed 
by the members of the congregation and there was nothing to indicate that 
the deacons undertook to be personally liable for the payment {hlorley y. 

Makin (1906), MW. B. 396). Compare Coutts A Co „ y. Irish Exhibition 
in London (1891), 7 T. L. E. 313, 0. A. ; Scott y. Ebury ( Lord) (1867), L. B. 

2 0. P. 266. 


SBOT.S. 
Contracts 
with Unin- 
corporated 
Associa- 
tions. 




842 


Contract. 


Sect. 4. 
Capacity of 
Parties. 


Allen 

enemies. 


Conrlct*. 


Drunkards, 


Strangers to 
contract. 


in a particular manner. A contract which has been entered into 
by such persons is in some cases void, so that no rights can be 
acquired under it by either party ; in other cases the contract iB 
voidable at the option of the party suffering from the disability or 
his representative, so that he has the right to enforce the contract 
if he chooses to do so. The most important instances of total or 
partial incapacity to contract are dealt with under separate titles, 
but there are certain cases which may conveniently be mentioned 
here (a). 

702. No contract can be made with an alien enemy, that is to 
say, with a subject of a State with which this country is at war, 
during the continuance of the war, except in pursuance of a licence 
from the Grown, for all unlicensed trading, with an alien enemy is 
illegal (ft). 

703. A person who has been convicted of treason or felony and 
sentenced to death or penal servitude is incapable of making any 
contract until he has served his term of imprisonment or received 
a pardon ; but this disability is suspended while he is lawfully at 
large under a licence ( c ). 

704. A contract made by a person who was so drunk that he 
did not know what he was doing at the time when he entered into 
the contract is voidable at his option, but is not void ( d ). Such a 
contract is on the same footing as a contract made by a person of 
unsound mind (c). The person seeking to avoid the contract must 
prove that his condition was known to the other party at the time 
when the contract was made(/). 

A person who by reason of drunkennoss is incompetent to con- 
tract is liable for the reasonable price of necessaries sold and 
delivered to him (g). 

Sect. 5. — Rights and Liabilities of Strangers to the Contract . 

705. As a general rule a contract affects only the parties to it, 
and cannot be enforced by or against a person who is not a party, 


(a) For the full treatment of tins eubjeot, see titles Bankruptcy, Vol. II., 
p. 268 ; Husband and Wifk ; Infants and Children ; Lunatics and 
Persons of Unbound Mind. Particular rules are also applicable in the case 
of corporations, companies, and partnerships, and are dealt with under those 
respective titles. 

(b) See titles Aliens, Vol. I., p. 310 ; Conflict of Laws, Vol. VI., p. 232. 

(c) Forfeiture Act, 1670 (33 & 34 Viet o. 23), ss. 8, 30 ; see title Oruun i 
Law and Procedure. 

(d) Qcrt ▼. Gh'bson (1846), 13 M. & W. 623; Matthews r. Baxter (1873k L. B. 
8 Exch. 132; Say v. Berwick (1812), 1 Ves. & B. 190; Shaw v. Thachray l 1803), 
I&n, &G. 037. 

(«) Mol ton v. Commas (1849), 4 Exch. 17, Ex. Gh. ; see title Lunatics and 
Persons of Unsound Hind. 


Alt 



means goods suitable to nia condition in life and to his actual requirements at 
the time of the sale and delivery. Seetitle Infants Ajm Cbxldrbn. 
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even if the contract is made for his benefit and purports to give him 
the right to sue or to make him liable upon it (h). The fact that 
a person who is a stranger to the consideration of a contract stands 
in such near relationship to the party from whom the consideration 
proceeds that he may be considered a party to the consideration 
does not entitle him to sue upon the contract (i). 

706. Conditions cannot be imposed on a contract for the Bale of 
goods so as to bind persons who may purchase the goods from the 
original buyer and be enforceable against them by the original 
seller, even if the conditions are brought to the notice of the 
ultimate buyers at the time of the sale to them (j). 

707. In many cases the breach of a duty arising out of a con- 
tract may be treated either as a broach of contract or as a tort at 
the option of the party injured. This does not enable a person 
who is not a party to the contract to sue for the breach of a duty 
arising out of the contract where the claim is in substance one for 
breach of contract (fc); but if he has a cause of action independently 
of the contract, he is not precluded from suing in tort ( 1 ). 

708. The articles of association of a limited company are an 
agreement inter socios , and cannot be enforcod against the company 
by an outsider, even if they contain n provision intended for his 
benefit, because they do not constitute a contract between him and 
the company ( m ). 

709. An unincorporated association or society cannot authorise 
an officer to sue or be sued on their behalf upon contracts made 
by them, even if their rules purport to give them power to do 


(h) Schmaling v. Thomlinson (1816), 6 Taunt. 147; Price v. Easton (1833), 4 
B. & Ad. 433; Tweddle v. Atkinson (1861), 1 B. & S. 393 ; Play ford v. United 
Kingdom Telegraph Co. (1869), L. R. 4 Q. B. 706 ; Dickson v. Renter's Telegraph 
Co. (18771, 2 C. P. D. 62; Cleaver v. Mutual Reserve Fund Life Association, 
[1892] 1 Q. B. 147, 0. A. ; Fleming ▼. Bank of New Zealand , [1900] A. 0. 677, 

p n : i/ jl /t_ — n ± rinAii a n aja . /■» u _ 


1901] A. C. 240 ; Cavalier v. 
A. 0. 176 ; compare Ytquierdo 

1902] A. 0. 624. Where by a 


Keighley, Maxsted A Co. v. Durant, 

Pope. [1900] A. 0. 428; Cameron v. Young, [1908 

▼. Clydebank Engineering and Shipbuilding Co., „ 

contract which is scheduled to and confirmed by a local and personal Aot of 
Parliament obligations are imposed on two railway companies for the benefit of 
the public, such obligations are to be regarded aa statutory and not merely 
contractual, so that third parties for whoso benefit the obligations were 
imposed are entitled to enforce them ( Davis A Sons v. Tt iff Vale Rail. Co., 
[1896] A. 0. 642). Aa to the assignment of rights under a contract, see p. 496, 
post. 

ft) Tweddle v. Atkinson (1861), 1 B. & S. 393 ; Cavalier v. Pope , [1906] A. 0. 
428 (injury to wife of tenant through breach by landlord of agreement to 
execute repairs). 

(j) McGrvther v. Pitcher, [1904] 2 Oh. 306, 0. A., following Toddy A Co. v. 
Sterious A Ob., [1904] 1 Ch. 364. 

\ t. Midlun 


1Q.B. 
I. A. See 


(k) Alton v. Midland Rail. CoA 1866), 19 a B. (». s.) 213. 

Uj Taylor ▼. Manchester, Sheffield and Lincolnshire Rail . Co. L 
lNi 0. A. ; Mem v. Great Eastern Rail. Co., [1896] 2 Q. B. 31 
titles Negluhencb ; Tom. . - 

(m) Mdhado v. Porto Alegre Rail. Go. (1874), 9 C.P. 603; J^eye. Positive 

Gorernment Security Lifb Assurance Go. (1876), l D. 88, 0. A. ; Re Rotherham 
Ahm and Chemical Co. (1888), 26 Oh. D. 103, 0. A. } Browne ▼. La Trinidad 
(1887), 87 Oh. D. 1, 0. A* 
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bo (n). In some cases, however, this power has been expressly 
conferred by Act of Parliament ( o ). 

710. The rule above stated is subject to an exception in the 
case of a contract made by an agent on behalf of an undisclosed 
principal, who is, as a general rule, entitled to sue and liable to be 
sued on it(p). Where a contract is entered into by an agent on 
behalf of a disclosed principal, generally speaking the principal 
alone can sue or be sued on tho contract ; but in certain cases the 
agent is entitled to sue and liable to be sued ( q ). 

711. Another exception to the rule is recognised in cases where 
the contract is intended to secure a benefit to a person who is not 
a party to it (for instance, in tho case of a marriage settlement), so 
that he has a beneficial right as cestui que trust under the contract. 
In such a case the person for whose benefit the contract was made 
is allowed in equity to enforce it (r). An agreement to pay money 
to a third person out of certain property may amount to a declaration 
of trust &b distinguished from a mere covenant to pay money, and 
may in that case be enforced by him although he is not a party to 
the contract (*). 

712. Where a person has received money from another for the 
purpose of its being paid over by him to n third person, and has 
admitted to such third person that he holds the money on these terms, 
tho money can be recovered from him by the third person as money 
had and received to his use. In such a case the person who has 
received the money has constituted himself the agent of the third 
person, and no further consideration is necessary between them (i). 


(n) Cray v. Pearson (1870), L. E. fi 0. P. 668; Evans v. Hooper (1876), 1 
Q. B. D. 45, 0. A Soe p. 339, ante, 

(o) E.g., in the caso of joint stock banking companies, Country Bankers Aot, 
1820 (7 Goo. 4, c. 40), s». 4, 0; Companies Aot, 1862 (25 & 20 Viet. o. 89), 
Sched. III., Part II. ; Banking Co-partnorships Act, 1864 (27 & 28 Viot. 

o. 32); trade unionB, Trade Union Act, 1871 (34 & 35 Viet. o. 31), s. 9 ; friendly 
societies, Friendly Socioties Aot, 1896 (69 A 60 Viet. o. 25), s. 94. And see 
titles Bankers and Banking, Vol. I., p. 573 ; Companies, Vol V. ; Friendly 
Societies j Trade and Trade Unions. 

(p) Soe title Agency, Vol. L, p. 145. If, however, the contract is mode by 
deed, the principal can acquire no right unless he is a party to the deed ; see 

p. 333, ante. 

(</) For instance, whore lie contracts in his own name or where he has a 
special interest in the subjeot-matter of the oontract, as in the case of an 
auctioneer or a factor: see title Agency, Vol. I., p. 146. 

(r) Gale v. Gale (1877), 6 Gh. D. 144 ; Re Rotherham Co. (1882), 25 Oh. D. 
103 j Candy v. Candy (1885), 30 Oh. D. 57, 0. A. ; Drimmie v. Davies , [1899] 
1 1. 1 B. 176, 188, 0. A.;* Gregory y. Williams (1817) 3 Mer. 682 ; and see title 
Trusts and Trustees. As to building schemes, reference may he made to 
Ellieton v. Reacherjim] 2 Ch. 374. 

(«) Re Empress Engineering Co. (1880), 16 Oh. D. 125, 0. A. ; Re FlaveR, 
Murray v. FlaveR, (1883), 26 Ch. D. 69, 0. A See titles Settlements ; Trusts 
and Trustees. 

(0 Williams v. Everett (1811), 14 East, 582 ; Yates v. BeU (1820), 3 B. A Aid. 
643 ; Baron v. Husband (1833), 4 B. A Ad. 611 ; Lilly v. Fays (1836), 6 Ad. & EL 
648 ; Orr v. Union Ban k of Scotland (1854), 1 Macq. 613 ; Mcore r. BuehcU 
(1857), 27 L. J. (ex.) 3; Griffin v. Weatherly (1868), L. B. 3 a B. 753; 
Hodgson v. Anderson (1825), 3 B. A 0. 842 ; Croufoot v. Gurney (1832), 9 Bing. 
872’; Robertson ▼. Fawitleroy (1 823), 8 Moore (a. T.% 19;, Walker T. Rostron (1842), 



Part II.— Parties to Contract. 


840 


713. In the case of a contract for the carriage of goods the 
contract is, in the absence of express agreement, considered to be 
made between the carrier and the person at whose risk the goods 
are carried, who is in most cases the consignee («). This case, 
therefore, is no exception to the general rule. 

714. A stranger to a contract, though not liable to be sued on 
the contract itself, may incur a liability in tort if he wrongfully, 
either alone or in combination with other persons, induces one of 
tbe parties to break the contract and thereby causes damage to the 
other party (u). It is now clear, in the case of a combination of 
two or more persons to procure a breach of contract, that the 
absence of malice and the desire to benefit the party who is 
induced to break the contract constitute no defence ( ic ) ; and pro- 
bably the same rule would be held to apply where the breach is 
knowingly procured by a person not acting in concert with anyone 
else (a:). The principle is not confined to contracts involving the 
relationship of master and servant (y). 


Part III. — Formation of Contract; 

Sect. 1 . — Offer and Acceptance . 

715. In order to constitute a contract there must be an offer 
made by one person to another, and an acceptance of that offer by 
the person to whom it was made (a). 

Sub-Sect. 1.— Offer. 

716. An offer, or, as it is sometimes called, a proposal, means the 
signification by one person to another of his willingness to enter 

9 M. & W. 411 ; Noble y. National Discount Co. (1860), 6 II. & N. 225 ; Hamilton 
v. Spottiswoode (1849), 4 Exch. 200; Hill v. Boyds (1869), L. E. 8 Eq. 290; 
Field v. Megaw (1869), L. E. 4 0. P. 660. See p. 473, post. 

(u) Dawes v. Peek (1799), 8 Term Rep. 330; Dutton v. Solomonson (1803), 3 
Bos. & P. 582 ; Fragano y. Long (1825), 4 U, 4 0. 219 ; Dunlop v. Lambert 
(1839), 6 Cl. & Fin. 600, H. L. But the consignee cannot sue on the contract 
upless the property in the goods has passed to him (Coombs v. Bristol and 
Exeter Sail. Co. (1858), 3 H. & N. 610). And see title Cabhiers, Yol. IV., p. 1. 

(») Lumlsy y. Gye (1853), 2 E. & B. 216; Bowen v. Hall (1881), fl Q. B. D. 
333, 0. A ; Temperton y. Bussell , [1893] 1 Q. B. 715, 0. A ; Quinn v. Leathern , 
[1901] A. 0. 495 ; Oiblan y. National Amalgamated Labourers' Union of Cheat 
Britain and Ireland , [1903] 2 K. B. 600, C. A. ; South Wales Miners' Federation 
V. Glamorgan Coal Go., [1905] A. 0. 239 ; reference may be made to Conway y. 
Wade , [1908] 2 K. B. 844, 0. A . ; Smithies y. National Association of Operative 
Plasterers, [1909] 1 K. B. 310, 0. A.; Jose y. Metallic Hoofing Co. of Canada 

n rs L. J. (p. c.) 36. For a more detailed treatment of this subjoot, see 
rts; and as to its application to trade unions, see title Trade and 
Trade Unions. 

(to) South Wales Miners * Federation y. Glamorgan Coal Co., supra. 

(x) See GiUan v. National Amalgamated Labourers' Union of Great Britain and 
Inland, supra. 

(v) Quinn y. Leathern, supra; National Phonograph Go. v. Edison- BsU Con- 
solidated Phonograph Co., [1908] 1 Oh. 335, 0. A. ; Lumley y. Gye, supra ; Bowen 
V. IIall, supra ; Temperton y. Bussell, supra. 

(a) Broaden y. Mdropolitan Bail. Co. (1877), 3 App. Gas. 666, per Lord Black- 
burn, atjp. 691 ; Money 's. Tinkler (1636), 1 Of. M. A R. 692 ; Be National 
Savings Bank Association (AfeW’i Owe) (1867), L. E. 4 Eq. 9. 
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into a contract with him on certain terms. It may be express Of 
may be implied from the conduct of the party. 

A mere statement of a person’s intention or a declaration of his 
willingness to enter into negotiations is not an offer, and cannot be 
accepted so aB to form a binding contract (b). Thus, an advertise- 
ment of a sale by auction is not an offer binding the auctioneer to 
submit the lots for sale (c), nor is an an nouncement that a competi- 
tion will be held an offer of the prize to the competitor who obtains 
the highest marks (d). Nor doos an intimation to an individual of 
the lowest price at which goods will be sold necessarily amount to 
an offer to sell him the goods at that price (e). 

An advertisement inviting tenders for the Bupply of goods 
extending over a period of time is not an offer, but an invitation for 
offers. A tender for the supply of such goods as may be required, 
no quantity being specified, is not an offer which may be accepted 
generally so as to form a binding contract, but is & continuing 
offer, which is accopted from time to time whenever an order is 
given for any of the goods specified iij the tender (/). An acceptance 


(&) E.y., a statement by B. to the father of A. that he would give £100 to the 
mau who married his daughter with his consent was held not to be an offer 
on which a contract could be founded, since it did not appear to have been 
intended to form tho basis of a contract ( Week v. Tibold (1605), 1 Roll Abr. tit 
Action sur Case (M) ; compare Jlfoorhouse v. Calvin (1851), 15 Beav. 341). A 
lotter written by a father to tho man who was about to marry his daughter, 
in which he stated that she would havo a share of what ho left after the death 
of her mother, was hold to amount merely to a statement of his intention to 
give her something at his death (Re Fickua , Farina v. Fichu, [1000] 1 Ch. 3311. 
See also Licences Insurance Corporation arid Guarantee Fund v. Lawson (1896), 
12 T. L. R. 501. In all such cases it is a question of intention whether the 
statement or declaration is to be considered a definite offer which can be con- 
verted into a promise by acceptance. A promise to “ favourably consider " an 
application for tho renewal of a contract at its expiration does not amount to 
a binding agreement ( Montreal Gas Co. v. Vasey, [1900] A. C. 595, P. 0.). An 
agreement to engage an actress at a salary to be mutually agreed upon is not 
u binding contract until the salary has been agreed (Loftue v. Roberts (1902), 
18T.L.R. 532,0. A). 

' (c) Harris v. Nickerson (1873), L. R. 8 Q. B. 286. But tho highest bond fids 
bidder at on auction may, perhaps, sue the auctioneer as upon an implied con- 
tract that the sale Bhall be without reserve ( Warlow \ . Harrison (1858), l E. & E. 
295, Ex. Ch.). See title Auction and Auctioneers, Vol. I., p. fill. 

Id) Rooks v. Dawson , [1895] 1 Ch. 487. 

(e) Harvey v. Facey, [1893] A. O. 552, P. 0. ; Boyers A Co. v. Duke , [1905] 2 
I. R. 617. But a f) notation ->f a certain quantity at a certain prico, 41 usual Plate 
terms," coupled with the observation 41 1 shall be glad to hoar if you are buyers,” 
is an offer (rhilp A Co. v. Knoblauch , [1907] 3. C. 991). A circular announcing 
that stock in trade will be sold by tender, and that the tend era will bo received 
and openod on a certain ,dnte, is not an offer to sell, and* therefore, cannot be 
accepted by sending in' the highest tonder {Spencer v. Harding (1870), L. JL 
A C. P. 561). An announcement in a railway company's time tables that a 
train will start at a particular time may be framed in such a manner as to 
bind the company if on intending passenger takes a ticket on the faith of such 
announcement (Denton v. Great Northern Rail Co. (I860), 5 E. & B 960; see, 
however, Lockyer v. International Sleeping Car and European Express Trains Co. 
(1892), 01 L. J. (9. B.) 501). Railway companies almost invariably give notice 

■that they do not wsrraaAthe departure or arrival of the trains at the times 
specified in their time taftn*. 

(f) Great Northern Rdtl Co. v. WUham (1873), L. R. 0 0. P. 16 ; R. ▼. Demers , 
[19001 A. 0. 103, P. 0. ; Re Gloucester, Municipal Election Petition, 1900, .Ford v. 
Newdit [1901] 1 K. B. 683 ; see also burton v. Qreat Nor^hern Bail . Go. (1854), 

9 Exoh. 507. 
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of such a tender merely amounts to an Intimation that the offer 
will be considered to remain open during the period specified, and 
that it will be accepted from time to time by orders for specific 
quantities, and does not bind either party unless and until such orders 
are given (g). But a tender may be so worded as to impose an 
obligation on the person who accepts it to order all the goods that 
he requires for a particular business or purpose during the period 
specified from the person whose tender has been accepted, provided 
it is sufficiently specified what the terms of the contract and the 
obligations of the parties are (h). 

An offer must be mode by a definite person, but may be made to 
an indefinite number of persons (i). 

717. An offer remains open, that is to say can be accepted, 
during the time (if any) expressly or impliedly mentioned in the 
offer, or, if no time is mentioned, during a reasonable time having 
regard to the nature and circumstances of the offer, provided that 
it has not in the meantime been revoked (J). 

An offer is determined by the lapse of the time during which it 
is to remain open (/c) ; by the death or insanity of the person by 
whom it was made, if the fact of his death or insanity comes to the 
knowledge of the person to whom the offer was made before he has 
accepted it (Z), or by his bankruptcy if the offer relates to his pro- 
perty ( in ) ; by the rejection or qualified acceptance of the offer by 
the person to whom it was made in). 

718. An offer may be revoked at any time before it has been 
accepted, provided that the revocation is communicated to the person 
to whom the offer was made (o). 


will 


(a) See cases referred to in note (/), p. 346, ante. 

' * " " Cleland (1907), 71 J. P. 407. 


(A) Islington Union v. Brentnall and _ , „ 

(«) For instance, an advertisement of a reward to bo paid to any person who 
ill give ceitain information to the advertiser is made to the worid at largo, 
and can be accepted by anyone who gives the required information ( IVilliama 
▼. Vurwardine (1833), 4 B. & Ad. 021 ; soo Spencer v. Harding (1870), L. B. 
5 0. P. 361 ; and judgment of Bowen, L.J., in Carlill v. Carbolic Smoke Ball Co. t 
[1893] 1 Q. B. 256, C. A.). An offer of a reward to anyone discovering the secret 
of a certain trick was held to have been won by two persons found by the jury 
to have discovered the secret (Maskelyne v. Stollcry (1899), 16 T. L. B. 97, 
H.L.). 

(f) Meyndl v. Surtees(\855), 1 Jur. (ff. s.) 737 ; Ramsgate Victoria Hold Co. 
Y. Mowtefiore (1866), L, B. 1 Exch. 109. 

(Jb) Ramsgate Victoria Hold Go. v. Muntefiore, supra. 

(Z) Dickinson v. Dodds (1876), 2 Ch. D. 463, 0. A., per Mellish, L.J., at 
p. 475; see ulso Blades v. Free (1829), 9 B. & C. 167 ; Thomson y. James (1855), 
18 BunL (Gfc. of Boss-) 1 ; Drew y. Hunn (1879), 4 Q. B. D. 661, 0. A. 

(m) Meyndl v. Surtees (1855), 25 L. J. (cuS 257. 

(a) ▲ qualified aooeptance amounts in effect to a oount er-offer, which in 
its turn requires aooeptance by the person who made the original offer ; see 


P (o) (Afford y. Davies (1862), 12 0. B. (». s.) 748; Byrne y. Van Tienhovm 
(1880), A 0. P. D. 344; Stevenson y. McLean (1880), 6 Q. & D. 340. A bidder 
at an auotion may withdraw his bid at any time before tfc hwafner lafis, even 
if them is a condition that no bidder shall retract his bmding (ZW« y. Cave 
(1789), 8 Term Bep. 148 ; Sale of Goods Act, 1603 (W ft 87 Yi< tL eTti), a. 68). 
Asia the revocation of an offer which has bees made through the post, set 
p. 854, pod, .. u 
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Sect. 1. 
Offer and 
Acceptance. 

Keeping 

open. 

Revocation 

by conduct. 


Mode of 
acceptance. 


The fact that the person by whom the offer was made has agreed 
to keep it open for a specified time does not preclude him from 
revoking the offer before the expiration of that time if it has not 
been accepted, unless there was valuable consideration for the 
agreement to keep the offer open ( p ). 

The revocation need not be made in the form of an express 
withdrawal of the offer; any act done by the person making the 
offer which is inconsistent with his keeping the offer open amounts 
to a revocation of the offer as soon as it comes to the knowledge of 
the person to whom the offer was made (q). An offer made in 
writing may bo revoked by word of mouth (r). 

Sub-Seot. 2. —Acceptance. 

719. Acceptance means the assent of the person to whom an 
offer is made, signified in the mode required by the terms of the 
offer. Where no particular mode of acceptance is expressly required, 
the offer can be accepted in such manner as may be implied by the 
nature of the offer ( 0 ). Thus, an offer may, according to circum- 
stances, be accepted by the communication of the assent of the 
person to whom it is made, or by his doing some act which he is 
requested by the terms of the offer to do (t), or by his accepting 


(p) Cooker. Oxley (1700), 3 Term Eop. 633; Routledgey. Grant (1828), 4 Bing. 
653 ; fiend v. Diyyon (1828), 3 Mun. & By. (K. D.) 07 ; Dickinson r. Dodds (1870), 
2 Oh. D. 463, C. A. ; Bristol , Cardiff and Swansea Atrated Bread Co. v. Maggs 
(1890), 44 Ch. D. 616. A continuing guarantee, not given uiulor seal, for 
future advances to bo made to n third person, if not so framed os to become 
operative before it is acted on, may be revoked or withdrawn altogether before 
beiug acted on, and os to further or future transactions may he terminated 
at any time unless the coutrary be expressly stipulated ( Off or d v. Davies (1862), 
12 0. B. (n. s.) 748 ; Re Grace, Ral/our v. Grace, [1002] 1 Oh. 733). There 
being no consideration to mnko tho guarantee binding on tho guarantor before 
an advance is made, the guarantee is a continuing offer which is accepted 
by each advance made to the amount of the advance, and is revocable at 
any time in regard to future advances ( Westhecul v. Sproson (1861), 6 II. & N. 
728). Under ordinary circumstances a continuing guarantee is revoked as to 
future advances by notice of the death of the guarantor ( Cvulthart ▼. Clementson 
(1879), 5 Q. B. D. 42 ; but see the judgments of the Court of Appeal in 
Re Sherry, London and County Banking Co. r. Terry (1884), 25 Ch. D. 692, 0. A., 
where tho principle is considered open to doubt) ; and for exceptional cases and 
treatment of the subject generally in greater detail, see title Guarantee. Aj 
to letters of credit, s 00 Re Agra and Master-man's Bank, Ex parte Asiatic Banking 
Corporation (1867), 2 Oh. App. 301 ; Maitland y. Chartered Mercantile Bank of 
India, London and China (1869), 38 L. J. (oh.) 363; Union Bank of Canada 
v. Cole (1877), 47 L. J. (o. b.) 100, 0. A.). 

(a) Dickinson v. Dodds ( 1870), 2 Ch. T>. 403, 0. A. 

(r) Re Natal Investment Co., Wilson's Case (1869), 20 L. T. 962 ; Re Brewery 
Amts Corporation , Truman's Case, [1894] 3 Ch. 272. 

(t) Household Fire Insurance Co. v. Grant (1879), 4 Ex. D. 216, 0. A. j Henthorn 
v. Fraser , [1892] 2 Oh. 27, 0. A. As to the acceptance of an offer made 
through the post, see p. 352, post. 

(4) Por instance, the offer or a railway company to carry passengers is accepted 
by anyone who takes a ticket ( Denton v. Great Northern Rati. Co. (1866), 5 
33. & B, 860), As to how Jar a person taking a ticket is bound by the conditions 
printed thereon, see title Oarrxebs, Vol. 1Y., pp. 54, 58. Entering for a yacht 
race subject to rules providing that the competitors shall be liable for all damages 
•rising from a breach thereof is an acceptance of the provisions of the rules, 
and renders a competitor liable as between himself and the other competitors to 
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some act which the person making the offer has offered to do in 
return for his promise (u). It is necessary that the person accepting 
an offer should notify his acceptance to the person making it, 
except where the offer is made in consideration of some act to be 
done by the person to whom it is made, and a notification of his 
acceptance of the terms of the offer is expressly or impliedly dis- 
pensed with by the person making the offer (x\. Where a notifica- 
tion is not dispensed with expressly, the question whether it is to 
be deemed to be dispensed with by implication is a question of 
intention depending on the nature and terms of the offer and the 
circumstances of the particular case (x). 

Where the language of an offer leaves it doubtful whether 
the person making it intends to bo legally bound thereby, the 
person to whom the offer is made cannot safely rely upon per- 
formance of the act requested by the terms of the offer as consti- 
tuting acceptance without giving notice to the person who made the 
offer that it is regarded by him as a binding offer (a). 

If, whatever a man’s real, intention may bo, he so conducts 


pay for all damage caused by a bronch of the rules without taking advantage of 
the statutory limitation of liability for damage by collision (Clarke v? Dunravm 
(Earl), The Satanita, [1897] A. 0. 59). An offer of a reward to any person who 
will give certain information is accepted by giving the information required, 
even if the information is not given with the objoct of earning the reward 
( WiUiame v. Car war dine (1833), 4 B. & Ad. 621 ; England v. Davidson (1840), 11 
Ad. & El. 856; Tamer v. Walker (1867), L. R. 2 Q. B. 301, Ex. Ch. ; Bent v. 
Wakefield Bank (1878), 4 0. P. D. 1 ; Thatcher v. England (1816), 3 0. B. 254 ; 
Smith v. Moore (1845), 1 0. B. 438). It has even been held in one case that 
the reward can be eornod by a person who gives the required information, 
although at the time when he gave the information he did not know that an 
offer to pay a reward had been made, but the soundness of this decision is open 
to question (Gibbons v. Proctor (1891), 64 I<. T. 594). In Carlill v. Carbolic 
Smoke Ball Co., [1893] 1 Q. B. 256, 0. A., it was held that an offer of a sum 
of money to any person who should contract a disease after using a certain 
remedy for a specified time was accepted by a person who after using tlio remedy 
for that time contracted the disease. See also Be Agra and Masterman’s Bank, 
Ex parte Asiatic Banking Corporation (1867), 2 Oh. App. 391). A bidding at a 
sale by auotion is accepted by knocking down the hammer (Payne v. Cave (1789), 
3 Term Rep. 148). 

(u) Where an offer contains an intimation tbat acceptance will lie presumed 
if no reply is received, tho mere absence of a reply is not an acceptance of the 
offer (Felthouae v. Bindley (1862), 11 0. B. (n. a.) 869; Be Empire Assurance 
Corporation , Somerville's Cnee (1871), 40 L. J. (OH.) 431). 

(a?) Meynell v. Surtees (1855), 25 L. J. (OH.) 257 ; Brogden v. Metropolitan 
Bail. Co. (1877), 2 App. Cos. 666, at pp. 691, 692 ; Powell v. Lee (1908), 99 L. T. 
284 ; Carlill v. Carbolic Smoke hall Co., supra ; M'lver v. Richardson (1813), 1 
M. & S. 557 ; Motley v. Tinkler (1835), 1 Or. M. & R. 692. In Willy v. Elate 
(1875), L. R. 10 0. P. 497, where the defendant had promised. to pay a doubtful 
claim if the plaintiff would let it stand over, and the plaintiff had forborne to 
sue for three years, it was held that by merely not stung she had in effect 
communicated her acceptance of the defendants offer. 

(a) Thus, a statement that the defendant had no objection to guarantee the 
plaintiff against loss incurred by giving credit to a third person fcannot after a 
considerable period be made available as a guarantee, where no notioe has been 
given that it was so regarded by the plaintiffs and the defendant has sot con- 
sented that it should be a conclusive guarantee ( M'lver v. Richardson (1813), 

1 M. A S. 557 ; Mosley v. Tinkler (1835), 1 Or r M. & R, 892). As to ambiguous 
aooeptances, see Appleby v. Johnson (1874), L. R. 9 0. P. 158, and eases under 
title Sale of Land. 
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Contract. 


Sbot. i. himsolf that a reason able man would believe that he was assenting 

Offer and to the terms proposed, and the person making the offer acts upon 

Acceptance, that belief, the man thus conducting himself is bound by the 
contract as if he had intended to agree to the other party's terms (b). 

Mere mental assent to the terms of an offer is not an acceptance 
of it (c), but acceptance may be implied from the conduct of the 
party. 

Qualified 720. In order to constitute acceptance the assent to the terms 
acceptance. 0 f ftn offer must be absolute and unqualified (c£). If the acceptance 
iB conditional, or any fresh term is introduced by the person to 
whom the offer is made, his expression of assent amounts to a 
counter-offer, which in turn requires to be accepted by the person 
who made the original offer (e). 

(I b ) Smith v. Hughe* (1871), L. It. 6 Q. B. 597, per Blackburn, J., at p. 607 ; 
Freeman r. Cottle (1848), 2 Exch. 654. See title EsTOTTKL. 

(c) Broydcn v. Metropolitan Rail. Co. (1877), 2 App. Cas. Cfifi, per Lord Black- 
buun, at p. 691 ; Household Fire Insurance Co. v. Grant (1879), 4 Ex. D. 216, 
0. A., per Thesiger, L.J., at p. 221. A resolution passed at a meeting of 
school managers in favour of the appointment of a particular candidate as a 
teacher does not oonBtitute a contract unless it is communicated by them to the 
selocted candidate ( Powell v. Lee (1908), 99 L. T. 284). 

(d) Appleby v. Johnson (1874), L. R. 9 0. P. 158. Thus, an agreement to grant 
an underlease is not an acceptance of an offer requiring an assignment of a 
lease ( Holland v. Eyre (1825), 2 Sim. & St. 194). A letter containing a 
warranty that a mare is quiet in double harness is not an acceptance of an offer 

n uiring a warranty that she is quiet in harness ( Jordan v. Norton (1838), 
i. & W. 155). An allotment of partly-paid shares in a company is not an 
acceptance of an application for fully-paid shares (Re United Ports and General 
Insurance Co., Wynne's Case (1873), 8 Ch. App. 1002). An allotment of shares 
on which the amount credited is proportionate to the net assets of the company 
is not an acceptance of an application for half paid-up shares, and an application 
Ibr certificates of the shares by the allottee is not an acceptance of the new 
terms offered (Re United Penis and General Insurance Co., Beck's Case (1874), 9 
Oh. App. 392 ; and see Re Empire Assurance Corporation , Challis's Case (1871), 6 
Ch. App. 266 ; Remtledge v. Grant (1828), 4 Bing. 653 ; Warner v. Wellington 
(1856), 3 Brew. 523 ; South Hctton Coal Co. v. Has well, Shotton , and Easington 
Coal and Coke. Co., [1898] 1 Ch. 465, C. A. ; see also title Companies, Vol. V.). 
An order for a cortain quantity or quality of goods is not accepted by sending 
a different quantity or quality, or by delivering the goods by instalments 
(Hutchison v. Bowker (1839), 5M.4W. 536 ; Hart v. Mills (1846), 15 M. & W. 
85; Cunliffe v. Harrison (1851), 6 Exch. 903 ; Levy v. Green (1859), 1 E. & E. 
969, Ex. Ch.). In such a case the.buyer has the option of rejecting the goods, 
hut if he elects to accept them he must, subject to any usage of trade, special 
agreement or course of dealing between the parties, pay for them at the oon- 
tract rate (Sale of Goods Act, 1893 (56 & 57 Vick o. 71), ss. 30, 31). See also 
title Sale of Goods. 

(e) Thus, in the case of a contract of insurance, if the proposal contains the 
whole of the terms of the contract, the execution of the policy by the insurance 
company amobnts to an acceptance of the terms contained in the proposal (Xenos 
t. Wickham (1867), L.B.SE. L. 296; Roberts v. Security Co., [1897] 1 Q. B. 
Ill, 0. A.). Where, however, the proposal does not state the amount of the 
premium to be paid, if the insurance company accept the proposal usd state the 
premium, this amounts to a counter-offer on their part (Canning v. Farquhar 
(1886), 16 Q. B. D. 727, 0. A., per Lhmurz, L.J., at p. 733). An allotment of 
v shares in a oompany ia xmt an acceptance of an application for the shares if a 
new term ia introduced byihe company imposing forfeiture on non-payment of 
the amount payable on the shares (Jackson y. Turquand (1669), L. JEL 4 H, L. 
805 ; see also Luem v. Jams a (4849V ,7 Hare, 410: Bar Fire and Burglary 
Insurance Co. y. Davidson At Sons (199fy‘6 F. (Ok of S&8.) 83). - 
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721* Whore a broker is employed by both buyer and Boiler, a 9m- 1. 
signed memorandum of a contract in his book is sufficient evidence Offer fluid 
of an offer and acceptance by the parties, and the validity of the Acceptance, 
contract thereby formed is not necessarily affected by the circum- £ ntr y i a 
stance that the bought and sold notes sent to the parties do not broker’s 
agree (/). In the absence of such a memorandum in his book, the booki * 
contract is formed by the bought and sold notes, and if they do not 
substantially agree there is no binding contract^). If the broker “° 1 
is employed by the seller only, the contract is formed by means of 
the note sent by him to and accepted by the buyer, and in such 
case a variation between that note and the one sent by him to his 
principal is immaterial (i h ). 

722. Where there is a definite acceptance of an offer, the fact Conditions, 
that it is accompanied by a statement that the acceptor desires that 
the arrangement should be put into a more formal shape does 
not relieve either party from his liability under the contract (t). 

But if the acceptance is made subject to certain conditions then 
specified or to be specified by fhe acceptor or by some other person 
on his behalf, then, until those conditions are accepted, there is no 
final agreement such as the court will enforce (j ). Thus, if formal 
contract is sent for signature together with an acceptance of the 
offer, and the formal contract contains terms which were not 
referred to in the oiler, the result is that there is no such acceptance 
of the offer as to form a complete contract (k). 

The fact that a letter accepting the terms of an offer contains a 
statement that the agreement is to be put into due form by a solicitor, 
or that a solicitor has been instructed to prepare the necessary 
documents, does not prevent its constituting an acceptance of the 
offer ; but a letter may be so worded as to show that it was the 
intention of the writer that there should be no contract until a 
formal agreement was entered into ( l ). 

When once there is a definite acceptance of the terms of the 
offer, further negotiations between the parties cannot, without the 
consent of both, get rid of the contract that has been made ( m ) ; 
but two letters which may at first sight appear to be on the 

(/) Thompson y. Gardiner (1870), 1 0. P. D. 777 ; Kempson v. Boyle (18 65), 

3 H. & 0. 763; and see Sievewright v. Archibald (1831), 17 Q. B. 103. 

(jg) Thornton v. Kempeter (1814), 3 Taunt. 786. In that case one note 
described the goods as 11 Riga Rhine hemp ” and the other as 41 Fetersburgb clean 
hemp,” these being different qualities. See also Sievewriyht y. Archibald (1831), 

17 Q. B. 103; Qregson v. Buck (1843), 4 Q. B. 737 ; Cowie y. Bem/ry (1846), 3 
Moo. F. 0. 0. 232 ; Grant y. Fletcher (1820), 3 B. & 0. 436 ; .and other oases 
under title Salb op Goods. 

(h) McOaul v. Stratus A Co . (1883), Cab. & El. 106. 

(t) Gibbins y. North Eastern Metropolitan Asylum District (1647), 11 Bear. 1 ; 

Rdmter v. MiUer (1678), 3 App. Cas. 1124. 

t Orosdey v. Maycock (1874), L. R. 18 Eq. 180. 

Jones y. Danielt [1894] 2 Oh. 332. 

Bolton Partners y. Lambert (1889), 41 Oh. D. 293, OLA* i Boseiter.r. MiUer 
1), 3 App. Cas. 1124, per Lora Hathbrlsy, at p. 1143 ; Governor etc, of the 
Poor ofKingston-upon-lIutlv. Petch (1834), 10 Bkoh. 610; Canning v. Farguhar 
(188$, 16 Q. B. D. 727, 0. A. ; and sea title 8 a£b op Land. 

(m) Bellamy ▼. D*bcnham.{l890), 43 Oh. D. 481. 
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one hand an offer and on the other an acceptance will not con- 
stitute a contract if it appears from subsequent negotiations that 
important terms forming part of the contract have been omitted 
from those letters (n). 

723. An offer cannot be accepted by anyone except the person to 
whom it is made (o). 

724. Where an offor has been rejected, it is no longer open for 
acceptance, and though it is not expressly withdrawn, the person to 
whom it was made cannot afterwards accept it without the consent 
of the person by whom it was made (p). 

A counter-offer is equivalent to a rejection of the original offer, 
and after the counter-offer has been refused the original offer is no 
longer open for acceptance (q). 

725. The acceptance of an offer may, at any rate in the case of 
contracts which are not made through the post, be withdrawn at 
any time before it has been communicated to the person by whom 
the offer was made in cases whero a’ notification of acceptance has 
not been expressly or impliedly dispensed with by the person 
making the offer (r). 

Sub-Slot. 3. — Contract s w ide through the Poet. 

726. In the case of contracts made through the post or by 
telegram certain special rules are applicable to the offer and the 
acceptance. An offer made by letter may be accepted by letter, - 
unless some other mode of acceptance is stipulated for by the 
person making the offer (a). Even in the case of an offer which is 
not made by post, if the circumstances are such that it must have 
been within the contemplation of the parties that according to the 
ordinary usages of mankind the post might be used as a means of 
communicating the acceptance, the offer may be accepted by alettor 
sent through the post (f). 

(») Hussey v. Home-Payne (1879), 4 App. Cas. 811; Bristol, Cardiff, and 
Swansea Aerated Bread Co. v. Mayya (1890), 44 Ch. D. 616. 

(o) Thus, whero an order for goods was sent to a firm, and the goods were 
supplied by the plaintiffs, who had acquired the business of that in in, it was 
held that the plamtiffa could not maintain an action for goods sold {Boulton v. 
donee (1867), 2 H. & N. 664) ; see atso MeyneU v. Surtees (1854), 3 Sm. & GK 101, 
per Stuart, Y.-O., at p. 117 (affirmed on appoal (1855), 1 Jur. (n. s.) 737); 
Schmaling v. Thomligson (1815), 6 Taunt, 147 ; Smith y. Wheatoro/t (1878), 9 
Ch. D. 223. 

(p) Sheffield Caiial Co. v. Sheffield and Jlotherham Bail. Co. (1841), 3 Ry. & Can. 
Cae; 121, per Lord Lajmumlb, M.B., at p. 132; Thornburg r.Bevitt (1842), 1 
Y. & 0. Ch. Cos. 554. As to what amounts to a sufficient refusal of an offer 
for this purpose, see Stevenson y. McLean (1880), 5 0, 11. D. 346. Merely 
requesting a modification of the offer is not enough (ibid.). 

(q) Hyde y. Wrench (1840), 3 Beav. 334. As to the time during which an 
offer remains open for acceptance, see p. 347, ante. 

(r) lie National Savings Bank Association, H ebb's Case (1867), L. B. 4 Eq. 9. 
As to contracts made through the post, see infra. 

(s) Household Fite Insurance Co. y. Oram (1879), 4 Ex. D. 216, 0. A. ; Dunlop 
V. Higgins (1648), 1 H. L. Om. 381. 

(t) Uenthom v. Fraser, [1892] 2 Ch. 27, 0. A., per Lord Hbbsobxll, at 
p. 33; Bruner v. Moore, [1904] 1 Oh. 806. 
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727. The time within which an oiler made by post may be 
accepted depends, where no time is mentioned in the offer, upon 
the nature and circumstances of the offer («). In mercantile trans- 
actions an offer must as a rule be accepted by return of post, or at 
any rate by a letter posted on the day on which the offer was 
received (a). Where an offer is made by telegram the presumption 
is that a prompt reply is expected, and if the acceptance is Bent by 
letter this may be evidence of such unreasonable delay as to make 
the acceptance inoperative (6). A statement that it is desirable for 
certain reasons that the offer should be accepted by return is a 
mere request, and does not render it essential that the acceptance 
Bhould be sent by return of post (c). 

An intimation that acceptance must be made “by return of 
post- ” does not mean exclusively a reply by letter by return of post. 
The offer may be accepted by telegram or by verbal message or by 
any means of communication made not later than the time at which 
a letter sent by return of pOHt would reach the person making the 
offer (d). 

728. The acceptance of an offer made through the post is com- 
plete as soon as a properly addressed letter containing the accept- 
ance is posted (<?). The acceptor is not responsible for any 'delay or 
failure on the part of the post office, provided that it is not caused 
by any default on his part, and the person making the offer is 
bound by the acceptance from the time when it was posted, not- 
withstanding that the letter of acceptance is lost in the post (/), 
or that its delivery is delayed (g), or that it is returned to the 
acceptor owing to a mistake in the address caused by the person 
who made the offer ( h ). The principle is that for the purpose of 
receiving the acceptance the post office is the agent of the person 
who makes the offer, not of the acceptor (i). 

729. Delivery of a letter to a postman outside the course of his 
ordinary duties is not a posting of the letter, nor will such a letter be 
assumed to be in the lawful custody of the post offico as soon as the 
postman enters the post office (j). 


(it) Thus, if an allotment of shares is not made within a reasonable time after 
the receipt of an application for them, the allottee is not bound to accept them 
(Ramsgate Victoria Hotel Co. v. Montefiors (1866), L. R. 1 Exch. 109 ; Payne v. 
Ives (1823), 3 Dow. & Ry.Jx. B.) 664) ; see also MeynsU v. Surtees (1855), 25 
L. J. (OH.) 257 ; Powers v. Fowler (1855), 4 E. & B. 619, n., Ex. Oh. 

) Dunlop v. Higgins (1848), 1 H. L. Oas. 381. 

Quenerduaine v. Cole (1883), 32 W. R. 185. 

Johnson v. King (1824), 2 Bing. 270. 

) Tinn v. Hoffmann d (Jo. (1873), 29 L. T. 271, per Honyman, J. 

Dunlop v. Higgins, supra ; Household Fire Insuranre Co. v. Chant (1879), 4 
Ex. D. 216, G. A . ; Henthom v. Fraser , [18921 2 Oh. 27, 0. A Re Imperial 
Land Co. of Marseilles, Harris ’ Case (1872), 7 Oh. App. 687. 

(/) Duncan y. Topham (1849), 8 0. B. 225 ; Household Fire Insurance Co. v. 
Chant, supra. The same principle probably applies in the case of an aooeptanoe 
by telegram when that inode of acceptance has been expressly or impliedly 
authorised by the person making the offer; see Henkel r, Pape (1871), L. R. 6 
Exch. 7. 

(o) Dunlop y. Higgins , supra. 

(A) Adams y. Lindsdl (1818), 1 B. & Aid. 681 ; Be Imperial Land Oo. o/ 
Marseilles, supra ; Townsend's Cass (1871), L. R. 18 Bq. 148. 

“ See Newcomb y. Ds Bos (1859), 2 E. & E. 271. 

Be London and Northern Ban*, Ex parte Jones, [1900] 1 Oh. 220. 
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730. An offer made by post may be revoked at any time before 
acceptance, provided that the revocation is communicated to the 
person to whom the offer was made. The mere posting of a letter 
containing a revocation of the offer is not sufficient if it is not 
received before the letter of acceptance is posted ( k ). 

The question whether a letter of acceptance can be anticipated 
by telegram, or by any other means of communication, and 
revoked before it reaches the person who made the offer, has never 
been expressly decided by the English courts. On principle it is 
submitted that a letter of acceptance which has been anticipated in 
this manner is not binding upon the person by whom it was sent (/). 

731. Contracts made by telegram are in much the same position 
as those made by post («i), but noither of the parties is bound by 
any error in the transmission of his telegram, the post office being 
an agent only for the purpose of transmitting messages in the 
terms in which they are received (n). An offer by reply-paid 
telegram does no* necessarily preclude an acceptance otherwise 
than by telegram. It is, unless otherwise expressed, only a request 
for a prompt reply (o). 

Sect. 2. — Consent. 

Sun- Sect. 1. — r r n General. 

732. It follows from what has been stated above under the 
heading of offer and acceptance that it is an essential of a valid 
contract that the parties should assent to the same thing in the 
same sense — they must have the same intention, and this intention 
must be declared. If there is no evidence as to the intention of 
the parties there can be no contract, and similarly, if it appears 
that they were negotiating or contracting with regard to different 
things or in contemplation of diverse terms, there is an absence of 
the essential mutuality and consequently no contract (p). Where 
the parties contract with reference to a subject-matter which, un- 
known to both of them, has ceased to exist, there is no contract (q). 

Where an offer made by one person is accepted in the belief that 
it was made by another, or, conversely, an offer intended to be made 
to one person is accepted by another, there is no contract if the 
identity of the person with whom the agreement was intended 
to be made was an inducement to the other to enter into the 


(ft) Byrne cfc Co. v. <Van Tienhoven (1880), 5 0. P. D. 344 ; llenthorn ▼. Franer, 
[1892] 2 Ch. 27, C, A.; llaebum and Vcrel v. Burnet* and Sons (1893), 1 Com. 

CfJ See the dictum of Shamwbll, L.J., in Household Fire Insurance Co. ▼, 
Grant (1879), *4 Ex. D. 216, 0. A., at p. 236. In & Scotch case it has been 
decided that where a letter of acceptance and a subsequent letter revoking the 
acceptance were delivered simultaneously by the post office to the person who 
made the offer there was no concluded contract (Dunmore (Countess) v. Alexander 
(1830), 9 Sh. (Ct. of Sess.) 190). 

(m)’8ee Stevenson v. McLean (1880), 5 Q. B. D. 346. 

) Henkel v. Fop* M L. B. 6 Each. 7. 

Per HAWXXNS, J., m%ad v. Anderson (1882), 10 Q. B. D. 100. 

* Falck v. Williams, [1900] A. 0. 176, P. 0. (ambiguous words in telegram 
stood in different senses); Baffin v* Wichdhaus (1864), 2 H. ft 0. 906 (two 
Ships bf same name). 

($) Couturier v. Haiti* (1866), 6 H. L. Cm. 673. 
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agreement (r) ; but if the agreement is of such a nature that the 
identity of the person is immaterial, and it might, without prejudice 
to the other party, equally well have been made with anybody, the 
want of mutuality does not in the absence of fraud affect the validity 
of the transaction (s). 

733. The mere signing of a contract does not necessarily imply 
consent. Thus, if a blind man, or a man who cannot read, or one 
who for some reason (not involving negligence) forbears to read, 
has a written contract falsely read over to him, the reader mis- 
reading to such a degree that the written contract is of a nature 
altogether different from the contract pretended to be read from the 
paper which the blind or illiterate man afterwards signs, or if the 
contents of the document are otherwise misrepresented to the person 
signing, then, at any rate if there is no negligence, the signature 
so obtained is of no force (t). The principle applies to negotiable 
instruments, and a person who signs in the belief that ho is signing 
a document of a different kind is not liable even to a holder in 
due course (w). * 

This principle is subjoct to the limitation that if a man 
executes a deed knowing that it is one purporting to deal with his 
property, he cannot set up a misrepresentation as to the contents 
of the deed so as to support a plea of non est factum (v). 

A person will not in any caso be permitted to deny his assent to n 


(r) Cvndi/ V. Lindsay (1878), 3 App. Can. 439; Re Reed, Ex jtarle Burnett 
(1876), 3 Ch. D. 123; Hardman v. Booth (1803), 1 11. A 0.803; Smith v. 
Wheutcroft (1878), 9 Ch. D. 223. Contracts made on behalf of undisclosed 
principals are an exception to the rule ; but where a contract is made by an 
agent in his own namo, the othor contracting party is entitled to look for 
performance to eithor the agent or the principal, so that he is not prejudiced. 

(s) See cases cited in the preceding note. * Gordon v. Street , [1899] 2 Q. B. 
641, C. A., was decided on the ground of fraud. 

(<) The signature can be repudiated not merely on tho ground of fraud, where 
fraud exists, but on tho ground that the mind of the writer did not accompany 
the signature ; in other words, that he never intendod to sign, and therefore in 
contemplation of law nevor did sign, the contract to which his name is appended 
{Foster v. Mackinnon (1869), L. B. 4 C. P. 704, jnr the court (Bovill, 0. J., liy lbs, 
Keating, and Montague Smith, JJ.), at p. 711 ; see also Thoroughauod's Cate 
(1682), 2 Co. Bep. 9; Leivit v. Clay (1897), 67 L. J. (a b.) 224). It is doubtful 
whether, if there is a false representation respecting the contents of a deed, 
a person who is an educated person, and who might, by very simple moons, 
have satisfied himself as to what the contents of the deed really were, 
may not, by executing it negligently, be estopped as between himself and a 
person who innocently acts upon the faith of the deed being valid, and who 
accepts an estate under it ; see per Mellish, L.J., in Hunter v. Walters (1871), 
7 Oh. App. 76, at p. 87 ; Houmteon v. Webb, [1908] 1 Oh. 1, 0. A. As to whether a 
deed may be partly good and partly bad, see rigot's Com (1614), 11 Co. Bep. 
26b, ana Howatson v. Webb, supra; see also title Misrepresentation and 
Fraud. 

(<i) Lewis v. Clay (1897), 67 L. J. (o. B.) 224; Foster r. Mackinnon (18$), 
Ii. B. 4 0. P. 704. 

(to) J Howatson v. Webb, supra; National Provincial Batik of England v. 
Jackson (1886), 33 Oh. I). 1, 0. A.; Lloyds Batik, Ltd* k. Bullock, [1896] 2 
Oh. 192. Queers whether the plea of non est factum is not confined to cases 
where the party is Mind or illiterate {Howatson v, Webb, supra). See also 
Bagot v. Chapman, [1907] 2 Qfe. 222, where it was held, distinguishing HowaU 
son v. Webb, supra , that where a husband misrepresents to his wife the nature 
of a Joint deed, the wile's plea of non set factum is good. 
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contract where he has been guilty of negligence and has thereby mis- 
led the other party, and induced him to believe that he assented (to). 

734. A contract, although mutually assented to, may be void- 
able by one of the parties on the ground that his consent was 
obtained by duress (a), undue influence (6), or fraud, or in certain 
classes of cases by misrepresentation not amounting to fraud, and 
although the contract is not void or voidable, relief of various 
kinds, according to the circumstances, may be given on the (pound 
of mistake or innocent misrepresentation. The subjects of mistake, 
misrepresentation, and fraud are treated of elsewhere (c). 

Sub-Sect. 2 .— Duress . 

735. By duress is meant the compulsion ander which a person 
acts through fear of personal suffering, as from injury to the body 
or from confinement, actual or threatened (d). A threat of a 
criminal prosecution for which there is sufficient ground is not 
such duress as w ; ll vitiate a contract made in consequence thereof, 
provided that there is adequate Valuable consideration for the 
contract, and that there is no agreement to stifle the prosecution («). 
Nor, as a general rule, does a throat of civil proceedings or bank- 
ruptcy proceedings amount to duress, whether there is good 
foundation for tho proceedings or not, though it may do so if it is 
intended and calculated, having regard to the circumstances, to 
cause terror in the particular case (/). The question whether 


(w) Van Praagh v. Everidge, [1902] 2 Oh. 260; Tamplin v. James (1880), 15 
Ch. 1). 215, 0. A. ; Foster v. Markinnon (1869), L. it 4 0. P. 704; Lewis v. Clay 
(1897), 07 L. J. (q. b.) 224; and see title Estoppel. 

(a) See the text. 

( b ) See p. 357, post . 

(c) See titles Misheprebkntation and Fraud ; Mistake. In certain 
classes of contracts uberrima Jules and full disclosure are required. Tho 
principle is applied to the greatest extent in contracts of insurance (see title 
Insurance) and partnership (see title Partnership), and contracts between 
persons between whom a fiduciary relationship exists, such as principal and 
agent, solicitor and client, trustoe and benefioiary, etc. (see titles Aoenot, 
VoL i, p. 145 ; Solicitors ; Trusts and Trustees), and to a more limited 
extent in contracts of suretyship (see title Guarantee) and family arrange- 
ments (eeo title Family Arrangements). The effect or non-discl'sure whore 
there is a duty to disclose is to render the contract voidable at tho option of the 
party to whom the duty was owing. 

(rZ) For an example of duress from fear of confinement, see Gumming v. 
Jnce (1847), 11 Q. B. 112, where a womau had been forcibly taken to a private 
lunatic asylum and* a commission of lunacy was Bued out against her and an 
inquisition held, .at whioh, before any verdict was taken, an arrangement was 
entered into, signed by her counsel, under which she gave up certain deeds. It 
was held that the arrangement, having been entered into by her under fear of 
porsonal suffering brought upon her by confinement in a lunatic asylum, was 
obtained by duress and was not binding on her. Aliter she was incompetent to 
otmtract and could not appoint anyone to contract for her. See, however, 
Biffin v. Jiiyndl (1862), 7E&N. 877, as to the distinction between a threat and 
a mere warning. Where money is obtained from a person as a condition of his 
release from arrest, a fraudulent use having been made of legal process, it dan 
be reoovered (Oadaval (Duke) ▼. Collins (1836), 4 Ad. & El. 658 ; see also 
NichoUi v. NichoUs (1737), 1 Aik. 409 ; Roy v. Beaufort (Duke) (1741), 2 Atk. 190). 

(e) Flower v. Sadler (1882), 10 Q. B. D. 572, 0. A. (bills of exchange accepted 
under threat of prosecution for embeeeloment). Compare R. v. Southortcn 
(1806), 6 East, 126; Williams y. JJayley (1866), L. E. 1 H. L. 200 
</) Scott v. Sebright (1887), 12 P. D. 21. 
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imprifsonment or threatened imprisonment does or does not consti- 
tute duress depends upon whether the imprisonment is lawful or 
unlawful ( g ). 

A contract obtained by means of duress exorcised by one party 
over the other (h) is voidable and not void (i), and if voluntarily 
acted upon by the party entitled to avoid, it will become binding on 
him (&). The duress must be actually existing at the time of the 
making of the contract (l), and the personal suffering may be that 
of the husband or wife (m) or near relative (a) of the contracting 
party, but that of a stranger (b) or a master (m) is not sufficient. 

Duress of goods, or the compulsion under which a man acts 
through fear for his property, is not a good ground for avoiding 
a contract (c) ; the possible hardship thereby involved is, however, 
mitigated by the principle that if goods are wrongfully detained and 
money is paid to obtain them, the money, being paid under a 
species of duress or constraint, may be recovered back (d). 

Sub-Sect. 3. — Undue Influence. 

736. A contract may be avoided or set aside at the instance of 
one of tho parties to it on the ground that his consent thereto was 
obtained by undue influence. • 

Undue influence may be defined, for this purpose, as the 
unconscientious use by one person of power possessed by him over 
another in order to induce the other to enter into a contract (e). 

Courts of equity have always granted relief in the case 
not only of contracts, but of transactions, of whatever nature, which 
are shown to be of an unconscionable character, that is to say, 
wherever an unfair advantage has been taken of a person who was, 


(g) Smith v. Monteith (1844), 13 M. & W. 427 ; Brinkley v. Ilann (1843), 
Drury temp. Sug. 175 ; and cases cited note (d), p. 356, ante. 

(A) See Brinkley v. Ilann (1843), Drury temp. Sug. 175 (but see Wilkinson v. 
Stafford (1789), fVos. 31, at p. 43) ; Hinton v. Hinton (17 55), 2 Ves. Sen. 631. 

ft) Whclpdale'e Case (1604), 6 Co. Bop. 119; 2 Co. Inst. 483. The prinoiple 
extends to contracts of marriage (see Ford v. Stier, [1896] P. 1 ; Scott v. Sebright 
^1887), 12 P. D. 21 ; Cooper v. Crane , [1891] P. 369; and title Husband and 

•*) Ormes ▼. Beadd (I860). 2 De G. F. & J. 333. 

If) Anon. (1707-9), 3 P. Wins. 29*1, n. 

m) See 1 Boll. Abr. 687 ; compare McClaichie v. Haalam (1891), 17 Cox, 
O.'O. 402, 0. A. 

(o) See 1 Boll. Abr. 687 ; Williams v. Bayley (i860), L. E. 1 II. L. 200 ; Seear 
v. Cohen (1882), 45 L. T. 682. 

(5) See 1 Boll. Abr. 687. Thus it is not a good defence to an action on a bond' 
that it was given to secure the release of a third person imprisoned by the 

S tiff without reasonable cause and against the law (Huscombe v. Standing 
’), Gro. Jao. 107 ; Butcher r. Steuart (1843), 11 M. & W. 857) ; but quaere when 
nest is illegal whether them is any consideration for the agreement (see 
Smith v. JfonfeflA (1844), 13 M. & W. 427 ; Pole v. Harrobin (1782), 9 East, 416, n.). 

(c) Skeate v. Beale (1840), 11 Ad. & EL 983, per Lord Denman, O.J-, at 
p. 990; Ailee v. Backhouse (1838), 3 M. & W. 633, per Pabkjs, at p. 660; 
fihep. Touch, p. 61. Thus fear of the expense of a bankruptcy commission is not 
duress l PoweU v. Hoyland (1861), 6 Exon. 67). The older authorities were not 
uniform on this point (see 1 BolL Abr. 687, and As&eff v. Beynold* (1751), 2 
Stra. 915; see also Bacon's Maxims, Begula, 18). 

(d) See pp. 468, 478, poet. 

(«) Compare Ayles/ord (Earl) v. Morris (1873), 8 Oh. App. 484, per Lord 
Selbornb/Ii.O., at p. 49b; Jlleard v. Bktnner (1887), 86 fit D. 146. O. A.. 
per LtvdlIT, IfcJ., at p. 183. 
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from whatever cause, power of another or subject to bis 

influence. The grant or relief on this ground has most commonly 
been made in the case of unfair dealings with expectant heirs or 
persons in pecuniary distress, but the power to grant relief is riot 
limited to such cases, and may be exercised in any case in which an 
unfair use has been made of influence possessed by one person over 
another (/). The principles upon which courts of equity act in tho 
exercise of this jurisdiction are dealt with elsewhere \g), and it only 
remains to state here in general terms the circumstances in 
which one party to a contract is regarded as being under the 
influence of the other, and the effect of an undue exercise of that 
influence upon the rights of the parties under the contract. 

737. The influence which is here referred to arises most commonly 
from the existence of a particular relationship between the parties, 
but the right to avoid a contract on the ground of undue influence 
may be exercised in any case where such influence in fact exists and 
haB been abused, even if the parties do not stand in any particular 
relationship to one another ( h ). 

The relationship between the parties may be of a parental or 
gitosi-parontal (t), spiritual (ft), or confidential character (Q. The 
most common examples of a confidential relationship are those 
of solicitor and client (m\ trustee and cestui que trust (n), 
guardian and ward (o), physician and patient (p), principal and 


& 


, Tate v. Williamson (1866), 2 Ch. App. 55. 
w /Aa to relief in the case of unconscionable bargains, see titles Fraudulent 
and' Voidable Conveyances ; Money and Money Lending ; and as to undue 
influence in the case of gifts and settlements, see titlos Gifts ; Settlements. 

(A) Smith v. Kay (1859), 7 II. L. Cos. 750, per Lord Oran worth, at p. 770, 
and per Lord Kinqsdown, at p. 779. 

(t) See Cocking v. Pratt (1750), 1 Ves. Sen. 400; Archer v. Hudeon (1844), 
7 Boav. 551 (uncle and uioce) ; Wright v. Vanderplank (1855), 2 K. & J. 1 (father 
and daughter) ; Berry v. Olazebrook (1891), 7 T. L. E. 574, C. A. ; Bainbn'gge v. 
Broume (1881), 18 Ch. D. 188 ; Harvey v. Mount (1845), 8 Beav. 439 (elder and 
younger sister) ; Thomber v. Sheard (1850), 12 Beav. 589; Carpenter v. Reriot 
(1759), l Eden, 338; Davies v. Davies (1863), 4 Giff. 417 (father and daughter) ; 
Chambers v. Crdbbe (1665), 34 Boav. 457 ; M'Mackin y. Hibernian Bank , [1905] 
1 1. R. 296 (mother and daughter); Savery y. King (1856), 6 H. L. Cas. 627 
(father and son) ; Bury v. Oppenheim (1859), 2G Beav. 594 (father and daughter); 
Sharp v. Leach (1862), 31 Beav. 491 (brother and sister). Reasonable family 
arrangements will not bo set aside on the ground of the exercise of parental 
authority, exoept where such authority appears to have been unduly exercised 
in order to acquire a personal benefit (see Hoblyn y. HuUyn (1689), 41 Oh. 1). 
200 ; Hartmtp y. liartopp (1856), 21 Beav. 259; Cory y. Cory (1747), 1 Ves. San. 
19 ; Tendril v. Smith (1740), 2 Atk. 85). See title Family Arrangements. 

(k) See Ilnguenin y. Baseley (1807), 14 Vos. 273 ; Allcard v. Skinner (1887), 
36 Ch. D. 145, 0. A. ; Motley v. Loughnun , [1893] 1 Ch. 730; Norton v. Ilelly 
(1764), 2 Edep, 286 ; Nbttidge y. Prince (I860), 2 Giff. 246 ; Lyon y. Nome (1868), 
L. R. 6 Eq. '655. 

(Q See Vobbett y. Brock (1855), 20 Bear. 624 (persons engaged to be married); 
Lwesy v. Smith (1880), 15 Ch. D. 655 ; O'Connor ▼. Foley, [1905] 1 1. R. 1. 
m) See Wright y. Carter, [1903] 1 Ch. 27, O. A. ; and title Solicitors. 

’w) See title Tbustb and Trustees. 

a) Bee Hylton v. Hylton (1754), 2 Ves. Sen. 547 ; Taylor ▼. Johnston (1882), 
19 Ch. D. .603 i Powil ^Powdl, [1900] 1 Oh. 243; Hatch v. Hatch (l804), 9 
Ves. 292 ; Wood v. DouhtB (1811), 18 Ves. 120 ; Wright ▼. Proud (1600), 13 Yes. 
136; Hamilton r. Mohm (1710), 1 P. Wma. 118. 

(p) See Dent y. Bennett (1835V 7 SfiiL 539 ; Aheame j, Hogan (1844), Drury 
temp. Sug. 310; BUlage. v. South: (t8‘62), 9 Hare, 534; Mitcheu t. Homfray 
(1881), 8 Q. B. D. HI. a A. i Sa idifft ▼. Ptio, (l«ClgV. L.B.48* 
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agent (q), husband and wife (r), Int it f|||ot necessary that the 
relationship should be of a strictly fiduciary character (•). 

The existence of any such relationship between the parties 
to 'a contract raises a presumption that undue influence has been 
exercised, and where the transaction is impeached the burden rests 
on the party possessing the influence to prove that the other party 
not only had full knowledge of the facts at the time when the con- 
tract was made, but that he acted under competent independent 
advice (t). 

"Where no such relationship exists between the parties, the 
burden of proving the exercise of undue influence rests upon the 
party who Beeks to avoid the contract on this ground (u). 

738. A contract may be avoided on the ground of undue influence 
exercised by a third person, provided that the other party was 
aware at the time when the contract was made that such undue 
influence had been exercised ( v ). 

739. The legal effect of undue influence is to render the contract 
voidable at the instance of the party over whom tho influence has 
been exerted (a) ; but the right to avoid a contract on this ground 
can only be exercised subject to the same limitations *as are 
applicable in the caso of other voidable contracts. If tho party 
who has been subjected to undue influence subsequently elects to 
affirm the transaction, the right to repudiate it can no longer be 
exercised (b) ; but there can be no affirmation iu such a case unless 


(a) See title Agency, Vol. I., p. 14 5. A s to directors of a company contracting 
witn the company, soe Gluckstein v. Barnet, [1900] A. C. 240 ; Imperial Mercantile 
Credit Association ( Liquidators ) v. Coleman (1873), Ij. U. 6 It. L. 189 ; Flanagan 
v. Great Western Bail. Co. (1868), 19 L. T. 345 ; and title Companies, Vol. V. 

(r) Bmron v. Willis, [1900] 2 Oh. 121, C. A. ; Bischoff's Trustee r. Frank 
(1903). Tfiis <XJ88 ; Chaplin A Co., Ltd. v. Brammall , [1908] 1 K. B. 233, 0. A; 
Howes 021 W. V (1W>8), 25 T. Ij. R. 171. No presumption of unduo influenoe 
arises from tno relationship of husband and wife where the wife is dealing with 
her separate property ( Grighy y. Cox (1750), 1 Ves. Sen. 517 ; Nedhy y. Nedhy 
(1852), 5 Do G. & Sin. 377 ; Bank of Africa r. Cohen (1909), 25 T. L. B. 286). 
See also title Husband and Wipe. 

(s) See Harvey y. Mount (1845), 8 Bear. 439; Page v. Horne (1848), 11 Bear. 
227 ; Beanland r. Bradley (1854), 2 Sm. & G. 339 ; Coulson r. Allison (I860), 
2 De G. F. & J. 621 ; Sharp y. Leach (1862), 31 Bear. 491 ; Sercomhe r. Sanders 
(1866), 34 Boar. 382; Tate v. Williamson (1866), 2 Ch. App. 66; Wright r. 
Long (1898), 14 T. L. B. 434 ; Cavendish r. Strutt (1903), 19 T. L. B. 483; 
Chaplin A Co., Ltd. v. Brammall , supra. 

(f) Smith r. Kay (1869), 7 H. L. Coe. 750; Kempson r. Ashbee (1874), 
10 Ch. App. 15; Sharp y. Leach, supra ; Morley r. Loughnan , [1893] 



106, H. L. ; Waters r. Shaftesbury (Bari) (1866), 14 L. T. 184; Imperial Mercan- 
tile Credit Association (Liquidators) r. Coleman (1873), L. R. 6 IL L. 180 J 
QlucksUm v. Barms, [1900] A. 0. 240; Powell v. Powell , [1900>* Oh. 243; 
Bartfm r, nWis,J19O0] 2 Ch. 121, C. A. 

J u) Bladeio r. Clark (1852), 15 Bear. 595. 

v) Oobbett r. Brock (1665), 20 Bear. 524 ; Thornier jr. Shehrd(lBbOt 12 Bear. 
> l Bunbury ?. Hibernian Sunk, £1908] 1 I. 3fc:201 s Chaplin & Go., LA. v. 
“ ~ ’ ~ Bear. 605, tad Smith y. 


BrammaB, supra ; and see Blackie y. Clark (18 
Kay (1669), 7 H. L. Cas. 760;, 


a) A&caed r. 
>} multeity. 
,H.L.— VII. 


36 Gh. D. 146. 0. A 

, 8 Q. B. 0. 587, 0. A ; AUcard y. Skinner, supra ; 

P 


869 

8CQS.2. 

Commit 

Burden of 
proof. 


Influenoe of 
third person. 


Legal effeot 
of undue 
influenoe. 



860 


Contract. 


Biot. 2. 
Consent. 


Form. 


Written 

contracts. 


Contracts 
reqniicd to 
by deed. 


it is made with fall knowledge of the facts and of the party's rights 
after he has been released from the influence of- the other (c). 
Tho right to repudiate is not lost by mere delay in exercising it, so 
long as the relationship from which the influence arises continues 
to exist between the parties (d). 

Sect. 8. — Form of the Contract. 

740 . Speaking generally, a contract may be validly made either 
verbally or in writing, and if it is in writing, either under hand 
only or under seal ; but certain contracts must be in writing, and 
of these some must be in the form of a deed, i.e., under Beal(e). 

741 . Contracts in writing under hand only do not form a 
distinct class. In their general incidents they do not differ from 
verbal contracts, and in cases where writing is made a statutory 
requirement it is usually only as a matter of evidence, and not of 
the BubBtance of the contract (/). The term “parol" is sometimes 
applied to simple contracts, whether written or oral, as distinguished 
from contracts by deed, and sometimes to oral as distinguished from 
written contracts. It is more properly used in the former sense. 

Suu-Seot. 1 . — Contracts that must It made by Deed. 

742 . Tho following contracts, in order to be enforceable, must be 

made by deed: — (i.) Contracts made without valuable considera- 
tion {g ) ; (ii.) contracts of corporations ( h ) ; (iii.) leases for more 
than three years, or reserving a rent less than two-thirds of the full 
improved value (t) ; (iv.) assignments and surrenders of leases (i) ; 
(v.) assignments of sculpture O'). In addition to these, transfers of 
shares in companies must, in the absence of provision to the con- 
trary in the articles of association, bo made by deed (fchnbr.^d the 
statutory form for the transfer of a British ship ,430 (eldr share 
therein is in the form of a deed (Z). ''*.*.*#■ *a 

_ nqp 


Wright v. Vanderplank (1856), 8 De G. M. & G. 133 ; Wentworth, v. Lloyd (1864), 
10 H. L. Caa. 689. Soo also Howes v. Dishop (1908), 25 T. L. B. 171. 

(c) Moron v. Payne (1873), 8 Ch. App. 881; Bain Wig ge v. Brown (1881), 18 
Ch. D. 188, 196. 

(cl) Kempson v. Ash lee (1874;, 10 Ch. App. 18; Allcard v. Skinner , supra; 
Fry v. Lane (1888), 40 Ch. D. 312, at p. 324. Compare Wentworth v. Lloyd 
(1864), 10 H. L. Cos. 689. 

(e) As to the execution and nature of a deed, see titlo Deeds and other 
Instruments. * 

1 (/) Rann y. Hughes (1778), 2 Tern Bep. 360, n., H. L. 

If) As to the nature of yaluablo consideration, see p. 363, post 
(a) But there ore many exceptions ; see, generally, titles Companies, VoL V. ; 
Corporations; Local Government; Public Health Em 
(0 Statute of Brands (29 Oar. 2. o. 3), ss. 2, 3; Beal Property Amendment Aot, 
1846 (8* 9 Yiot. o. 106), 

(A Sculpture Copyright Act, 1874 (64 Geo. 3, o. 66), s. 4. The statute does 
\ but the inference is that the oontraot should be so 
auo | 000 VI1UO VWAIWjVffA and Literary Property. 

(i ft ) The transfer must always be by deed in the case of a company registered 
under the Companies Clauses Consolidation Act, 1846 (8 ft 9 Yiot. e. 16), 
ss. 14, 16. See title Companies, Yd. V. 

( 1 ) Merchant Shipping Act, 1894 (67 ft 68 Y2o& e. 6&)* See title Shipping 
and Navigation. 



Part III.— Formation op Contract. 

Sttb-SEct. 2. — Contracts required to to in Writing. 

(1) What Contract* must be in Writing . 

748. The following contracts, in order to be enforceable, mast 
be evidenced by some memorandum or note thereof in writing, 
signed by the party to be charged or by some person lawfully 
authorised by him to sign(m): — (i.) A contract by an executor or 
administrator whereby he incurs a personal liability to discharge 
a debt or obligation of the testator or intestate (n) ; (ii.) a 
contract to become liable for the debt, default, or miscarriage of 
another person (o); (hi.) a contract made upon consideration of 
marriage (p) ; (iv.) a contract relating to lands, tenements, or here- 
ditaments, or any interest in or concerning them ( q ) ; (v.) a 
contract which is not to be performed within one year from the 
making thereof (>•)• 

744. A contract for the sale of any goods of the value of £10 or 
upwards (even though such goods may be intended to be delivered at 
some future time, or at the date of the contract may not be made or 
ready for delivery) is not enforceable, unless either (a) the 
buyer accepts (s) part of the goods sold and actually receives 
the same, or gives something in earnest to bind the contract or 
in part payment, or (b) some note or memorandum in writing of 
the contract be made and signed by the party to be charged, or his 
agent in that behalf (t). 

(m) Statute of Frauds (20 Cur. 2, o. 3), s. 4. The person lawfully authorised 
to sign need not be authorised in writing ; the authority may be given verbally, 
or be implied from tho conduct of the parties or the oircumstance of the case 
{Mortlock v. Bnller (1604), 10 Ves. 292, at p. 311 ; I hard v. PH ley (1869), 4 Oh. 
App. 548; Coles v. Trecothick (1804), 9 Ves. 234; Graham v. Munson (1839), 

6 Bing. (n. o.) 603 ; Bowen v. D' Orleans ( Due ) (1000) , 16 T. L. R. 226, 0. A.). Nor 
need he be authorised specifically to sign a memorandum as a record of the 
oontract ( John Griffith* Cycle Corporation v. Humber A Co., [1899] 2 Q. B. 414, 
0. A. This case was reversed in the House of Lords, but upon another point; 
see [1902] W. N. 9). Semble, that the statuto has no application to contracts 
under Beal, which may be enforceable without signature if duly sealed and 
delivered (see Cherry v. Ileming (1849), 4 Exch. 631 ; Aveline v. Whitson (1842), 

4 Man. A G. 601 ; Cooch v. Goodman (1842), 2 Q. B. 580 ; Holmes v. Mitchell 
(1869), 7 0. B. (n. s.) 361, "a deed is not within the Statute of Frauds," per 
Wilijsb, J., at p. 368). 

(n) Ibid. See title Executors and Administrators 

(o) Ibid. See p. 362, post. 

\p) Ibid. See p. 364, post. 

(q) Ibid. See titles Landlord and Tenant; Sale of Land. 

(rl Ibid. See p. 365, poet. 

(sj “Accepts" here is used in a technical sense, and means the doing of 
any aot in relation to the goods whioh recognises a pre-existing contract of sale, 
whether there be an acceptance in performance of the contract or not (Sale 
of Goods Act 1893 (56 A 57 Viet c. 7l), s. 4V. 

(t) Sale of Goods Act, 1693 (56 A 57 Viet a 71), •> 4. See also title 
Sale of Goods. Other enactments that necessitate a contract in writing in 
particular instances are: Statute of Frauds (29 Car. 2, o. 3), as. 1, 2, 3 
(the Real Property Amendment Aot, 1845 (8 & 9 Viet. o. 106), at.^8, requires 
these contrasts to be by deed ; see title Landlord and Tenant) ; Merchant Ship- 
ping Act, 1894 [57 A 58 Viet c. 60) , contracts for the transfer .of * ship ear a share 
therein, see title Shipping and Navigation; Stamp Aot* 1891 (54 A 55 Viet, 
o. 39), policies of sea insurance, see title Insubanob ; Bflla of Sale Acts, 1878 
and 1882 (41 A 42 Viet. c. 31 ; 45 A 46 Viet. o. 43), bille of sale, see title Bills of 
fur.*, Vol. IIL, p. 1 ; Copyright Acts, assignment of oopyright, see title Copy- 
right * BUI* of Exchange Act, 1862 (45 A 46 Viot. o. 61), bills of exchange 
and promissory notes, see title Bills of Exchange etc., Vol. H., p. 457. 
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748. The effect of the above statutory requirements is not to 
render void contracts which do not comply therewith, still less 
to make them illegal, but to make a note or memorandum in writing 
indispensable evidence in proceedings to enforce them (»). Heme 
a contract made abroad in a country by the law of which writing 
is unnecessary will not be enforced in England unless the provisions 
of the statute are complied with, because, although the formalities 
required are generally governed by the lex loci contractus , the mode 
of proof is regarded as a matter of procedure, which depends upon 
the lex fori (?)• 

(a) Promise to answer for the delt etc. of another. 

746. The words "promise to answer for the debt, default or 
miscarriage of another " have boen construed very strictly and 
narrowly. Jn the (list place, it is well established that the statute 
has no application whore a primary liability is incurred by the 
promisor, but only applies where he incurs a secondary liabptf to 
answor for the debt or default of another for which that other is 
primarily liable (a). Thus, a promise to pay a debt incurred by qp 
infant which is void or voidable by him on the ground of his 
infancy (6), or to fulfil a contract entered into by a corporation 
which is not enforceable against the corporation because it i0 not 
undor seal (c), is not within the statute and is therefore binding 
although not evidenced by writing. An agreement to give a 
guarantee is within the statute (d). 


(u) Maddison y . Aldcrton ( 1 SS*3), 8 App. Cas 467, j*r Lord Blackburn, at 
p. 488; Britain v. Itossiler (1879), 11 U. 13. D. 12.1, 0. A. ; Ihu/iil v. Masher 
(1889), 22 Q. 13. D. 364. The statute must bo specially pleaded (R. »S. 0., 
Old. 19, ir. 16, 20 ; Clarke v. Callow (1876), 46 L. J. (q. b.) 63, C. A. ; James 
y. Smith , [1891] 1 Ch. 384). It is not noccssary, in oidei that tho statute 
should apply, that the action should be bi ought on tho agreement ; it is 
sufficient if the effect of the action ii to “ charge ” tho defendant by moans of 
tho agioomont ( Carrington v. Roots (1837), 2 M. & W. 248). Where a contract 
of sale is not onforcoablo by reason of the statute, tho buyer has no insurable 
interest in the goods ( Stockdalt v. Dunlop (1840), 6M. & W. 221), nor, where the 
requirements of tho statute have not been complied with, can a buyer bring an 
action against the earner for loss of the goods, treating the vendor as hie agent 
to forwaid ( Coombs ▼. Bristol md Exeter Rail. Co. (1868\ 3 II. & N. 610; soe 
also Coats v. Chaplin (1842), B. 483); nor can a buyer bring m\ action 
against a stranger for oon version of the goods after tho making of the actual 
contruot and before the reduction of its tornis to writing (Felthonse v. Bindley 
(1862), 31 L. J. (?. P.) 20iL 

( v ) Letova y. Brown (1862), 12 C. B. 801. For a treatment of this subjeot in 
detail, see title Conflict of Laws, Vol. VI., p. 232. 

“ E. 7 II. 


(a) Laheman v. Mountetephen (1874), 


17; Dixon v. Ilutfidd 




J a | jitTAi rsyv vs s'mihui a > i uuubU) JJi v*t UI41 VU« f 

Thomas v. Cook (1828), 8 B. 4 0. 728; Guild A Co. v. Conrad, [1804] 2 
886 ; Batson y. King (1869), 4 H. & N. 739; Reader y. Kingham (1662), 13 

it, fiartnoll (1863), 32 L. J. (q. b.) 381 ; Wildes y. 

„ , Eq. 198; Keats v. Temple (1797), 1 Bos. * P. 168; 

y. TraU (1826), 2 €* a P. 82 ; Starry. Stott (1833), 6 0. & P. 241; Oroft 
'Iwood (1793), lEsp. 121 ; and see title Guarantee. 

* •« v. Muntbach (1767), 1 Bum 873. 

tan y. Mountetephen, supra, 
fett y. Bateman (1865), L. R. 1 0. P. 183. 
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747. It is also necessary, in order that the promise may be 
within the scope of the statute, that the person primarily liable 
should continue to be so liable notwithstanding the promise* The 
statute does not apply to a promise to pay the debt of another under 
such circumstances that the original debt is extinguished («), or a 
promise to assume the liability of another in substitution for hie 
liability and so as to discharge him (/). Nor does the statute apply 
unless the promise is made to the creditor or person to whom the 
duty is owing; a promise to a debtor to pay his debt is not within 
the statute (g). 

748. A promise in the nature of an indemnity is not within the 
statute, although it may involve the obligation of discharging a debt 
for which another person is primarily liable ( h ), nor does the 
statute apply to a promise by one of several persons against whom 
a claim is made to discharge the claim. The debt or obligation 
must be exclusively that of another person (i). Nor does the statute 
Ipbly where the promise to answer for the debt or default of 
ftstgUier is only an incident of a contract dealing with other 
mflKrs ( k ), as in the case of an agreement by an agent to sell on a del 
credSfe commission ( l ), or an agreement by an agent or servant tc 
be answerable in respect of a certain proportion of bad debts incurred 
by him ( m ). Where, however, the only object of the contract is to 
secure forbearance in favour of the person primarily liable, a promise 
to pay his debt is within the statute, whatever may be the ultimate 
motives of the promisor (n). 

749. The statute does not apply where there is some valuable 
consideration for the promise, other than mere forbearance on the 
part of the promisee, as, for instance, where debts are assigned to a 
person in consideration of an agreement by him to pay a certain 
composition to the creditors (o), or the promise is made in considera- 
tion of the promisee giving up a lien (p) or delivering up goods on 


132 ; Button A Co. v. Grey. £1894] 1 a B. 283, ' 

(ft BhM v. Woodcock mnyi B. & 0. 7! 
mStitom ▼. Wickham (18 2 fc. & J. 478. 

(m) Button A Go. ▼. Grey, sit pm. <■?, • 

(») Marburg India Rubber Comb Co. v. Martin; eupra. 
(o) Anstey ▼. Marden , supra. 

( j>) Castlingv. Auberi (1), 2 East, 323 j FA 
(». S,) 374; WHlUtoM V. Leper (1780\, 3 Burr. 1 


/. £1894] 1 a B. 283, 0. A. 

(1827), 7 B. & 0. 73; Couturier, Hattie^mprm 
Ip8j* 2 K. A J. 478. " f ‘ 
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(e) Goodman v. Unate (1818;, il5.& Aid. 297 (promise to pay on dtsenarge of 
debtor from execution on a ca. sa.) ; Rutcher v. Steuart (1843;, 11 M. & W. 837 ; 
Tomlinson v. QeU (1837), 6 Ad. & El. 664. 

(/) Brotoning v. SUdlard (1814), 5 Taunt. 450 (buyer of goods who was unable 
to pay for them transferred them to anothor who promised to pay the price) ; 
Taylor ▼. Hilary (1833), 1 Cr. M. & B. 741 (a oase of novation) ; Anstey v. 
Harden (1804), 1 Bos. A P. (?r. B.) 124 ; and see p. 505, poet. 

(a) Eastwood v. Kenyon (1840), 11 Ad. A EL 436. 

(A) Jle Hoyle , Hoyle v. Hoyle, £1893] 1 Ch. 084, 0. A (undertaking by a 
partner to indemnify the firm in respect of debts owing by a named person hold 
not within the statute). 

(t) Ovrell v. Copmek (1830), 20 L. J. (cm.) 269 (olaim against trustees and a 
beneficiary who had bought a portion of the trust property from them for breach 
of trust ; promise by the beneficiary to pay a certain sum in settlement of the 
daim) ; Thomas v. Cook (1828), 8 B. & 0. 728 (promise by one co-surety to 


v. theesier (1839), 7 0. B. 
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biot. 9, fvhich he haB distrained (q), or where the promise is to pay a debt 
Form of the out of funds belonging to the debtor in the hands o! the promisor (r), 
Contract, or to pay or guarantee the payment of debts in consideration of an 
assignment to the promisor of property belonging to the debtor (a). 

Though no action can be brought on a parol guarantee, the 
courts have power to enforce one against a solicitor by virtue of 
their summary jurisdiction over their own officers (<). 

Damages for 750. The words “ default or miscarriage " extend to a liability 
tort> to pay damages in respect of a tort (a). 

(b) Agreement made upon Consideration of Marriage. 

Marriage 751. An agreement in consideration of marriage must not be 
contracts. confused with a promise to marry ; the matters aimed at by the 

statute are such agreements as marriage settlements and tho like ( b ). 
Such a contract must bo evidenced by writing whieh complies with 
the statutory requirements. Two questions that may arise in these 
cases are — (1) Did what was done amount to an offer which was 
turned into a contract by the celebration of the marriage ? (2) Is 

the contract in writing so as to satisfy the Statute of Frauds? 

It is necessary to distinguish between a mere representation that 
the writer intends to do something in the future and a definite offer (<?). 

752. The cases cited on tho question as to whether or not 
there is a contract are also, for tho most part, authorities on tho 
question as to wliethor the contract is sufficiently expressed in 
writing (d). 

(7) Edwards v. Kelly (1817), 6 M. & S. 204. 

(r) Jlodgson v. Anderson (1825), 3 13. & C. 842. 

(a) llird v. Gammon (1S37), 3 Bing. (.v. 0.) 883 ; Hargreaves v. Parsons (1844), 
13M.&W. 561. 

(<) Evans v. Dunam (1831), 1 Tyr. 283; an oral guarantee may be given 
in evidence to show that the defendant hud accepted a bill as an accommodation 
bill; Greeswell v. HW(183<)), 10 Ad. & El. 460. 

(а) Kirkliam v. Matter (1820), 2 B. & Aid. 613. 

(б) Soe Cork v. Baker (1717), 1 Stra. 34. 

(c) Re Fichus, Farina v. Fichus , [1900] 1 Ch. 331, per Cozens-Hardy, J„ at 
p. 334. Examples of tho forinor aro Moor house y. Colvin (1851), 15 Beav. 341, 
“ nor will that bo all, she is and shall be noticed in my will, but to what further 
amount I cannot Bay,” and Re Fichus f Farina v. Fichus , supra, “You are of course 
aware that with my large family E. will have a little fortune. She will have a 
share of wliat I have after tho death of her mother, who 1 wish to leave in comfort, 
able independence if I should loave her a widow.*' Examples of definite offers 
aro Laver v. Fielder (1862), 32 Beav. ,1, u I still adhere to xuy last proposition, to 
allow E. £100 a year . . . and at my decease she shall be entitled to her stiare of 
whatever proportv I may die possessed of ” ; Alt v. Alt (1862), 7 L. T. 206, *' if 
your daughter has, or may havo, money, my wish and intention would be, that it 
Bhould bo so settled for her sole and separate use ’* ; Uammersley v. De Bid (Baron) 
(1845), 12 Cl. & Fin. 4 5, ELL.," Mr. J. P. T. (the father) also intends to leave a 
further sum of £10,000 in Ms will to Miss T. to be settled on her and her children, 
tho disposition of which, supposing she has no children, will be prescribed by 
the will of her father. These are the bases of the arrangement, subject of 
course, to revisiou, but they will be sufficient for Baron JB. to act upon.” 
See also Luders v. Anstey (1799), 4 Yes. 001 ; Coverdale v. Eastwood (1872), Ii. B. 

■ jft Eq. 121 ; Syngev. Synge, [1894] 1 Q. B. 466, 0. A. ; 8aundersv . Cramer (1842), 3 
Dr. & War. 87 ; King vt Bears (1835), 2 Cr. M. & B. 48 ; Shadwdl v. ShadweR 
(1860), 9 0. B. {ft. B.) 159. A letter purporting to bequeath certain property to 
an intended wife was held not to be a contract to settle the property ( Vincent v. 
Vincent (1887), 56 L. T. 243, 0. A.). See title Sstxlu&nts. As to pari 
performance, see p. 379, post. 

* ■' See also on this point Randall y. Morgan (1805), 12 Tee. 67. 
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Instructions for a marriage settlement which contain the con- 
ditions agreed upon as the basis of the settlement, do not constitute 
a memorandum of an agreement (e), but a memorandum made at 
the time of the marriage of a verbal agreement made before marriage 
is sufficient (/). 


(o) Agreement not to It performed within a Tear. 

753. Where an agreement distinctly shows upon the face of it 
that the parties contemplated its performance to extend over a 
greater space of time than one year, the case is within the Statute of 
Frauds ; but where the contract is such that the whole may 
possibly be performed within a year, and there is no express 
stipulation to the contrary, the statute does not apply ( g ). 

For example, agreements to pay a sum annually for fivo years 
and afterwards an annuity for life (h), for a partnership for three 
years (i), to supply goods for a period longer than a year (A), have 
been held to be within the statute (l). 


754. A contract of service,* or a contract to hire a chattel, 
for a term of more than a year is within the statute and must be 
in writing (m), and so is a contract for a year’s service to commence 
at a future day (»), with the exception that a contract for a gear’s 
Bervice to commence on the day after the day on which the contract 
is made is not within the statute, the reason being that the day 
of making the contract is not reckoned (o). But a general hiring 


(e) Caton v. Caton (1867), L. B. 2 H. L. 127. 

(/) Barkworth v. Young (1856), 4 Drew. 1 ; Re Holland, , Gregg v. Holland, f 1902] 
2 Ch. 360, 0. A. 

( g ) Peter v. Compton (1603), Skin. 353; 1 Smith, L. 0., 11th od., 316; 
Smith v. Westall (1698), 1 Lord llaym. 316 ; Souch v. Slruwlridge (1846), 2 0. B. 
80S, per Tindal, O.J., at p. 815, cited with approval by Lord Esher, M.R., 
in McGregor v. McGregor (1888), 21 CL B. D. 424, 0. A., at p. 429. In the latter 
case it was held that an agreement between hnsband and wifo to live apart, tlio 
husband to allow the wifo a weekly sum for maintenance, was not within the 
statute, becauso there might have been a reconciliation within the yonr. 

(h) Sweet v. Lee (1841), 3 Man. ft G. 452. 

(t) Tomkins v. Rundell (1871), 19 W. B. 413; and see Williams r. Jones (1826), 
5 B. & 0. 108, per Holroyd, J., at p. 110. 

(k) Re PetUreguinea Patent Fuel Co., Ex parts Aeraman (1862), 31 L. J. (CH.) 
741, 0. A 

(l) Boy dell v. Drummond (1809), 11 East, 142 (sale of prints by subscription) ; 
ana compare Manor v. Pyns (1825), 3 Bing. 285. In McGregor v. McGregor , 
supra , confirming Souch v. Strawhridge , supra, and Boydell v. Drummond, supra, 
it was laid down that if the contract can by possibility be performed within the 
year the statute does not apply ; Eley v. Positive Assurance Co. (1675), 1 Ex. D. 
20 (employment as solicitor during good oonduct); and Davey v. Shannon 
(1870), 4 Ex. D. 81, ware in effect overruled. In Farrington v. Donohoe (1806), 

1 Ir. 0. L. 675, an agreement to maintain a child of five years of age until it 

should he able to maintain itself was held to be within the statute, but the 
deoision is prior to McGregor v. McGregor , supra , with which it does not seem to be 
consistent. See also Siaebotham v. Holland , [1805] 1 Q. B. 378, 0. A (tenancy 
for three years) ; Milsom v. Stafford (1899), 60 L. T. 590, 0. A (lettingplont for 
three yean). - « ■* • 

(mYBracegirdU v. Heald (1818), 1 B. ft Ad. 722; Giraudr, BkhmonA (IW), 

2 0. B. 835 ; Milsom v. Stafford, supra. 

(») Britain v. Rossiler (1879), 11 Q. B. D. 123, 0. A. ; Shelling v. Huntingfield 
(1834)* 1 Or. M. ft R. 20 ; and Bracegirdle r. Heald, supra. 

lo) Smith r. Gold Coast and Ashanti Explorers, ltd., [1003] 1 K. B. 265, 538, 
0. A. See dicta in Cawthoms v. Cordrey (1863), 13 0. B. (if. s.) 406, and in 
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from year to year is not within the statute (p) ; nor is a contract of 
service for an indefinite period, determinable by reasonable notice (q). 

766. The following are some examples of agreements that have 
been held not to be within the statute, and so do not require to be in 
writing: — To pay money to a man on his marriage (r), to leave 
money by will (s), to pay money on completion of a voyage that it 
waB possible to complete within a year (t) ; to employ a person as 
sole agent for the sale of patented articles until the sale of the 
patent to a company ( u ) ; and to maintain a child at the request of 
the defendant for so long as the defendant should think proper (a). 

766. The mere fact that an agreement which contemplates per- 
formance over a longer period than a year, such as a contract of 
service for a term of years, may be terminated by the parties by 
notice or otherwise during the year does not take it out of the 
operation of the statute (6). 

767. The statute has no application to contracts for an executed 
consideration (c), or where the contract is to be entirely executed by 
one party within the year (d ) ; nor is a contract under the terms of 
which it is possible that one of the parties may wholly perform 
his part of the contract within the year, although the performance 
by the other party extends over several years (e). 


Britain v. Rvsaiter (1870), 11 Q. B. D. 123, 0. A. Ddlur v. Parking ton (1901), 
84 L. T. 470, to the contrary, must bo considered overruled by Smith v. Gold 
Court and Ashanti Explorers, Ltd. A 1903] 1 K. B. 285, 538. 

p) Bterton v. CUlyer (1827), 4 Bing. 309. 

g) Souch v. Struwhr idye (1846), 2 C. B. 808, per TlNDAL, O.J., at p. 815. 

r) Peter v. Compton (1693), Skin. 353. 

(s) Ridley v. Ridley (1805), 34 Boav. 478 ; and boo Wtlls v. Horton (1820), 4 
Bing. 40, and Fenton v. Emblera (1702), 3 Burr. 1278. 

It) Anon. (1693), Salk. 280. 

(a ) LnveletU v. Riches (1908), 24 T. L, B. 336. 

(a) Souch v. Struwbridye; suitra. For other exumjdoB of agreements not within 
the ntntute, Bee McKay v. Rutherford (1848), 6 Moo. P. 0. 0. 413; Murphy v. 
Sullivan (1865), 11 Ir. Jur. (N. a.) Ill; Knowlman v. Bluett (1873), L. B. 9 
Exoh. 1, afflnnod (1874) ibid. 307, Ex. Oh., a promise to pay a certain sum a 
year for bringing up illegitimate children (appealed against and disposed 
of on other grounds) ; Miles v. New Zealand Alford Estate Co. (1886), 32 Gn. D. 
266, 0. A., per Noktii, J. f at p. 276, an agreement for the abandonment of 
legal proceedings; Bevan v. Carr (1885), Cab. & EL 499 ; see also Smith v. 
Neale (1857), 26 L. J. (o. p.) 143 ; Mites v. Bough (1842), 3 Q.B, 845, and 
Francam v. Foster (1692), Skin. 356. In tho case of Collie v. Botthamley (1858), 
7 TV. B. 87, the defendant by a parol agreement agreed to serve the plaintiff 
for a rear cortoiu to commence at a future date and thenceforth until the parties 
should determine the same by three months’ notice. After serving some yean 
the defendant left' at the end of a year without notioe, and it was held that 
the plaintiff oould maintain an action for breach of the agreement notwithstanding 
the Statute of Frauds. 


(b) Dobson y. Collie (1856), 1 H. & N. 81 ; Birch y. Liverpool (Earl) (1829), 9 
B. & 0. 392; Lavelette y. Riches, supra; Re Pentreguinea Patent Pud Co „ 
Ex parte Aoraman (1862), 31 L. J. (oh.) 741, 0. A. 

(<y Knowlman V. Bluett, supra ; Souch v. Strawbridge, supra. As to executed 
consideration* tee p. 

(eft Dondlan y. Read (1832), 3 B. & Ad. 899, where the plaintiff, a landlord, 
had laid out £50 on improvements in consideration of the tenants agreeing to 
pay him £5 more rent; Smith y. See 1 Smith, L. 0., 11th ed.7319. 

(«) Cherry y. Heming (1849), 4 Exoh. 631 (assignment of patent, the price to 
be paid by instalments extending oyer several years). 
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(2) The EeeenHaie of the Writing i 
(a) The Memorandum or Note. 

758. The memorandum need not be contemporaneous with the 
contract ; it is sufficient if it be made subsequently to a parol agree* 

lent (/). But it must be in existence when the action in respect of 
the contract is commenced (#), and for a memorandum to be effective 
there must be a concluded agreement existing at the time when it is 
signed (//). 

759. The statute does not require the memorandum to be signed 
by both parties, but only by the party to be charged. A memo- 
randum signed by one party makes the contract enforceable against 
him, though it is not signed by the other party (t), and a written 
proposal signed by one party and accepted orally by the other 
is sufficient to bind the former ( k ). But such a proposal muBt 
show to whom it is made (a). 

Where an agreement is signed in counterpart, and there is a 
complete memorandum as agaiifst one party, it is not a defence to an 
action by the other party that there is an error in the memorandum 
signed by him (&)• 

760. No special form is required fora memorandum (c). It neednot 
be under seal (d). Any document conforming to the statutory requi- 
sites, and containing all the essential terms of the contract, will be a 
sufficient memorandum. Thus, a rough draft, the parties contem- 
plating the preparation and execution of a more formal agreement (e), 



[1002] 2 Ch. 360, 0. A 
(g) Lucas v. JHxon (1S89), 22 a B. D. 337, 0. A. ; Bill v. Lament (1841), 9 
M. & W. 36. 

(A) M unday v. Asprey (1880), 13 Ch. D. 835, per Fitv, J., at p. 857, in which 
case it was held that an engrossment of a conveyance containing a recital that 
the vendor had contracted with the purchaser for the sale to him of land at a 
certain price, accompanied by a signed lottor referring to the engrossment and 
the payment of the purchase-money, was not n memorandum. 

«) Egerton v. Mathews (1805), 6 East, 307 ; Seton v. Slade (1802), 7 Ves. 265; 
Laythttrp ▼. Lri/ant (1836), 3 Soott, 238. 

(k) limes v. PuksUy (1866), L. R. 1 Exch. 342, Ex. Ch. 

(a) II tZKanu v. Jordan (1877), 6 Ch. D. 517. 

(5) Butcher v. Nash (1889), 61 L. T. 72. 

(c) Welford v. Beazely (1747), 3 Atk. 503. A blank promise to pay, not addressed 
to anybody but headed with the name of the Congregational Union Jubilee Fund, 
and fiUafl in and signed, was held not a memorandum within the Statute of 
Frauds (Be Hudson, Creed v. Henderson 33 W. R. 819). 

<d) Wheeler v. Newton (1690), Free. Ch. 16. 

(e\ Cray ▼. Smith (1889), 43 Ch. D. 208, 0. A A memorandum contained 
a statement that the defendant had accepted the title, and the lease was 
to bo granted by the lessor as the defondant might direct, and this was held 
Sufficient ( Morgan v. Worthington (ISIS), 38 L. T. 443). Where, in the case of 
letters, the drawing up of a formal instrument between the partwais . con- 
templated, it is a question of construction whether the letf^ihouHddnratute 
abuiding agreement or that there should be ^bonding agreement until the 
instrument had been drawn up ; see Boseiter ▼. Waltr (1878), 3 App. Oas. 1124 ; 
2W|Hrtw# ▼. Jenkim (1878h&Gh. *>.70; V. Lambert (1889), 41 Oh. D. 

285; mg V. ffoun&l, £1896] 2 Ch. 787; forth ▼. Pereival, [1898] 2 Ch. 
ISM 
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a recital in a will (/), an affidavit (<?), a bill of parcels (h) 9 a 
letter to a third person (i), an offer acted upon (ft), a receipt (/), 
or a resolution in the minute-book of a company (m), may be a 
sufficient memorandum. A telegram sent by one o’! the parties 
may be a sufficient memorandum to bind that party (n), .and. a 
bill of exchange may bo a sufficient memorandum, if the liability 
sought to be enforced is apparent on the face of the bill (o). A letter 
by a principal to his own agent, recognisiug the terms of a contract 
made by the agent on his behalf, is a sufficient memorandum 
to charge the principal in an action by the other contracting 
party (/>). 

A document is available as a memorandum, although it contains 
a repudiation of the contract, if it recognises all the terms 
thereof (q), and does not set up any fresh term (r). But letters 


(/) lie Hoyle, Hoyle v. Jloyle, [1893] 1 Oh. 84, 0. A 

(y) Barkworth y. Young (1856), 4 Drew. 1. 

Ui) Schneider v. Norris (1814), 2 M. & S 286. 

(i) Bateman v. Philips (1812), 15 East, 272; Longfellow y. Williams (1804), 
Peake's Add. Cas. 225 ; Oilrnn v. Holland (1865), L. R. 1 0. P. I ; Moore y. Hart 
(1682), lVem. 110, 201. 

(A:) Powers v. Fowler (1854), 4 E. & 13. 511 ; Smith y. Neale (1857), 2 C. B. (n. S.) 
67 ; see also Forster v. Jiowlaml (1861), 7 II. & N. 103. 

(0 Evans y. Prothero (1852), 1 De 0. M. & G. 572. The decision iu this 
ci iso os to the admissibility of the documc.it, though unstamped, cannot now be 
relied on (soo p. 630, post). 

(m) Jones v. Victoria Graving Pock Co. (1877), 2 Q. B. D. 314. 

\n) Mcftlain v. Cross (1871), 23 L. T. 804 ; und see Godtoin v. Francis (1870), 
L. it 5 C. P. 293; Pitts v. Beckett (1846),“ 13 hi. AW. 743. It is doubtful 
whether a copy of a contract taken by a machine and put into a letter-book is a 
sufficient memorandum. 

(o) J. W. Holmes jfe Co. y. Amaza Durkee (1883), Cab. & El. 23. Thus, if a 
plaintiff draws and indorses bills to tho dofundunt and the defendant reindorses 
them to tho plaintiff, tho intention beiug that the defendant should bo a surety 
for tho price of goods supplied to her son, the bill is a sufficient memorandum 
( Wilkinson v. Unwin (1881), 7 Q. B. J). 636, 0. A.); or if a bill is drawn by the 
plaiiitiil upon the defendant payable to tho order of tho defondant and is indorsed 
by tho defendant and delivered to the plaintiff, the intention being that the 
defendant should become surety for his son, tho bill is a sufficient memorandum 
(J. W. Holmes Jk Co. y. Amaza Durkee , supra). But contrd if the liability to be 
enforced is not apparent on the face of the bill and proof of a special contract 
causing the liability is necessary (Steele v. M'Kinlay (1880), 6 App. Cos. 754). 

(p) Gibson v. Holland (1865), L. R. 1 0. P. 1. 

(q) Bailcj/ v. Sweeting (1861), 9 0. B. (*r. s.) 843 ; Elliott y. Dean (1884), Oab. A 
El. 283 ; Wilkinson y. Evans (1866), L. It. 1 0. P 407. In Leather Cloth Co. v. 
Jlieronimus (1873), L. R. 10 Q. B. 140, tho defendant had verbally ordered goods 
to be sent by a particular route. Tho goods were sent by another route, of 
which the seller informed the defendant by letter, inclosing an invoice. Defen- 
dant subsequently wrote a letter recognising the original order, but declining to 
pay ? on account of the, .change of route. Tho jury having found that the 
defendant had by his conduct ratified the change of route, it was held that the 
letter and idvoioe were a suffioieut memorandum. 

(r) Smith y, Sumam (1829), 9 I), A 0. 661, in which oose the repudiation set 
up the fresh term that the goods should be sound and in good condition. 
Whore the repudiation was oil the ground that the goods had not been delivered 
in time it was held tfcre was no memorandum ( Richards v Porter (1887). 
6 B. A 0. 437 ; and see Cooper y. Smith (1812), 16 East, 103). But where the 
repudiation identified the contract and thus showed that the defendant was 
wrong in repudiating the contract on the ground that the goods had not been 
delivered in time it was held there was a sufficient memorandum (Burton y. Bust 
(1871), L. R. 7 Exch. 1). 


Part III.— Formation op Contract. 

which show that there is a dispute between the parties as to what 
are the terms of the contract do not constitute a sufficient memo- 
randum, and in such a case parol evidence is not admissible to 
show what were the actual terms (s). 

(b) Connected Document* . 

761. When one document refers to another the two may be read 
together, so as to constitute a complete memorandum (t). 

The same rule applies if the documents can be connected together 
by reasonable inference, although there is no express reference from 
one document to the other (u). 

762. Parol evidence is admissible to identify a written document 


(s) Archer v. Bayne » (1850), 5 Exch. 625 ; Richards v. Porter (1827), 6 B. & 0. 
437 ; Coopery. Smith (1812), 15 East, 103. 

(<) Ridgway y. Wharton ( IS57), 6 H. L. Cas. 238. 

(tt) Wylsun v. Dunn (1887), 34 Ch.,D. 569 ; Peekv. N. Stafford Rail. Co. (1858), 
E. B. & E. 938, per Williams, J., at p. 1000 ; ibi-l. (1803) 32 L. J. (a. b.) 241, per 
Lord Westbuhy, at p. 270 ; Studda v. Wataon (1884), 28 Oh. D. 305 (two docu- 
ments, both referring to the same parol contract and together containing all the 
tornis) ; Baumann v. James (1868), 3 Ch. App. 508 ; Jackson y. Lowe (1822), 
7 Moore (o. r.), 219 (correspondence referring to the contract and to a» alleged 
breach thereof); Maerory v. Scott (1850), 5 Exch. 907. Examples of docu- 
ments held sufficiently connected are : Agreomont and receipt (Long y. Millar 
(1879), 4 0. P. D. 450, 0. A) ; two letters (Sheers y. T/iimblehy A Son (1897), 
76 L. T. 709, 0. A.) ; letter written on the back of an invoice ( Wilkinson v. 
Evans (1866), L. R. 1 0. P. 407); letters and an order (Allen v. Rennet (1810), 
3 Taunt. 169); a bill of parcels and a lottor referring to an order (Saunderson v. 
Jackson (1800), 2 Bos. & P. 238); instructions for a telegram signnd by the 
party, the telegram itself and letters {Godwin y. Francis (1870), L. It. 5 0. P. 
295); letter and receipt (Studda y. Wataon, supra)] agreement for sale of 
property and plan not referred to, but described as a plan of the property 
sold (Nene Valley Drainage Commissioners v. Dunkley (1876), 4 Oh. I). 1, 
0. A.) ; application to a society for workmen and an agreement by a work- 
man to accept the employment (Crane v. Powell (1868), L. It. 4 0- P. 123); 
receipt of auctioneer, memorandum, and conditions of sale ( Shardlow v. 
Cotterell (1881), 20 Oh. J). 90); receipt and letter referring to the same 
parol contract (Studda y. Watson, supra). Examples of documents held 
insufficiently connected are : Letters ( Potter v. Peters (1895), 72 L. T. 624); 
catalogue and sales ledger (Petrie v. Corf (1874), L. B. 9 Q. B. 210) ; letter and 
document described as a supplement contained in same onvolope (Krmheim v. 
Johnson (1877), 7 Oh, D. 60; but see Pearce y. Gardner, [1897] 1 Q. B. 688, 
0. A.); memorandum and letter ( Smith y. Dixon (1839), 3 Jur. 770); sold 
notes and letters (McCaul v. Strauss A Co. (1883), Cab. & El. 106 ; and soe 
Taylor v. Smith , [1893] 2 Q. B. 65, 0. A.) ; where the first of two papers was 
in the words " I agree to let the premises in G. L., containing three stables etc., 
for the same rent and subject to tho same conditions that I hold them myself,” 
it was held (Lord Campbell, L.O., dies.) that this paper, though ratified by the 
proposed lessee, did not satisfy the statute because it did not state the duration 
of the term ( Fitzmaurice y. Jiayley (1857), 9 H. L. Cas. 78) ; catalogue with 
conditions of sale and entry in sales ledger ( Peirce v. Corf \ supra). In order to 
satisfy the Statute of Frauds an entry in an auctioneer’s sales book must 
refer to the conditions of sale subieob to whioh the property is sold, so as to 
identify them, upon production, as Doing the conditions mentioned in the entry 
(RXshtan y. Whatmare (1878), 8 Oh. D. 467). When at a sale 4he conditions are 
not attached to the catalogue or referred to by it there is not a sufficient 
memorandum by the auctioneer writing the dmendanfs name against the 
article in the catalogue (ffinde y. WhiUhouse (1806), 7 East, 558, per Lord 
EuazrBQBOUOST, O.J., at p. 570; Kenworthy y. Schqjitld (1824), 2 B. A 0. 
P45). 
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Sect, 3. referred to in another written document so as to oonneetthem («$, 
Form of the and to prove that a writing exists and must have been impliedly 
Contract referred to by a writing signed by the party to be charged, though 
not therein expressly referred to, so as to make a complete 
memorandum (a). 

But parol evidence cannot be given to amplify an incomplete 
memorandum (6), nor to connect documents which contain no 
reference to one another, and cannot be connected by reasonable 
inference from the circumstances of the case (c). 

Subsequent 763. Where a contract or note or memorandum thereof in 
writing. writing exists which binds one party, any subsequent note in 

writing, signed by the other, is sufficient to bind him, provided it 
either contains in itself the terms of the contract or refers to any 
writing which contains them (d). 

But where the terms of the contract cannot be made out from 
the connected documents («), or where a term of the contract is 
omitted therefrom, there is no memorandum sufficient to satisfy 
the statute (/). 

(o) Parties. 

Description. 764. The memorandum must describe the parties in such a 
manner that there can bo no fair or reasonable disputo as to who 
are the respective contracting parties, and which of them is the 
buyer and which the seller, or as tise case may be iff). Where the 

(a) Morris v. Wilson (1850), 5 Jur. (x. a) 108; Hodges v. Horsfall (1829), 1 
Buss. ft M. 118 (parol evidence admitted to identify plan roferrod to) ; Jones y. 
Victoria Graving Dock Co. (1877), 2 Q. £. D. 314, 0. A. An envelope and a letter 
may bo connected together by parol evidence to supply tho name of one party 
\v lit ton on tlie envelope and not contained in tho letter ( Pearce v. Gardner , 
[1897] 1 Q. B. 888, C. A.). Where the defendant in a letter referred to an 
arrangement with the plaintiff, and it was shown that there was no other 
arrangement except a contract contained in a memorandum signed by tho 
pluiutiff, it wus held there was a sufficient memorandum ( Cave v. Hastings 
(1881), 7 Q. 11. 1). 125). Ip Oliver v. Hunting (1890), 44 Ch. 1). 205, in which 
case u memorandum of agreement signed by the vendor omitted to mention the 
property Bold, but a letter acknowledging the receipt of tho money and describ- 
ing the property waB also written by him, it was held that evidence was admissible 
to show the circumstances under which the letter was written so os to connect it 
with the memorandum. 

(o) Craig v. Elliott (1885), 15 L. R. Ir. 257. 

(5) Holmes v. Mitchell (1859), 7 0. B. (x. s.) 361. But parol e/idence is 
admissible to identify the subject-matter of a promise ; Shortrede v. Cheek (1834), 
1 Ad. ft £1. 57 ; Bateman v. Phillips (1812), 15 Rust, 272; see also Mwtyford v. 
Gething (1859), 7 0. B. (x. S.)305 ; New Zealand Dank v. Simpson, [1900] A. 0, 
182; Haigh v. Brooks (1839), 10 Ad. &E1. 309 ; Goldshedey. Sioan (1847), 1 Exch> 
154 ; Hoad y. Grace (1862), 7 H. ft N. 494 (“ goods supplied ” construed to mean 
goods to be supplied) ; Way v. Hearn (1883), 13 0. B. (n. a.) 292. 

(g BoytfeMj. Drummqnd (1809), 11 East, 142; Taylor ▼. Smith, [1893] 2 

(d) Dobell V. Hutchinson (1835), 3 Ad. ft El. 355; Cave y. Hastings (1881), 7 
Q. B. I). 125. 

(e) Taylor y. Smith , [1893] 2 Q. B. 65, 0. A., where the documents consisted 
of an advice note, an indorsement thereon, and a letter. 

(/) M'Mulls* *. AWW1S79), 6 L. R. Ir. 463, in wbioh ease the entry in the 
auctioneer's book did pot mention that the sale was by sample and there was no 
description oi the quality ofths goods. Subsequent correspondence mentioning 
the quantities, prices, and'piaoea of deposit of the goods was held not to amount 
to a sufficient memorandum on account of the same defect. 

< g ) Potter y. Duffield (1874), L. B. 18 Eq. 4; Williams v. Byrnes (1863), 1 



Fart III. — Formation of Contract. 


m 


memorandum is ambiguous as to which party is buyer and which taex»s. 
seller, parol evidence is admissible to show the surrounding circum- Fora of the 
stances from which the relative positions may be inferred (h), A Contrast, 
memorandum which does not contain either the name or a sufficient Ambiguity, 
description of each of the parties iB insufficient (i). 

765. It is sufficient if the memorandum contains the nameB of Agent, 
both Of the parties entering into the contract, though one of them 

may be an agent for an undisclosed principal (A). 

766. If it can be ascertained who are the parties from some other Connected 
document which is sufficiently connected with the memorandum by docB “e ntfc 
clear reference, this will cure the defect in the memorandum ( l J. 

For example, it is sufficient if the vendor's name is written in the 
fly-leaf of the vendor's order book containing a memorandum 
naming or describing the purchaser ( m ), or if the vendor's name is 
stamped on a leather cover in which the order-book containing Buch 
a memorandum is kept (n). 

767. The term “vendor” ts not a sufficient description of one insufficiency 
of the partioa ( o ), nor is “client,” “friend,” or “principal” (p). description. 
Nor is it suflicient to describe the party as “ proposing lender” or 

“ intending lender ” (q) ; and where the memorandum inaccurately 
describes the vendor as the vendor’s solicitor it is insufficient ( r ). 

The fact that the purchaser knew who was the vendor in any of 
such cases is immaterial (r). 
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On the other hand, “ proprietor,” *• owner,” M mortgagee ” (*), 
or “ a trustee selling under a trust for sale ” (t) t or any other 
description which, having regard to the circumstances of the ease, 
clearly shows who is intended, is a sufficient description of one of 
the parties ; and “ In consideration of you having this day paid me 
the sum of .£50 I hereby agree to grant you or your assigns a 
farther lease ” of certain premises is a sufficient description of the 
person to whom the further lease is to be granted, it being proved 
that the existing lessee had in fact paid the £'50 (a). 

It is also sufficient if the memorandum shows that the vendors 
are a company in possession of the property dealt with, who have 
been carrying on operations there (b). 

(d) Terms. 

768. The memorandum, in order to be a sufficient compliance 
with the requirements of the statute, must contain all the essential 
terms of the contract (c), and must show that the parties havo 
agreed to those terms (d). 

In particular, ij a contract of ' sale the memorandum must 
describe the property sold in such a way as, having regard to the 
circumstances of the case, shows clearly what is intended to be 
sold(e). 

(*) Sale v. Lambert (1874), L. R. 18 Eq. 1 Rossi ter y. Miller (1878), 3 App. Co s. 
1124. 

(«) Catling y. King (1877), 6 Ch. D. 6G0, 0. A. 

(o) Carr v. Lynch , [1900] 1 Oh. 613. 

(b) Cornmins v. Scott (187 o), L. R. 20 Eq. 11. 

(c) See Qrayy. Smith (\889), 43 Oh. I). 208, O. A. ; Caddickv. Skidmore (1857), 
3 Jur. (n. s.) 1185; Cox v. Middleton (1854), 2 Drew. 209. An agreement to 
omploy a managing director for a term of five yeui-s dons not comply with the 
Statute of Frauds if it does not say when the service is to commence (Re 
Alexander's Timber Co. (1901), 70 L. J. (ott.J 767). A memorandum that A. has 
paid B. a certain sum as a doposit and in port payment of £1,000 for the 
purchase of a specified property, the terms to be expressed in an agreement to 
be Bigned aa soon as prepared, is insufficient (Wood v. Midgley (1854), 5 DeG. 
M. & G. 41, O. A.). The statute “is a weapon of defence, not offence, and does 
not make any signed instrument a valid contract by reason of the signature, if it is 
not such according to the good faith and real intention of the parties ” (per Lord 
Selborne, L.O., m Jervis v. Berridge (1873), 8 Ch. App. 351, at p. 360 ; and see 
Hussey y. Jlorne-Payne (1 879), 4 App. Cas. 311, at p. 323). Where two letters of 
a correspondence seem to constitute a complete oontraofc and to satisfy the statute, 
the party to be charged was allowed to show by other letters and by evidence 
of conversations that a complete cbntraot was not intended by the two letters 
(Bussey v. Horne- Payne, supra); Bee also Bristol etc. Aerated Bread Co, ▼, 
Maggs (1890), 44 Oh. D. 616 ; Watson v. McCollum (1903), 87 L. T. 647. 

(d) Archer v. Bayrri (1860), 6 Exoh. 626 ; Richards y. Porter (1827), 0 B.& G. 
437 ; Cooper v. Smith (1812), 16 East, 103. 

(e) The following descriptions have been hold sufficient, parol evidence being 
admissible to show to what they referred “ This place ” (Waldron y. Jacob and 
Millie (1870), I. R. 6 Eq. 131) ; “property,” the date of the sale being given 
(Shardlow y. Cotterell (1881), 20 Oh. D. 90, (J. A. ; and see Bleakley v. Smith (1840), 
11 Sim. 160 ; McMurray v. Spicer (1868), li. R. 6 Eq. 627) ; “my house ” (Cowley 
v. Watts (1864), 17 Jur. 172); “Mr. OgUvie's house " (Ogilvie v. Fcdjambe 
(1817),. 3 Her. 68); “ fche^hpuse etc. in Newport,'* coupled with a reference to 
the deeds being in the p eri i g e s ien of a named individual (Oweny, Thomas (1834), 

3 My. ft K. 369) ; “the intended new public-house at Putney ” (Wood y, Scarth 
(1866), 2 K. ft J. 33) ; “ twenty-four acres of land, freehold, and all appurtenances 
at Totmonslow "(Plant v. Bourne, [1C971 2 Oh. 281, O. A.); “ the executors of ” a 
named person (Hood v. Barrington (1868), L. B. 6 Eq. 218) ; “ proposing lender" 
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Where a memorandum signed by the defendant contains alter m;. 
tive offers, one of which is accepted, the contract is sufficiently 
evidenced in writing within the statute (/). 

769. Parol evidence is admissible to show that the written 
memorandum does not contain the actual termB agreed upon by the 
parties (g). In such a case the effect is that if the contract is one 
which is not enforceable unless evidenced by writing there is no 
enforceable contract at all. The apparent agreement as evidenced 
by the writing cannot be enforced because it is not the real agree- 
ment, and the real agreement cannot be enforced because it cannot 
be proved ( h ). Parol evidence is also admissible to prove assent by 
the defendant to alterations made in a written contract after it has 
been signed by him(t). 

770. If the contract is subsequently varied, as to one of its termB, 
by parol, the agreement so varied cannot bo enforced. Thus, if a 
contract is made for delivery of goods on a certain day, any agree- 
ment wheroby tho day of delivery is altered must, in order to be 
enforceable, be in writing (?). 

Parol evidence is not admissible to prove an alteration of terms 
which creates a substituted contract ( k ). But an assent to a substi- 
tuted mode of performing one of tho terms of an agreement need 
not be in writing, though the original contract must have been (l) ; 
and if the time for delivery of goods is extended by parol, no 
rescission of the original written agreement is thereby effected, 
and such original agreement therefore remains enforceable (m). 


( Tattle v. Anslru(her{\bQb) t 69 L. T. 175) ; “your wool” {Macdonalds. Longboitom 
(1859), 1 E. & E. 977). But tho words “ tho property ” woro held an insufficient 
description of colliery plant and stock ( Vale of Neath Oolliery Co. v. Furness 
(187G), 45 L. J. (c;i.) 276), and a memorandum referring to an ascertained 
quantity of whisky is not sufficient if the quantity was to be ascertained by a 
re-dip ( Mahal en v. Dublin and Chapdizod Distillery Co. (1877), 11 1. R. 0. L. 83). 
An agreement for a lease not stating the date of commencement does not satisfy 
the statute ( Marshall v. Jlcrridge (1882), 19 Ch. D. 233, overruling Jaquee v. 
Millar (1877), 6 Oh. D. 153). See also May y. Thompson (1882), 20 Oh. D. 705 ; 
Humvhery v. Conybeare (1899), 80 L. T. 40. 

( /) Lever v. Koffler, £1901] 1 Oh. 543, following dictum in Hussey v. Home* 
Payne (1879), 4 App. Oas. 311. 
to) Lockett y. Nicklin (1848), 2 Exch. 93. 

(A) Qoss y. Nugent {Lord) (1833), 5 B. & Ad. 58 ; Sanderson v. Craves (1875), 
L. B. 10 Exch. 234; Emmet v. Dewhirst (1851), 21 L. J. (on.) 497. It is 
immaterial whether the term altered is essential or not {Marshall y. Lynn 
(1840), 6 M. & W. 109). So if the day of the completion of a purchase of an 
interest in land in a written agreement is verbally postponed, tho agreement so 
altered oannot be enforced (Stowdl y. Robinson (1837), 3 Bing. (n. o.) 928). And 
see Vexey y. Rashleigh , [1904] 1 Oh. 634. 
ft) Stewart y. Eddowes (1874), L. B. 9 O. P. 311. 

(j) See note (A), supra. 

(ft) Plevins y. Dimming (1876), 1 0. P. D. 220. 

it) Leather* CUfth Co. y, Hieronimus (1875), L. B. 10 B. 140; Hickman r. 
Baynes (1875), L. B. 10 0. P. 598 (performance delayed beyond the stipulated 
lame at the request of the defendant). * 

(m) Noble v. Ward (1867), L. B. 2 Exch. 185, Ex. Oh. ; and see Moore v. 
Campbell (1854), 10 Exch. 323. Where the defendant failed to deliver goods 
under a written agreement, and the plaintiff at his verbal request delayed in 
purchasing the goods elsewhere, it was held that there was no new contract, but 
merely a forbearance on the part of the plaintiff, and therefore the defendant 
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771. Except in tho case of a special promise to answer for fctie 
debt, default, or miscarriage of another person, which is specially 
excepted by s. 8 of the Mercantile Law Amendment Act, 1856 (a), (he 
memorandum must show the consideration for the contract (6). It 
is not necessary that the consideration should appear in express 
terms ; it is sufficient if the memorandum is so framed that any 
person of ordinary capacity must infer from the perusal of it what 
was the actual consideration upon which the undertaking was given. 
But a mere conjecture, however plausible, as to what is the 
consideration is not sufficient to satisfy the statute. There must 
be a well-grounded inference, to be necessarily collected from the 
terms of tho memorandum, as to the nature of the consideration (c). 

It is sufficient to satisfy the statute if the consideration can be 
gathered by necessary inference from the wording of the promise, 
as where the promise is upon the terms of some condition being 
performed, reference to which is contained in the same writing that 
contains the promise ( d ). 

could not Fet up the S'jituto of Frauds {Ogle v. Vane {Earl) (1868), L. R. 3 Q. B. 
272, Ex. Ch.). 

(a) 19 & 20 Viet. c. 97. Tho section is as follows “ No special promise to 
be made by any person after tho passing of this Act to answer for tho debt, 
default, or miscarriage of Another person, being in writing, and signed by tho 
party to be charged therewith or some other person by him thereunto lawfully 
authorized, shall be deemed invalid to support an action, suit, or proceeding to 
charge the person by whom such promise shall have been made, by reason only 
that the consideration for such promise does not appear in writing, or by necessary 
inference from a written document. 1 ' But there must be in fact valuable con* 
Bideration as in tho case of other simple contracts, and a past debt is not sufficient, 
unless there is evidence of forbearance {Morrell v. Cowan (1877), 7 Ch. D. 151, 
C. A. ; Oldcrshaw v. King (1857), 2 H. & N. 517 ; Coin v. Pack (1868), L. R. 5 
0. P. 65 ; Wynne v. Hughes (1873), 21 W. R. 628 ; Crears v. Hunter (1887), 19 
Q. B. D. 341 ; compare Wigan v. English and Scottish Life Assurance Co [1909] 
1 Ch. 291, 297), or that the guarantee was intended to extend to future advances 
(Haigh v. Brooks (1839), 10 Ad. & El. 309, Ex. Ch. ; Wood v. Benson (1831), 2 Cr. 
& J. 94 ; Bailees v. Todd (1838). 8 Ad. & El. 846; Kennaway v. Treleaven (1839), 
6 M. & W. 498 ; Johnstone v. Nicholls (1845), 1 C. B. 251 ; Chapman v. Sutton 
(1846), 2 0. B. 034). And Bee title Guarantee. 

(5) Wain v. Warlters (1804), 5 East, 10 ; 1 Smith, L. 0., 11th ed., 323, in which 
oase it was held that a promise to pay the debt of a third person must show the 
consideration ; Saunders v. Wakefield (1821). 4 B. & Aid. 595 ; 5 B. & Aid. 559; 
Sweet v. Lee (1841), 4 Soott (n. r.), 77. The price must be stated if actually 
agreed {Elmore v. Kingscote (1826), 5 B. A 0. 583) ; but not if the sub is for an 
implied reasonable price {Hoadley v. M'Laine (1834), 10 Bing. 482). 

(c) Hawes v. Armstrong (1835), 1' Scott, 661; see judgment of TlNDAL, O.J. 
An indorsement on an agreement between A. and B. made as part of the same 
transaction, whereby C. undertakes that A. shall perform all tho covenants in 
the agreement, ahowi a sufficient consideration for O.'s promise {Cddham v. 
Showier (1846), 3 0. B. 312). A letter from A. to B. in which A. refer® to a 
olaiip by B. on A.’s brother and undertakes to pay the amount within a oertain 
period uiows.no consideration ( James v. Williams (1834), 6 B. & Ad. 1109). An 
agreement by A. to work for B. and no other person from a certain date for 
twelve months, and afterwards from twelve months and to twelve months until 
A. shall give B. twelve months* notice in writing, shows no consideration on the 
part of H. (Sykes v. Dixon (1639), 1 per, A Lav. 463). See also Bentham v. Cooper, 
(1839 V * It 4 W, mi v. Wilkins (1641), 7M.4W. 410. Oases in which 

it was held sufficiently cleawhatthe consideration was (he marriage of a daughter 
ue Mail v. Eastwood 0*7$; L. R. 15 Eq. 121, and Laver v. Fielder fife), 
II W. 3ft. 246, while in Be Byre, McAndsrew v. Norris (1895), 43 W. R, 636, the 
sontrary was held. As to consideration,' seep. 388, 'fw 

(<Q Powers r. Fowler (1855), 4 E. 6 B. 511, where defeudau t’ssolioitor wrote 
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772. A memorandum is incomplete if it does not state the price 
of goods sold where such price has been agreed on («). But where 
no price has been fixed for the goods the memorandum may be 
sufficient although the price is not mentioned, because in such a 
case the law will infer that the sale is for a reasonable price (/). It 
may, however, be proved by parol evidence that the agreement was 
in fact for sale at a fixed price, so as to defeat a memorandum, 
which does not mention the price (g), 

773. In the case of a guarantee the person to he guaranteed must 
be named or otherwise sufficiently described in the memorandum (i h ). 

774. In contracts between landlord and tenant the writing or 
writings relied upon to satisfy the statute must contain all the 
material terms of the lease (i). 

(e) Signature . 

776. It is sufficient if the memorandum bears the signature of 
the party to be charged in tbe^action (k), unless it is Bhown that he 
only intended to bo bound in the event of the other party also 
signing a memorandum, so as to make the other party’s signature 
a condition precedent to his liability (f). 

The signature must be so placed as to Bhow that it was intended 
to relate and refer to, and that in fact it does relate and refer to, 
every part of the instrument (wi). It does not, however, signify in 
what part of the instrument the signature is to be found (n), if it 


that to save his clients’ credit from destruction ho would undertake to settle a 
purchase within two months "if that will bo satisfactory to your clients ” ; 
Egerton v. Mathew (1800), 6 East, 307 (letter agreeing to give a certain prioe 
for goods held sufficient, the consideration sufficiently appearing by inference). 

(e) Goodman v. Griffiths (1857), 1 II. A N. 674. A memorandum stating tno 
price " net cash*’ is not sufficient if the agreement gave an alternative of pay* 
ment by hill at four months, with bank rate of interest added {Mahalen v. Dublin 
and Chapelizod Distillery Co. (1877), 11 I. R. 0. L. 83). 

{/) Valpy v. Gibson (1847), 4 C. B. 837. Thus an order for goods "on 
moderate terms” is sufficient {Ashcroft v. Motrin (1842), 4 Man. A Q. 460). 
This principle has no application to s. 4 of the Statute of frauds (29 Car. 2, c. 3), 
the only exception to which is made by s. 3 of the Mercantile law Amendment 
Act. 1866 (19 A 20 Viet. o. 97). 

(a) Acebal v. Levy (1834), 10 Bing. 376. 

(A) Williams v. Lake (1869), 1 L. T. 66. See title Guarantee. 

(t) Such as the parties, the beginning and length of the terra, the rent, and 
the subject-matter of the lease. Tor fuller particulars, see title Landlord and 
Tenant. 

(k) Laythoarp r. Bryant (1836), 3 Scott, 238; Ormond {Lord) ▼. Anderson 
(1813), 2 Ball A B. 363, at p. 370 ; Fotvle v. Freeman (1804), 9 Yes. 351 ; Beton 
▼. Slade (1802), 7 Yes. 285 ; Egerton ▼. Mathews (1805), 6 East, 307 ; Liverpool 
Borough Bank v. Eccles (1859), 4 H. A N. 139. 

O) Moore v. Campbell (1854), 10 Exch. 323. 

(m) Catony . Colon (1867), LB.2H.L. 127. Thus, a signature to a letter will 
not cover a postoript headed “ supplement ” and written or a separate piece of 
neper which was sent with the letter but was not referred i? in it {Kronhdm v. 
Johnson (1877}, 7 Ch. D. 60) ; and a name inserted in the body <&,an instru- 
ment ana applicable te particular purposes only is not sufficient (SloAdfr Moore 
(178% 1 Oox, Eq. Cas. 219), w 

(a) OgUvie v. Fdjambe (1817), 3 Mer. 53. an acceptance in the third 

person is sufficient (tW.); and a memorandum “ Mr, Wilmot Parker has 
agreed etc.,” written byBwfeer, ia sufficient (Propert v. Parker (1830), 1 Russ. 
A M. 625). Such a memorandum is sufficient, although the Christian name is 
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ia inserted in such a manner as to have the effect of authenticating 
the whole of the instrument. 

776. It is not enough that the party to be charged -ia identified 
by the memorandum ; he is required to sign it (a), but if it is signed 
it matters not for what purpose the signature was put, if only it 
was put to attest the document as that which contains the terms oi 
the contract (5). 

777. A signature in pencil is sufficient (c), and also a signature 
by initials (d), or by means of a stamp (c) ; a mark is sufficient and 


omitted (Lobl v. Stanley (1844), 6 Q. B. 574 : “ Mr. Stanley etc.*'). A memo- 
randum “ I James Crock ford etc.” is sufficiently signed by Crockfard 
although signed at tho end by the other party to it and not so signed by 
Orockford ( Knight v. Crockford (1791), 1 Esp. 190). Tho name of the 
auctioneer printed on tho back of particulars and conditions of sale is not 
a signature as agent of tho voudor for the purpose of completing the memo- 
randum (Dyas v. Stafford (1882), 9L. B. Ir. 620, 0. A.). The signing of articles 
of association is not a signing of an agreement botwcon the shareholders and 
anothoT person not e party to thorn ( Eley v. Positive Assurance Co. (1876), 
1 Ex. D. 20). Signing an agreemont for a lease is sufficient when it is a 
reasonable inference that tho signature is in tho capacity of tho tenant mentioned 
in the agreement (Stokell v. Niren (1889), 61 L. T. 18, C. A. ; see also Caton v. 
Colon (18«7), L. B. 2 LL L. 127). 

J a) Thy une (Lady E.) v. (Bengali (Fail) (184NJ, 2 H. L. Cos. 131; Selby v. 

by (1817), 3 Mer. 2; Mori am v. Tumour (1811), 18 Vos. 175. Thus, a 
letter concluding “your uffectionate mothor ” is not signod (ibid.). An 
agreomont containing the names of the contracting parties and at tne end 
tho words “as witness our hands,” which is not signed, is not a sufficient 
momorar rlum (Hubert v. TreJicrne (1842), 4 Scott (n. k.), 486); and altering 
a draft is not signing it (Hawkins y. Holmes (1721), 1 P. Wins. 770). 
The mere fact that a memorandum signed by the plaintiff contains at its 
head tho name and address of the defendant doos not constitute a signature 
by the dofendant (Hackle* by v. Hook (1900), 82 L. T. 117). But whore 
a person wishing to soil sonds to a person desiring to buy a document con- 
taining tho namo of the former person, though it may be in print, yet in such 
a way as to show that tho sender recognised it to be his own name, and 
containing the teims of a contract, is a sufficient memorandum to charge tho 
sender ( Tourret v. Criyps (1879), 27 W. B. 706, per Hall, V.-C.). Thus a 
letter not signod, containing an offer of a lease, with the words “ Prom Bichard 
L. Cripps," with his address printed at the head, is sufficiently signed by Cripps 
(ibid.) ; or if the dofendant fills in the name of the plaintiff as buyer on a 
printed pupor in which tho defendant's namo is printed as seller there is a 
sufficient memorandum signed by the defendant ( Schneider y. Horrie (1814), 2 
M. & 8. 286). A memorandum “ John Bleakley agrees with J. B. Bridges to 
take tho proporty etc.,” drawn up by J. B. Bridges, is sufficiently signed by him 
(Bleakley v. Smith (1840), 11 Sim. 150); and an entry “Sold John Hodgson etc./’ 
made by Hodgson, the defendant, signed by the agent of the plaintiff and 
intended by both parties to be a memorandum of the contract, is sufficiently 
signed by the defendant (Johnson y. Dodgson (1837), 2 M. & W. 653). Or, 
again, if an agent of the, defendant prepares a document containing his name, 
and lays it before tho plaintiff for signature, that is a sufficient signing by the 
defendant (Evans y. Hoare, [1892] 1 Q. B. 693). A signature by an auctioneer 
on bohalf of an undisclosed proprietor is sufficient (Beer y. London and Parie 
Hotel Co. (1875). L. B. 20 Eq. 412). 

(b) Jones v. Victoria Craving Dock Co. (1877), 2 Q. B. H. 314, 0. A. (resolution in 
minute book of company! per Lush, J., at p. 324 ; Welford v. Beazdy (1747), 
3 Aiki 603; Coles y. iWtetfidfc (1804), 9 Yes. 234. 

(c) Lucas y. James (1849). 7 Hare, 410, at p. 419. 

\d) Chichester y. Cobb (1866), 14 L. T.433; In re Blewiit (1680), 6 P. H. 116 
(where a signature by initials was decided to be sufficient under tne Wills Act), 
(a) Bennett y. Brumfitt (1867), 37 U J. (0. P.) 26. 
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it is not necessary to prove that the person making the mark could 
not write his name at the time (/) ; and a printed heading 
of the name of a party is a sufficient signature by him if the 
document iB written by his hand ( g ). 

The signature of instructions for a telegram is sufficient (A), and 
a telegram itself may afford a sufficient signature, as the telegraph 
clerk may have the power delegated to him to sign (i). 

778. The memorandum is sufficient if signed by a person law- 
fully authorised by the party to be charged (j). 

A memorandum made and signed by a person who is agent of 
both parties is sufficient to bind both ( k ), as, for example, a signed 
entry in a broker’s book is a sufficient memorandum to bind both 
parties (Z), and the validity of the contract evidenced thereby is not 
affected by a variance in the bought and sold notes ( m ). Whore 
there is no signed entry in the broker’s book, signed bought and 
Bold notes will constitute a memorandum if they substantially 
agree (n); but if they differ in a material respect there is no 
sufficient memorandum (o). • 

(/) Baker v. Dening (1838), 3 Ad. & El. 94. 

(g) Schneider v. Norris (1814), 2 M. & 8. 288 (bill of parcels in which the 
name of the sollor was printed and the name of the buyer written hy the seller 
held sufficient to charge tho seller) ; Tourret v. Cripps (1879), 48 L. J. (oh.) 
567; S. C. 27 W. R. 70(5, seo note (a), p. 376, ante (memorandum with printed 
heading “From R. L. Cripps”). 

(h) Godwin v. Francis (1870), L. R. 5 0. P. 296. 

ft) McBlain v. Cross (1871), 25 L. T. 804. If a person, being unable to write, 
holds tho top of tho pon whilo his daughter signs his name, it is sufficient 
( Uelshaw v. Langley (1841),_11 L. J. (oh). 17). 

( j) Thus, an auctioneer is the agent of both buyer and seller, and a memo- 
randum hy him is sufficient ( Simon v. Alelivicr or Motivos (1766), 1 Wm. BL 
699; lierr v. London and Paris Hotel Co. (1875), 20 E. 412); the auctioneer’s 
agency exists only at tho time of the sale {Mews v. Carr (1856), 1 11. & N. 
484). The authority to the auctioneer as regards the buyor is given by 
the buyor bidding ( White v. Proctor (1811), 4 Taunt. 207 : Coles v. Trccothick 
(1804), 9 Yes. 234 ; Emmer&on v. Heelis (1809), 2 Taunt. 38). And the initials 
of the buyer’s agent written by the auctioneer in tho catalogue, coupled with 
a letter from the buyer recognising and approving the purchase, is a sufficient 
memorandum ( PhtUimare v. Barry (1808), 1 Camp. 513). The entry must refer 
to tho conditions of sale (if any) ( Jlishton v. I Vhatmore (1878), 8 Ch. D. 467). But 
an auctioneer has no authority from the purchaser to sign a contract of a 
different date from that of the sale ( Van Praagh v. Everidge , [1903) 1 Ch. 434, 
C. A.). A letter written hy an agent within the scope of his authority 
recognising and insisting on the terms contained in an unsigned contract is a 
sufficient memorandum (John Griffiths Cycle Corporation, Ltd. v. Humber A Co., 
Ltd., [1699] 2 Q. B. 414, 0. A. ; reversed on another point in H. L., [1902] 
W.N.9). 

(As) Heyman v. Neale (1809), 2 Camp. 337 ; Thompson v. Gardiner (1870), 1 
O. P. D. 777 ; Sievewright v. Archibald (1851), 17 Q. B. 103. In a sale of goods 
a broker is considered the agent of both parties for the purpose of signing tho 
bought and sold notes, though primarily employed by the seller (Bucker v. 
Cammeger (1794), 1 Esp. 105). It is a question of custom whether the broker's 
book oan bo produced to contradict the bought note (Hams v. Forster (1834), 1 
Mood. A R. 368). 

(l) See note («), supra. 

(m) Sievewright v. Archibald, supra; Goom y,. Aflalo (1826), 0 B. A 0. 117; 
Kempson v. Boyls (1800), 3 E & 0. 703; Tamend v. Drake/ord (1843), 1 
Glpr. A Kir. 20. 

(a) Thompson v. Gardiner, supra; Sievewright v. Archibald, supra. 

(©) Grant v. Fletcher (1820), 6 B. A 0. 430; Gregson v. Buck (1843), 4 Q. B. 


Bacrr. 3. 
Form of the 
Contract, 


Signature by 
agent. 



378 


CONTBAOT. 


Scot. 3. 
Form of the 
Contract. 

Letter to 
agent 

Authority to 
■ten 


A letter from one party to the agent of the other party may 
bind the former, and parol evidence is admissible to show that the 
agent was not the principal in the transaction, and also to show 
who was the principal (p), 

779. It may be proved by parol evidence that a person who signs 
a memorandum is au agent for a third party (q) in order to charge 
such third party bat not to discharge the party who signed. But 
the agent in order to bind his principal must be expressly or 
impliedly authorised to make the memorandum (?•). An agent who 
is authorised to enter into a contract has implied authority to 
sign a memorandum thereof (s). But not a house or estate Agent 
who is merely employed to find a purchaser or tenant (t). The 
authority of an agent to sign a memorandum may be revoked at 
any time before it has been executed, even after the terms of the 
contract have been agreed upon (u). 


73 7 ; Cowiev. Rent fry (1846), 6 Moo. P. C. C. 232; Sievewriyht v. Archibald 
(1851), 17 Q. 13. 1U3; FiscnUen v. Levy (18Q3), 11 W. li. 259 ; and sco Thornton 
v. Meux (1827), Mood. & M. 43. 

(p) Bateman v. Phillips (1812), 15 East, 272. _ A defendant who has signed 
his own name to an ugi cement on the faro of which he appears to be personally 
a contracting party cannot avoid his personal liability by proving that he signed 
as agent for a third party and that the plaintiff was aware of that fact at the 
time the agroemont was made and signo-i [Lliyyina v. Senior (1841), 8 M. & W. 
834). 

(?) Wilson v. Ilart (1817), 7 Tuuut. 295. 

(r) The signature by tho chairman or manager of a company to the minute 
book may be sufficient to bind the company {fonts v. Victoria Dock Co. 0677), 
2 Q.. 13. 1). 314). A letter from the defondant’s solicitors to the plaintiffs 
solicitor stating that tho defendant had informod thorn that he hod ananged with 
the plaintiff for the sale of u property at a certain price, and sending draft 
contract for porusul and approval, was hold not a memorandum, it not having 
beou proved that the solicitors wero duly authorised to make such a memorandum 
(Smith v. W abater (1876), 3 Ch. 1). 49, 0. A.; Dotmison v. People's Cafd Co. (1881), 
45 L. T. 187). But, of courso, a contract may be signed by solicitors duly 
authorised (Jolliffe v. Plumbery (1870), 18 W. R. 784). See also Bowen v. 
D' Orleans (Due) (1900), 10 T. L. R. 226, C. A. (solicitors employod to settle 
contract anil have it stumped, huve no implied authority to sign for the purposes 
of the statute). See 1 Smith, L. C., 11th ed., 334 — 335). Whore a buyer of 
goods at a sale by auotion had previously agreed with the seller that ho 
should bo ontitled to set off the prico of any goods he might bay against a 
debt due to him from the seller, it was hold that the auctioneer bad no autho- 
rity to sign a memorandum ou behalf of the buyer providing for payment in 
cash (Bartlett v. Purnell (1836), 4 Ad. & El. 702). See aiso John Crijfhlu Cycle 
Corporation, Ltd. v. Humber & Co Ltd., [1899] 2 dll. 414, 0. A., as reported 
at 61 L. T. 310; this cose was reversed in ±1. L., but on another point, [19021 
W.N.9. 


(«) Rosenbaum v. Wean, [1900] 2 Ch. 267 ; Durrell v. Evans (1862), 1 H. & O. 
174, Ex. Ch. Where the plaintiffs traveller, on taking an order from the defen. 
dant, wrote down in his presence the defendant’s name and the description and 
price of the goods and gave the defendant a copy of what he had written, it WO* 
held, distinguishing Durrejl v. Evans, supra, that there was no ovidenoe of 
signature by an agent within tho statute (Murphy v. Bocae (1876), L. R. 10 Exch. 

(i) Vale of Neath Colliery Co. v. Furness (1876), 45 L. J. (ch.) 276 ; Chudbum 
v. Afo*re 11892), 61 H,) 674; Hamner v. Sharp (1874), L. R. 10 Eg. 106. 

Compare Rosenbaum r. Semen supra . 

(«) Farmer v. Robinson (1806), 2 Camp. 338, n. (broker) ; Warwick t. Slade 
(1811), 3 Camp. 127. Quart, however, whether a bidder at a sale by auetftm 
can revoke the auctioneer's authority to sign for him after the lot hoe been 
knocked down to him (Bell v. Balia, [1897] 1 Ch. 662). 
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The signature of an agent may bind his principal though the 
agent signs only in the character of witness (t>). 

780. The agent mnst be a third person : a memorandum cannot 
be signed by one of the parties to the contract as agent for the 
other so as to satisfy the requirements of the statute (to). 

78JL. An agent cannot without the consent of hiB principal 
delegate his authority to sign a memorandum Or), but if it is signed 
by the delegate in the presence of the principal and without objec- 
tion by him, that is, as a general rule, sufficient evidence of his 
consent (y). 

782. Since an agent may be lawfully authorised by parol to 
sign an agreement for the purchase or sale of land on behalf of the 
party to be charged (a), it follows that, where an agent for the 
purchaser appointed by parol purchases in his own name, parol 
evidence may be given to show that the real purchaser was not the 
person named in the contract, and the contract may be enforced by 
the principal against both the agent so appointed and the vendor (b) ; 
nor can parol evidence be resisted on the ground that creations of 
trusts in land must be proved by writing (c), because it would be 
inequitable in such a case for the agent to set up the statute (d). 

a 

(3) Part Performance. 

783. The fact that a contract has been partly performed does 
not at law affect the right of the defendant in an action on the 
contract to set up that there is no memorandum in writing signed 


(v) Wallace v. Poe, [1903] 1 I. E. 32. 

(w) Wrujht v. Dannah (1809), 2 Camp. 203; Sharman v. Brandt (1871), 
L. B. 6 Q. B. 720, Ex. Ch. Thus an auctioneer cannot sue on a memorandum 
signed by himself (Farebroihcr v. Simmons (1822), 5 B. A Aid. 333). But he 
can eue on a memorandum made by his clerk if the purchaser assent to 
the clerk making the memorandum (Bird v. Boulter (1833), 4 B. A Ad. 443). 
Where tho agent of the plaintiff, but not of the defendant, at the request of the 
defendant wrote a note of the contract in the defendant's book, which the agent 
signed with his own name, it was held there was no memorandum ( Graham v. 
Musson (1839), 6 Bing. (N. 0.) 803). See also Beer y. London and Pari s Hotel 
Co. (1875), L. 11. 20 Eq. 412, at p. 416; Mews v. Carr (1850), 1H.4N. 484. 

(*) Henderson Y. Barnewall (1827), 1 Y. & J. 387 ; Blare v. Sutton (1817), 3 
Mer. 237. ThuB, a signature by an auctioneer's clerk will not bind the vendor 
{Bell v. Balls , [1897] 1 Ch. 663 ; Oosbell v. Archer (1835). 2 Ad. A El. 500), 
unless he assents to the clerk so signing (Coles v. Trecothick (1804), 9 Vea. 
234; see also Dyas y. Stafford (1881), 7 L. B. Ir. 590). It is a sufficient signa- 
ture if tho purchaser gives in his name and address to the auctioneer’s clerk and 
stands by while the clerk fills in his name and address in the memorandum as 
follows: “I A. B. of etc.,** the memorandum not being otherwise signed by 
the defendant (Sims r. Land/ra\ y, [18941 2 Oh. 318). And a memorandum made 
without authority may be ratified (Maclean y. Dunn (1828)* 4 Bing. 722), end 
such ratification may be verbal or by oonduct (Soame s w, Spencer (1822), 1 
Dow. A By. (K. B.) 32). * 

Bird v. Boulter (1833), 4 B. A Ad. 443 ; Sims v. . 


,»i 



Statute of Fntuds(29 Cor. 2, e. 3), s. 4; this seotiou 
ffom s. 1, which requires an agon 
appointed by writing. - * 

& Ort» V. Mackenzie (1877), 46 L. J. (CH.)4f$4; Heard y. PUley (1869), 4 Oh. 

. % Statute of Frauds (29 0ar. 2, ©. 3), a 7. 

(d) Bochtfsum dd v. Boustead, [1897] 1 Ch. 196, 0. A. ; Heard y. Pdley, supra. 
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Contract. 

by him, as required by the Statute of Frauds (*). But in equity, in 
certain cases, a defendant will not be permitted to set up the 
statute after a part performance by the plaintiff. 

Whether the equitable doctrine of part performance of a parol 
agreement, which enables proof of it to be given notwithstanding 
the provisions of the statute, is confined to contracts for the 
sale or purchase of land, or for the acquisition of an interest in 
land, or applies to all cases in which a court of equity would 
entertain a suit for specific performance if the alleged contract had 
been in writing, is a question with regard to which there is a 
conflict of authority (/). On principle, there seems to be no 
reason why it should be confined to contracts relating to land. The 
most obvious caso of part performance is where the defendant is in 
possession of land of the plaintiff under the parol agreement ; and 
the reason for the rule by which he is precluded from taking 
advantage of the want of writing is that where the defendant has 
stood by and allowed the plaintiff to fulfil his part of the contract, 
it would be fraudulent to set up the statute. But this reason 
equally applies wherever the defendant has obtained and is in 
possession of some substantial advantage under a parol agree- 
ment which, if in writing, would be such as the court would 
direct to be specifically performed. It is clear that the doctrine 
is confined to contracts falling within the jurisdiction to decree 
specific performance and has no application to contracts of service 
extending over a period of more than a year (g), or to contracts of 
guarantee ( h ). 

784. The part performance, in order to take the case out of the 
operation of the statute, must be by the person seoking to enforce 
the parol agreement (i). 

78 5. The doctrine of part performance has been applied in many 
cases of parol agreements to settle land made upon consideration 


(«) See Boydell v. Drummond (1S09), 11 Bust, 142. 

(/) In McManus v. Cooke (1887), 36 Ch. D. 081, where it was held that the 
dootnne applied to n parol agreement for tho acquisition by eaoh party of an 
easement over the other’s land, Kay, J., at p. 697, expressed the. opinion that 
the principle was not ooufiued to contracts relating to land ; and in Crawley v. 
O'Sullivan, [1900] 2 I. R. 478, the principle was applied in tho case of an 
agreement for a partnership for a term of years. See the observations of Lord 
OorTXNHAM in Jlammersley v. De Biel (1846), 12 Cl. & Fin. 46, 64, n. ; boo also 
Lasaence v. Tierney (1849), 1 Mac. & G. 661, at p. 672. In the earlier cose of 
Britain v. Boaaiter (1879), 11 Q. B. D. 123, 0. A., the Court of Appeal (Bbett, 
Octtow, and Tkesioeb, L.JJ.) unanimously expressed the opinion that the 
doctrine is confined to contracts for the sale of interests in land, and this view 
is to some extent supported by tho judgments of the Lords in Maddiaon v. 
AlAmon (1883), 8 App. Oas. 467, though Lord Sxlborne, at p. 474, pointed out 
that that view seemed to differ from the opinion of Lord Oottenhau in 
Ha mmersUg v. De Biel , supra. 

( 0 ) Britain v. Boaaiter, aupra; Maddiaon v. Alder son, aupra. And see title 
Specific Performance. 

(A) OTfflfe v, Warlten (1804), 6 East, 10. With regard to contracts for the sale 
of goods, the acts of port performance which do away with the neoeasityfor 
writing are specified dv the statute (Sale of Goods Act, 1893 (66 & 61 viot, 
0 . 71), s. 4). See title Sale of Goods. 

(t) Colon v. Caton (1866), 1 Ch. App. 137, per Lord G&axwobth, L.O., at 
p. 148, considered in Dickinson v. Barrow, [1904] 2 Ch. 339. 



Part III.— Formation of Contract. 


881 


of marriage (j), and although marriage itself is not considered a Swot. 8. 
sufficient act of part performance to prevent the statutory defence Form of the 
from being set up (Jr), other acts of part performance, such as giving Contract 
up possession in execution of the agreement, will be sufficient (J). 

786. The doctrine of part performance, as we have seen, i\based Basis of 
on the theory that it would be fraudulent in the cases to which it doctrine, 
applies to set np the statute, and it is a general principle of equity 

not to permit the Statute of Frauds to be used by a defendant to 
cover a fraudulent act where he is in the position of a trustee or 
quasi- trustee towards the plaintiff (/). 

(4) Executed Contract*. 

787. A contract, though executed on the part of the plaintiff, Within the 
but unexecuted on the part of the defendant, is still to be 8tatute * 
considered as a contract within the Statute of Frauds, and the 
defendant is not precluded by the fact of execution by the plaintiff 

from setting up the want of writing in any action on the express 
contract (m). 

But if the contract lias been executed by the plaintiff, and any- 
thing has been done by the defendant upon the doing of which the 
law would imply a promise to pay, the plaintiff can recover on such 
implied promise notwithstanding the statute (n). * 

Thus, where goods are sold and delivered to the defendant, or Quant u » 
work is done at the request of tho defendant and of which he has meruit. 
had the benefit, the plaintiff can recover on a quantum meruit , 
notwithstanding that tho respective contracts were within the 
statute (o). 

788. But, though a plaintiff may recover on a quantum meruit Services 
for services actually rendered undor an unenforceable contract, he Tendered 

(j) Stircome v. Pinniger (1853), 3 Do G. M\ & G. 671, 0. A. ; Thomson v. 

Thomson (1840), 12 Cl. &Fin. 61, n. ; and see Unyley y. Unylcy (1877), 5 Ch. D. 

887, 0. A. ; Shurman v. Sharman (1892), 67 L. T. 834, 0. A ; Johnstone v. Mappin 
(1891), G4 L. T. 48. See for further details, title Settlements. As to what 
constitutes part performance in the case of contracts for tho sale or purchase of 
laud, or for tho acquisition of an interest in land, see titles Sale op Laud ; 

Landlord and Tenant. 

(As) Caton v. Caton (1866), 1 Oh. App. 137; Lassence y. Tierney (1849), 1 
Moo. & G. 551 ; Thynne ( Lady E.) v. Qlcngall (Earl) (1848), 2 H. L. Cm, 131. 

(l) Maxwell (Sir G.) v. Mount acute (Lady) (1719), Free. Ch. 520; Wood r. 

Midgley (1854), 6 Do G. M. & G. 41, 0. A. ; Lincoln v. Wright (1859). 4 Do 
G. & J. 16, C. A. ; llaigh y. Kaye (1872), 7 Oh. App. 409 (in which case it was 
held that the defendant was a trusteo for the plaintiff); Re Marlborough ( Duke), 

Davie y. Whitehead , [18941 2 Ch. 133 (a similar case to JIaigh v. Kaye, supra, in 
which Stirling, J., declined to follow Leman y. Whitley (1828), 4 Russ. 423, 
which appears io limit the principle) ; Rochefoucauld y. Bouetead , [1897] 1 Oh. 

196, 0. A. ; Isaacs v. Evans, [1899] W. N. 261 ; Caddick y. Skinmcre (1857), 2 
De G. & J. 52; and see title Misrepresentation and Fraud. 

(m) Cocking v. Ward (1845), 1 0. B. 868, per Zxnda l, G.J.> at p. 868 ; Kelly 
y. Webster (1852), 12 0. B. 283 ; Sanderson y. Graves (1876), L. R. 10 Exch. 234 ; 

DoydeU y. Drummond (1809), 11 East, 142. 

(a) Sanderson v. Graves, supra. See judgment of Bramwxll, Bl, at p. 238 * 

Account stated (Knowles y. Michel (1811), 13 East, Daycrik y. Pickles 
(1863), 33 L. J. (Q. B.) 43). 

(o) Manor y. Payne (1825). 3 Bing. 285; v. Canning (1867), 1 I. B. 

0. JU 434 ; Scarisbrook y. Parkinson ( 1869), H W. B. 467; Knowlman y. Bluett 
(1874), L. R.9 Exoh. 307, Ex, Oh. ; Bondmen y. Graves , supra ; Pulbrook y. Laws 
(1876, 1 Q. B. D. 284. 
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cannot set np an implied contract attended with the same con- 
sequences as the original contract, so as to escape the effect of the 
statute, or rely on the acts done nnder the unenforceable contract 
as evidence of an implied contract of service to be determined only 
by reasonable notice (p). 

Money received by the defendant on behalf of the plaintiff can be 
recovered by the latter as money received to his use, notwithstanding 
that the contract between the plaintiff and defendant is within the 
Statute of Frauds (q), 

789. Where money has been expended by the plaintiff under a 
contract which cannot he enforced owing to the Statute of Frauds, 
the statute does not preclude him from recovering the amount in 
an action for money paid at the defendant’s request (r). But money 
paid under such a contract cannot be recovered back as upon a 
failure of consideration (s). 

790. If the contract has been executed by the plaintiff and the 
defendant admits that he owes the money under it, the plaintiff can 
recover on a claim upon an account stated (£). 

791. The fact that an agreement which could not have been 
enforced owing to the Statute of Frauds has been performed by 
the defendant, and that such performance has been accepted by the 
plaintiff in satisfaction of a debt or other obligation, may be pleaded 
by the defendant &b an answer to the plaintiff's claim in an action 
to enforce such debt or obligation (a). 

(6) Contrads partly within the Statute of Frauds. 

792. Where a promise is entire, and is partly within and partly 
not within the statute, the whole contract is unenforceable unless 
the requirements of the statute are complied with ( h ) ; but if the 

(p) Therefore, where a Verbal contract of service for a year has boon made 
commencing from a future date, a now contract of service will not be implied 
from the fact that the plaintiff has entered into the sorvice so as to entitle him 
to damages for wrongful dismissal, the former contract, although unenforceable, 
being still in existence ( Britain v. It/miter (1879), 11 Q. B. D. 123, 0. A.). 

(a) Griffith ▼. Young (1810), 12 Bast, 513. See p. 473, post; Green v. 
Saddington (1857), 7 E. ft B. 503. 

(r) Knmolman v. Bluett (1874), L. R 9 Ex eh. 307, Ex. Ch. See Qoebeli v. Archer 
(1835), 2 Ad. ft El. 500. A plaintiff, who pays money to a third person under a 
guarantee unenforceable on account of the Statute of Frauds can recover it 
from the defendant as money paid at his request ( Alexander v. Vane (1836), 
1 M. ft W. 511). 8ee.p. 465, pad. 

(s) Sweet v. Lee (1841), 3 Man. ft G. 452 ; Thomas v. Broum (1876), 1 Q. B. D. 
7U. 

((f Cocking v. Ward (1645), 1 0. li. 858; Seago v. Jkctne (1828), 4 Bing. 459; 
aee Teal ▼. Auly (1820), 2 Brod. ft Bing. 99. See p. 489, poet. 

(a) Lavcry v. Turley (1860\ 6 H. ft N. 239. 

Thomas v. Williams (1830), 10 B. ft C. 664, where the plaintiff, a landlord, 
wont on the day of the sale by the defendant, an auctioneer, to distrain for rent, 
fttod the defendant promised, if he would not distrain, to pay the rent due and the 
pent for the next quartet, tm d it was held that the whole contract was unenioroe- 
-able, because the contract to pay the future rent was within the statute; 
Mechelen v. Wallace (1837), 7 Aa. ft El. 49 ; Harman v. Reeve (1856), 18 0. B. 
687; Vaughan v. Jfeneoefc(l846), 8 0. B.768 ; FedmouthdSarl) v. TAomasjl882), 

1 Cr. ft M. 89 ; Ohater v. Beckett (1797), 7 Term Bep. 201 ; Savage v. (fanning 
IIS07), 1 L B. 0. L. 434. 
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promise is divisible, so that in effect there are two distinct agree- 
ments, one of which is and the other is not Within the statute, the 
portion of the promise which is not within the statute may be 
enforced though there is no evidence in writing (c). So where 
there is a verbal collateral agreement not contradicting the terms 
of a written agreement the fact that the written agreement is 
within the statute does not prevent the collateral agreement from 
being enforced without written evidence ( d ). 

Sect. 4. — Consideration . 

793. Valuable consideration is always essential to the validity 
of a simple contract, and any promise, whether verbal or written, 
which is not under Beal ana is made without such consideration 
amounts merely to nudum pactum, ex quo non oritur actio (e). In 
the case of a contract which is divisible into two parts, for only one 
of which there is valuable consideration, that part only can be 
enforced (/). 

794. Valuable consideration lias been defined as some right, 
interest, profit, or benefit accruing to the one party, or some for- 
bearance, detriment, loss, or responsibility given, suffered, or under- 
taken by the other at his request (<jr). It is not necessary .that the 
promisor should benefit by the consideration. It is sufficient if the 
promisee does some act from which a third person benefits, and 
which he would not have done but for the promise (/i). 


(c) Mayfield v. Wadsley (1824), 3 B. & 0. 357 ; Wood v . Benson (1831), 2 
Or. & J. 94 • 

(d) Ere/cine v. Adeane (1873), 8 Ch. App. 756, ; De L assails v. Guildford , f 19011 
2 K. 13. 215, 0. A. ; Angell v. Duke (1875), L. B. 10 Q. B. 174 ; Boston v. 
Boston, [1904] 1 K. 13. 124, C. A. 

(e) ltann v. Hughes (1778), 7 Term Rep. 350, note (a), H. L., overruling Pillans 
▼.Van Mirrop{ll6o), 3 Burr. 1603 ; Davis v. Dodd (1812), 4 Taunt. 602 (promise 
to pay amount of lost bill of exchange) ; Williams v. Stern (187$), 5 Q. B. D. 
409, 0. A. (promise to give time for payment of instalment under hill of sole) ; 
Ilaigh v. Broofcs (1839), 10 Ad. & El. 309, Ex. Ch. (guarantee for post debt). 
An apparent exception to the rule that a simple contract is not binding without 
valuable consideration is to be found in the case of the acceptance of a bill of 
exchange wluch is drawn in favour of a third person. In that case the acceptor 
beoomes liable to the third person, provided ne is a holder for value, ana to 
any other person becoming a holder for value, although the aoceptor did not 
receive any consideration for hie acceptance. A person who signs a bill of 
exchange without consideration is, however, only liable to holders for value, and 
not to the person for whose accommodation he signed, so that it is not really an 
exception to the rule. In the case of bills of exchange and promissory notes 
valuable consideration is presumed until the oontrary is proved. See title Bills 
of Exchange, Fiiovissoht Notes, and Negotiable Insteuments, Yd. H., 


p. 461. 


if) Wood ▼. Benson (1831), 2 Or. & J. 94. 

(a) Currie v. Miea (1875), L. B. 10 Exch. 153, Ex. Ch., at p. 162 ; Fleming ▼. 
Bank of New Zealand, [1900] A. 0. 577, P. 0., at p. 586. And see Edgwars 
Highway Board v. Harrow District Gas Co. (1874), 44 X. J. (a. B.) 1 ; Williamson 
V. Clements (1809), 1 Taunt. 523. If the consideration is illegal or immoral. 


AUiuiuiai) 

634* and 


ihe contract' is void; see Shucked v. Hosier (1836), 2 

^(h)JaOsy ▼. Croft (1812), 4 Taunt 611 (agrmh&l fey A. with B. in considers, 
tion that C., who was- not interested, would Jem as a party) ; Alhusen r. Brest 
(1851), 6 Exch. 720 (withdrawal of proceeding* against A. in consideration of B. 
premising to pay A/t debt); Haigh v. Brooks (1839), 10 Ad. A EL 309, 
Ex. CL {guarantee). 
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795. The consideration most move from the promisee, that is to 
say, it must be his act, forbearance, or promise, as the case may be, 
and it must be given by him as an equivalent for the promise made 
by the other party to the contract (i). 

796. Consideration is said to be executed when it consists in 
some act or forbearance on the part of the promisee completed at 
the time when the promise is made ; when it consists in a promise 
on his part to do or forbear from doing Borne act in the future, it is 
called executory. 

797. An act or forbearance which constitutes the consideration 
for a promise must be of some value in the eye of the law, but 
need not be an adequate return for the promise ( k ;). The court 
will not inquire into the adequacy of the consideration, but will 
leave the parties to make the bargain for themselves (f). This rule, 
generally speaking, applies in equity as well as at law(Q. A 


(t) Thomas v. Thomas (1842), 2 Q. B. 851 ; boo also Roans v. Hooper (1876), 
1 Q. B. D. 45, 0. A. ; Dashwood y. Jermyri^l&iti), 12 Ch. D. 776 (followed in 
Aahtvell and Nesbit, Ltd. v. Stanton (1900), 16 T. L. It. 399) ; Watt v. (Jallard 
(1908), Times , November 27 ; Osborne v. Rogers (1667), 1 Wins. Sound. 264 ; Price 
v. Rostov. (1833), 4 11. & Ad. 433 ; Barry v. Harry (1891), 23 L. R. Ir. 45 ; and 
see McOruther v. Pitcher , [1904] 2 Ch. 306, 0. A., at p. 308 ; Tipper v. Bickndl 
(1837), 3 Bing;, (n. 0.) 710, and Webb v. Rhodes (1837), 3 Bing. (N. o.) 732. Where 
the consideration moves from two persons it is not necessary that both should be 
joined as plaintiffs in an action brought to enforce a promise made to one of them 
{Jones v. Robinson (1847), 1 Exch. 454). For certain exceptional cases in which 
a person who is not a party to the consideration can sue on the contract, see 
p. 342, ante. 


(Jr) Thomas v. Thomas , sujra. The following cases may ho referred to by way 
of illustration : — In Bainbridge v. Firmstone (1838), 8 Ad. & El. 743, permission 

• 1 J.1 it- _ J - J A. 1 .• A * L a. T M • 



Ex. Ch. f tho consideration for the defendant’s promise consisted in the plaintiffs 
giving up a guarantee which was held by them. The defendant was held not to 
be justified in breaking his premise by discovering subsequently that tho docu- 
ment did notposBess the value which ho supposed at tho time whon his promise 
was given. In Smith v. Smith (1863), 13 0. B. (n. 8.) 418, a promise by the 
plaintiff to give up possession of a will under whioh she was a beneficiary was 
held sufficient consideration for a promissory noto given by the defendant to 
secure payment of her legacy, although tho validity of the will was questioned 
and an arrangement was subsequently made between all parties interested on 
the basis that the will was invalid* 1“ Begbie v. Phosphate Sewage Co. (1875), 
L. R. 10 Q. B. 491 ; affirmed (1876) l‘Q. B. D. 679, 0. A., the plaintiff agreed to pur- 
chase tho exclusive right of using the defendants’ patent in Berlin, knowing that 
no such right existed* but intending to obtain an ostensible grant with a view to 
tho formation of a company. It was held that, as he m fact got that for 
which he was willing to port with his money, there was no failure of considera- 
tion In Pavy v. Smith (1901), 17 T. L. R. 471, it was held that where a promise 
was made in- consideration of the plaintiff “ revealing ” particulars of a sum of 
money to whioh the defendant was entitled, the word “ revealing” imported a 
disclosure of something not already known to the defendant, and that, the 
plaintiff not having given any information of which the defendant was not 
previously aware, the consideration wholly failed. A promise to pay a gambling 
debt is void for want of consideration ; but an agreement on the put of the 
creditor to forbear from posting the debtor as a defaulter is sufficient considera- 
tion for a fresh promiso to pay the amount of the debt (Hyams v. Stuart King, 
[1908] 2 E. B. G96, 0. A. ; and see Bubb ▼. Telvertm and other cases, cited m 
the notes on pp. 398 et seq. t post). 

(J) Haigh v. Brooks (1839), 10 Ad. & El. 309, Ex. Ch. ; Reams v. Dwell (1848), 
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merely nominal consideration does not, however, prevent a contract 
or settlement from being regarded aB voluntary bo far as third 
persons are concerned (m). 

798. A promise to do an act which is obviously impossible, or 
which has no legal effect, is no consideration (n) ; nor is a promise 
which does not involve any legal obligation (o), nor a promise to 
perform, or the actual performance of something which the promisee 
is legally bound to perform independently of his promise (p), or is 
already under a legal obligation to the promisor to perform ( 9 ). 
The fact, however, that the promisee is already under a legal 
liability to some third person to perform the act does not prevent 
bus promise to perform it at the request of the promisor from 
constituting a valid consideration (r). An existing debt forms a 
sufficient consideration for a negotiable security given by the debtor 


0 0. B. 696; Pilkington v. Scott (1846), 16 M. A W. 657, per Aldehbon, B„ at 

£ 660 ; Bolton v. Madden (1873), L. R. 9 Q. B. 65 ; Gravely v. Barnard (1874), 

. R. 18 Eq. 518 ; Middleton v. Brown (1878), 47 L. J. (OH.) 411, 0. A. ; Harrison 
v. Quest (1855), 6 Do G. M. & G. 424. Tho inadequacy, however, though not in any 
case a defence per te, may he bo great as to raise a presumption of fraud or undue 
influence in caeca where there are other circmnetancos indicating fraud or whore 
a fiduciary relationship exists between the parties, or one is in fact undor the 
influence of the other ; sec Coles v. Trecothick (1804), 9 Ves. 234, at p. 246 ; Wood 
v. Abrty (18181, 3 Modd. 4 1 7, at p. 423 ; and as to undue influence, soe p. 357, ante . 
Inadequacy of consideration may bo a ground for refusing specific performance 
where it appears that the parties did not bargain with equal knowledge of the 
facts (Faldee v. Gray (1859), 4 Drow. 651 ; see title Specific Performance). 

(m) Kelson v. Kelson (1853), 10 Haro, 385 ; Gully v. Exeter ( Bishop ) (1830), 
10 B. ft C. 684. See title Fraudulent ak . d Voidable Conveyances. 

(n) Kent v. Pratt (1610), 1 Brownl. 6 ; Harvey v. Gibbons (1676), 2 Lev. 161 ; 
Kaye v. Dutton (1844), 7 Man. ft G. 807. As to promises which are too vague 
or uncertain to form a consideration, see p. 331 , ante. 

(6) Westhead v. Spr on son (1861), 6 H. A N. 728 (o promise by A., at B.’e 
request, to supply such goods to 0. as ho may require, and A. may boo fit to 
supply, ie no consideration for a promise by B., because it binds A. to 
nothing). 

(p) Bridge v. Cage (1605), Cro. Jac. 103; Orme v. Galloway (1854), 9 Exoh. 
544 (promise to pay interest on dobt in respect of whioh interest was payable by 
law); Collins v. Gvde/roy (1831), 1 B. ft AdL 950 (attendance of witness on 
BubpcBna) ; Crow hurst v. Laverock (1852), 8 Exoh. 208 (agreement by mother to 
support her illegitimate children). Compare Smith v. Roche (1859), 6 0. B. (n. s.) 
223 ; Jennings v. Brown (1842), 9 M. & W. 496; England v. Davidson (1840), 11 
Ad. ft El. 856 ; Neville v. Kelly (1862), 12 0. B. (n. b.) 740; Mortvmore v. 
Wright (1840), 6 M.4W, 482 ; Bazeley v. Harder (1868), L. R. 3 Q. B. 559 ; 
Knowlman v. Bluett (1874), L. R. 9 Exch. 307 ; Seaborne v. Maddy (1840), 9 
O. A P. 497. 

(q) Dixon v. Adams (1596), Cro. Eliz. 638 ; Stilk v. Myrick (1809), 2 Camp. 
317 ; Bayley v. Homan {[1837), 3 Bing. (n. o.) 916 (promise by lessee to repair by 
oertain day no consideration for promise by lessor to forbear from suing for 
breach of covenant to repair) ; Morton v. Bum (1837), 7 Ad. ft EL 19; Cowjter r. 
Green (1841), 7 M. ft W. 633 ; Jackson v. dobbin (1841), 8M.4W. 790. For 
this reason a promise by the master to pay seamen increased wages in considers* 
tion of their continuing to serve, or doing more than the ordinary share of work, 
when they are under a legal obligation to do so, is nudtm pactum ( Harris t. 
Watson (1791), 1 Peake, 102 ; Harris v. Carter (1854), 3 E ft B. 639: Fraser v. 
Hatton (1857), 2 0. B. (n. s.) 612). Otherwise, if the seamen are justified in 
refusing to proceed on the voyage (Hartley w, Ponsonby (1867), 7 E. ft B. 
872). 

(r) King v. Sears (1836), 2 Or. M. ft R. 48; Bhadvttll v. Bhadwell (I860), 9 
0. B. (w. e.) 169; Scctson v. Pegg (1861), 6 H. ft N. 296. 
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to the creditor on account of the debt, even if the security is payable 
on demand («). 

799. But a mere motive, such as the moral obligation to repay a 
benefit already received (t), or to make provision for a mistress 
seduced by the promisor on an agreement to sever the connection 
and live apart (tt), or the desire of an executor to carry out the 
wishes of his testator (f), is not valuable consideration ; nor is 
natural love and affection arising from blood relationship between 
the parties (v). 

800. Forbearance to sue, even though no definite time is 
allowed, is valuable consideration for a promise, provided that the 
promisee has reasonable ground for believing that he haB a good 
cause of action (?r). If, however, it does not appear that there 
was any right which could be enforced either at law or in equity, 
a mere forbearance to sue does not of itself constitute a valuable 
consideration (, x ). 

Forbearance to sue a third person ‘at the request of the promisor 
is a sufficient consideration for his promise (#). 


(«) Currie v. Mina (1876), L. R. 10 E.v’h. 163, Ex. Oh. ; affirmed on another 
ground sub norm. Miaa v. Currie (1.37C), 1 A >p. Cos. 5M ; Stott v+'Fuirlamb (1883), 
53 L. J. (q. n.) -17, 0. A. In euch a caso the negotiable security is equivalent to 
a conditional paymont of tho debt ; see p. 447, post. Whore goods have boon paid 
for by a negotiable instrument which is still running, thoro is vuluable con- 
sideration for a subsequent agreement that the negotiable instrument shall be 
paid out of moneys arising from the sale of the goods ( Walker v. Ilostron (1842), 
DM. & AV. 411). It has boon held that the mere existence of a debt is not 
consideration for the giving of a security by the debtor to secure tho debt 
( Wigan v. English and Scottish haw Life Assurance Association, [1909] 1 Oh. 
291, 297). 

(t) Eastwood v. Kenyon (1S40), 11 Ad. A El. 438; Thomas v. Thomas (1842), 
2 Q. B. 831 ; Wigan v. English und Scottish Law Life Association , supra. 

(«) Beaumont v. Reeve (1840), 8 Q. B. 483. 


(v) Holliday v. Atkinson (1820), 5 B. & C. 501 ; Tweddle v. Atkinson (1861), 1 
B. & S. 393. Natural love and affection, which is sufficient to raise a use or to 
Tebut the presumption of a resulting trust or uso (see title Trusts and Trustees), 
is sometimes called " good M as distinguished from “ valuable ” consideration. 

(to) Will aits y. Kennedy 1831), 8 Bing. 6; Crow hurst y. Laverock (1852), 8 
Exch. 208 (forbearance by mother of illegitimate children from affiliation pro- 
ceedings) ; Morton v. Burn (1837), 7 Ad. A El. 19 ; Edwards v. Baugh (1843b 11 
M. A W. 641 ; Wilby y. Etgee (1875), L. R. 10 0. P. 497 (forbearance to sue for 
doubtful claim sufficient) ; Alliance Bank y. Broom (1864), 2 Drew. & Sm. 289 ; 
Fullerton v. Provincial Bank of Ireland , [1903] A. C. 309. 

(a) Tooley y. Windham (1690), Cro. Eliz. 206; Graham y. Jolmson (1869), L. 
R. 8 Eq. 36 ; Edwards v. Baugh (1843), 11 M. & W. 641 ; Jones v. Ashbumhom 
(1804), 4 East, 455. See, however, Ilgams v. Stuart King , [1908] 2 K.B. 696, 
0. A., and compare Atkinson y. Bettree (1744), Willes, 482. Soe also Sibree y. 
Tripp (1846), 15 M. & W. 3G ; Llewellyn, v. Llewellyn (1845), 3 Dow. & L. 318. 
In the case of a composition entered into between a debtor and his creditors, by 
which each of the creditors agrees to aocept a smaller amount than is due in 
satisfaction of his olaim, the consideration for each creditor’s promise consists 
in the undertaking bv the other creditors to forego port of their olaims ; see 
p. 443, post As to whetbbr forbearance to post a man as a defaulter is a good 
consideration for a promise to pay a gaming debt, see p. 397, post. 


(y) Mapee v Sidney (1624), Gro. Jao. 683; Smith V. Algar (1830), l B. A 
la. 603 ; Balfour v. Sea Fire Life Assurance Co. (1857), 3 O. B. (v. s.) 800 ; 
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801* A compromise of a disputed claim which is honestly made, *. 

whether legal proceedings have been instituted or not, constitutes Considers- 
valuable consideration, even if the claim ultimately turns out to be tiwu 
unfounded (a). It is not necessary that the question in dispute oompromiBe. 
should be really doubtful. It is sufficient if the parlies in good 
faith believe it to be so, though such belief is founded on a mis- 
apprehension of a clear rule of law (b). The giving up of a contin- 
gent right to the costs of proceedings which are in the discretion 
of the court is a sufficient consideration (c). Where, however, the 
plaintiff in an action knows that his claim is unfounded, but 
believes that he will succeed because of the defendant’s reluctance 
to go into tho witness-box, a compromise of the claim does not 
constitute valuable consideration (d). 

802. A so-called past consideration, that is, something done by p n nt con- 
the promisee before the promise was made, may constitute a motive iteration, 
for the promise, but is not a real consideration (e). There are, 
however, cortain exceptional cases in which a promise is held to be 
binding although the consideration for it is a benefit which was 
received by the promisor before the promise was made. Thus, a 
person who is protected from liability on his promise by some 
provision of the common law or statute which is meant, for his 
advantage, such, for instance, as the Statute of Limitations, may 
waive the benefit of that protection and render himself liable by 
making a fresh promise, although he receives no now consideration 
for it (/). 

Oldershaw v. King (1857), 2 H. & N. 517, Ex. Ch. ; Coles v. Tack (1869), L. R. 

6 0. P. 66; Alhuscn v. Brest (1851), G Exch. 720; Harris y. Venables (1872), 

41 L. J. (ex.) 180; Creare v. Hunter (1887), 19 Q. B. D. 341, 0. A. 

(a) Wade v. Simeon (1840), 2 0. B. 648 ; Crowthrr v. Fairer (1850), 15 Q. B. 

677; Cook v. Wright (1861), 1 B. & 8. 559; Callisher y. Bischoffsheim (1870), 

L. R. 6 a B. 449 ; Ockford v. Barrlli (1871), 20 W. R. lid]' Miles v. New 
Zealand Alford Estate Co. (1886), 32 Ch. D. 266, C. A.; Kingaford y. Oxenden 
(1891), 55 J. P. 789,0. A.; Hot worthy Urban District Council v. Ilolsworthy 
\ural District Council , [1907] 2 Ch. 62. 

E Lucy's Case (1853), 4 De Gh M. & G. 356, 0. A. 

Bracetvell y. Williams (1866), L. R. 2 C. P. 196. 

Re Blythe , Ex parte Banner (1881), 17 Gh. D. 480, 0. A. And boo Edwards 
. Baugh (1843), 11 M. & W. Ml. 

(«) Lampleigh v. Bralhwait (1615), Hob. 105 ; 1 Smith, L. 0., 11th ed„ 141 ; 

Roecorla r. Thomas (1 842), 3 Q. B. 234 ; Eastwood v. Kenyon (1840), 11 Arl. & 

El. 438 ; Wigan v. English and Scottish Law Life Association , [1909] 1 Ch. 291 
(existing debt not valuable consideration for assignment of life policy). Com- 
pare Littlefield v. Slice (1831 ), 2 B. & Ad. 811. 

(?) Wmnall v. Adney (1802), 3 Boa. A P. 247, note (a); Earle y. Oliver (1848), 

2 Exch. 71, per PAJUCE, B., at p. 00 ; Latouche y. Latouche (1866), 3 H. & 0. 

676. Thus, a married woman, who had made a promise whioh in the then 
•tote of the law- was not enforceable against her owing to her incapacity to 
contract, was held liable on a subsequent promise to the same effect mode after 
she had beoome a widow (Lee v. Muggendye (18131, 6 Taunt 30). A person who 
gave bills by way of security for money borrowed at usurious int eres t at a t man 4 
when the usury laws were in force, and renewed the.bffi* !: h#ter tb&tepe&l of 
those laws, was held liable on the bills although-ke received no fnsh oonsidera- 
tion for renewing them (Flight ▼. Reed (186|pt H, & 0. 703). This doctrine 
has no longer any application in the case of * promise made by a bankrupt who 
has obtained his discharge to pay a debt from which he has been released by 
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Whore services have been rendered by one person to another at 
bis request, a subsequent promise to pay for the services oan be 
enforced (#). This is, perhaps, not a real exception to the rule 
stated above, for in such a case there may be an implied 
promise to pay for the service, and the subsequent express 
promise may be treated either as an admission which evidences, 
or as a positive bargain which fixes, the amount of that reasonable 
remuneration on the faith of which the service was originally 
rendered ( h ). 

In certain cases it has been held that where a pauper resides in 
a parish other than the place of his legal settlement, the poor law 
authority of the latter place, who are under a legal obligation to pro- 
vide such medical attendance as he may require, are liable to recoup 
to the poor law authority of the parish in which he resides the 
expense of medical attendance voluntarily provided by them for the 
pauper ( i), even if there was no subsequent promise by the first- 
named authority to repay such expense ( k ). Here again the 
liability rests upon a request to provide the necessary attendance 
and a promise to pay for such attendance, both of which are to be 
implied from the conduct of the parties (l). 

803. Marriage is a valuable consideration sufficient to support 
not only ante-nuptial promises by the parties thereto, but also by 
third persons (m), In the case of contracts to marry, the promise 


proceedings in bankruptcy. An order of discharge releases tho bankrupt from 
all debts provable in bankruptcy with cortftin specified exceptions (Bankruptcy 
Act, 1883 (16 & 47 Viet. c. 62), s. 30); and a promiso to pay a debt which has 
been released by the discharge is not binding on tho bankrupt unless it is made 
for now consideration ( Heather v. Webb (1876), 2 0. P. D. 1 ; Jakeman y. Cook 
(1878), 4 Ex. D. 26 ; lie Andrew e, Er parte Bairow (1881), 18 Oh. D. 464, 0. A.). 
A debt which has been discharged under a deed of composition is not a good 


luently given to secure pay- 
iac. 171). See title Bank- 


consideration for a promissory note which is sul 

raent of the debt (lie 1/all, Ex parte Hall (1836), 1 , 

nurrov and Insolvency, Vol. II., p. 269. A ratification by a person of full 
age of a voidable oontract made by liim during infancy was formerly binding, 
but is now rendered ineffective by the Infanta Relief Act, 1874 (37 & 38 Viet, 
o. 62), s. 2; and a negotiable instrument given after majority in respoct of 
a loan during infancy is void, evon an against a holder in due course (Betting 
and Loans (Infants) Aot, 1892 (55 Viet. o. 4), s. 6). See title Inxants and 
Children. 

(g) Lampleigh v. Brathwait (1616), Hob. 105 ; 1 Smith, L. 0., 11th ed., 141 ; 
Bradford v. Rouhton (1858), 61. 0, L. R. 468. 

(A) Kennedy v. Broun (1863), 13 0. B. (N. 8.) 677, at p. 740 ; Wilkinson v. 
Oliveira (1835), 1 Bing. (n. o.) 490 ; Re Casey'e Patente, Stewart v. Casey, 
[1892) 1 Ch. 104j 0. A., per Bowen, L.J., at p. 115. Several of tho older oases 
on 'this subject wore decided upon tho ground that a moral obligation forms 
sufficient consideration for a promise. This doctrine, as has been already pointed 
out, is no lohger recognised by English law, but the decisions in the cases to 
whioh reference is made may be supported upon the ground which is stated in 
the text. 

(i) Watson v. Turner (1767), Buller, Nisi Prius, p. 147 ; Wing y. MUl (1817), 
1 B. A Aid. 104. See title Poob Law. 

Ik) Paynter y. TPi/fram* (1833), 1 Or. A M. 810. 

(l) /bid, 

(m) Shadwell y. Shadmll (1860), 9 0. B. (n. 8.) 159; Ludere y. Anstey (1799), 
4 Yes. 601. But a post-nuptial agreement or settlement is regarded as yolnn- 
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by each to marry the other is sufficient valuable consideration for 
the promise by the other (»). 

804. Where a person has in hiB custody money belonging to 
another, and is instructed by the owner of the money to hold it as 
the money of a third person, he becomes liable to the third person 
for the money as soon as he notifies to the third person that the 
money is held on his behalf. In this case the person holding the 
money holds it as agent for the third person, and the consideration 
for his promise is the receipt of the money from the original 
debtor (o). 

805. In the case of a gratuitous bailment of goods, the fact that 
the owner has parted with possession of the goods is sufficient con- 
sideration for a promise by the bailee to take reasonable care of 
the goods or to perform services in relation to them (p). 

806. A person who promises to perform services for another 
without valuable consideration incurs no liability for a refusal or 
failure to perform the services ( q ) ; but if he does perform them, 
he is bound to exercise reasonable care, the intrusting him with 
the performance being sufficient consideration for such an under- 
taking ; and if he causes damage by his negligence, the fact that he 
is not remunerated for the sorviceB does not protect him from 
liability (r). 


tary in the absence of consideration othor than the marriage {Butter, field v. 
Heath (1852), 15 Beav. 408; Shurmur y. Sedgwick (1883), 24 Oh. D. 597). As 
to who are considered parties to the valuable consideration in tho case of 
marriage settlements, and for a detailed treatment of the subject generally, see 
title Settlements. 

(w) Seo title Husband and Wins. 

Ip) Lilly v. Hays (1836), 5 Ad. ft El. 648; Griffin v. Weatherly (1868), L. It. 
3 Q. B. 753; Crowfoot v. Gurney (1832), 9 Bing. 372 ; Walker v. Rostron (1842), 
9 M. ft W. 411 ; Noble y. National Discount Co. (1860), 5 1L ft N. 225 ; Hamilton 
v. Spottiewoode (1849), 4 Exch. 200. 

(p) Hart v. Miles (1858), 4 0. B. (n. s.) 371. See title Bailment, Yol. I., 
p. 526. 

(o) Coggs v. Bernard (1703), 2 LdL Baym. 909; 1 Smith, L. 0., 11th ed., 173; 
Elsee v. Gat ward (1793). 5 Term Be p. 143 ; Jialfe v. West (1853), 13 0. B. 466; 
and see per Willes, J., in Skelton v, London and North Western Bail. Co. (1867). 

L. B. 2 0. P. 631, at p. 636. 

(r) Moffatt v. Bateman (1869), L. B. 3 P. 0. 115 ; Wihon v. Brett (18*13), 11 

M. ft W7 113 ; Beal ▼. South Levon Rail . Co. (1864), 3 H. ft 0. 337, Ex. Ch. , 
Shi ells v. Blackburns (1789), 1 Ily. BL 159; Whitehead v. Qreetham (1825), 
2 Bing. 464, Ex. Oh. ; GiUin v. McMullen (1869), L. B. 2 P. 0. 317 ; Wilkinson 
v. Coverdale (1793), 1 Esp. 75 ; Doorman v. Jenkins (1834), 2 Ad. ft El. 256 ; 
DartnaU v. Hmvard (1825), 4 B. ft 0. 345 ; Donaldson v. Haldane (1840), 7 CL 
ft Fin. 762, H. L. Seo also title Bailment, VoL L, p. 531. 
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Hbct. 1. — In General, 

807 . There are several classes of contracts which, though perfect 
in point of form, cannot be enforced at law (*). Contracts which 
are expressly prohibited by statute form one of these classes. 
Another class consists of contracts which are illegal at common 
law, &b involving the commission of a crime or tort, and a third 
class consists of contracts which are unlawful as being contrary to 
public policy, such as contracts conducing to sexual immorality. A 
fourth class consists of contracts which are not actually unlawful, 
but merely void, either by statute, such ns gaming and wagering 
contracts, or on grounds of public policy, such as contracts in 
general restraint of trade (£)■ The term “ unlawful” or “illegal” 
is not uncommonly applied to all of these classes of contracts, but 
is more accurately confined to contracts falling within the first 
three divisions (a). 

If the illegality of a transaction is brought to the notice of the 
court and the poison invoking the aid of the court is himself 
implicated in the illegality, the court will not assist him, even if 
the defendant has not pleaded the illegality and does not wish to 
raise that objection (£»). 

Contracts which belong to any of these classes are void and 
have no legal effect, but the distinction between contracts which 
are illegal in the sense that they are contrary to law and contracts 
which are void, but not unlawful, is of importance in relation to 
collateral agreements. Thus, a security which is given for the pay- 
ment of a debt arising out of a contract which is contrary to law is 
tainted with the illegality of the original transaction and cannot be 
enforced ; but if the contract is merely void a security for payment 
of a debt arising out of it is in the position of an agreement made 
without consideration, and if it is made under seal can be 
enforced (c). 


(») Ab to contracts which are either void or voidable on the around of want of 
capacity, see p. 341, ante; a a to contracts which are voidable on toe ground 
of duress, undue influence, fraud etc., see pp. 306 et sc<j., ante; and as to contracts 
which are unenforceable owing tio the wont of written evidence, see p. 361, 
ante. 


•M MitMl v. Reynolde (1711), 1 P. Wms. 181 ; 1 Smith, L. 0., 11th ed., 406; 
Re Miiionri Steamship Go. (1869), 42 Gh. D. 321, 0. A., per Fby, L.J., at 
p. 342 ; JJyams vl Stuart King, [1908J 2 KB. 090, O. A., per FaBWELL, L.J., 
at p. 720. 

(a) Mogul Steamship Co. v. McGregor, Chw dk Go,, [1893] A. O. 25, per Lord 
Halsbuuy, L.O., at p. 30, and per Lord Bbamwell, at p. 46. 

0 Scott v. Brown , Doering, McKab A Co., [1892] 2 Q. B. 724, 0. A. ; Hedge 
v. Royal Exchange Assurance Corporation, [19001 2 Q. B. 214 ; Royal Exchange 
Assurance Corporation v. Bjo/ormkrings • Aktiebofaget Vega, [19021 2 K. B. 384, 
G. A.' This principle has recently been extended to a contract which is merely 
void under the Gaming Acte (Luckett v Wood (1908), 24 T. L. B. 617 ; and see 
Thomas r. Dty (1908), 24 T. L. R. 272 ; Connolly y. Consumers ’ Cordage Co, (1903), 
89 L. T. 347, P. 0.). 

(e) See p. 410, post. 
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Part IV.— Void and Illegal Contracts. 

. 808 . There is so-called contracts consisting 

of agreements which, aupongh not unlawful, are void as being 
ultra vires. The principle applies to all incorporated bodies, and 
is based on the rule that a body of persons incorporated for certain 
purposes has no existence in law except for those purposes. It 
follows that any agreement of a corporation or incorpoaated 
company which is not within the scope of, nor ordinarily incidental 
to, the objects specified by the charter, statute, memorandum of 
association, or other instrument of incorporation, is void, even if it 
is assented to or ratified by every member of the corporation or 
company (cl). 


Sect. 2. — Nature oj Illegality . 

809 . A contract is illegal where the subject-matter of the 
promise is illegal, or where the consideration or any part of it is 
illegal («). A contract which is on the face of it perfectly legal may 
yet be an illegal contract, if the purpose for which it is made is 
illegal — for instance, where it forms part of a transaction the object 
of which is illegal (/). Thus, money lent for an illegal pur- 
pose cannot be recovered back after such purpose has been 
wholly or partially carried out (g), and no action lies to recover 
money paid at the request of another in pursuance of an illegal 
purpose (/t). 


(cl) See Hatches v. Eastern Counties Rail. Co. (1855), 5 H. L. Cos. 331 ; 
Ashbury Railway Carriage and Iron Co. r. Riche (1875), L. R. 7 II. L. 053. 
For a detailed treatment of this subject, see titles Companies, Vol. V. ; 
Corporations 

(«) Herman v. Jeuchner (1885), 15 Q. 33. I). 561, 0. A. per Rjusrr, M.R., at 
p. 563. 

(/) For instance, tho sole of goods for the purpose of their being 
smuggled ( Riggs v. Lawrence (1789), 3 Term Rep. 454; Clugas v. Penuluna 
(1791), 4 Term Rep. 466; IAghtfoot V. Tenant (1796), 1 Bos. & P. 551) ; tho 
sale of drugs for use in brewing boor in contravention of an Act of Parlia- 
ment ( Laiujton v. Hughes (1813), 1 M. & S. 593) ; the letting of lodgings 
for immoral purposes ( Oirardy v. Richardson (1793), 1 Esp. 13 ; Jennings v. 
Throgmorton (1825), Ry. & M. 251 ; Appleton v. Campbdl (1826), 2 C. & P. 
347 ; Smith v. White (1866), L. R. 1 JGq. 626) ; the letting of rooms for 
blasphemous lectures (Cowan v. MUboum (1867), L. R. 2 Excli. 230; the 
delivery of goods for a fraudulent purpose ( Taylor v. Bowers (1876), 1 Q. B. D. 
291); recovery of property held under illegal trust (Syme* v. Hughes (1869), 
L. B. 9 Eq. 475). Foi instances of oontracts for the insurance of an illegal 
risk, see title Insurance. 

(g) Caiman ▼. Bryce (1819), 3 B. & Aid. 179 ; M'Kinnell v. Robinson (1838), 
3 M. A W. 434 ; Foot ?. Baker (1843), 5 Man. & G. 335. See also Collins v. 
Blanttm (1767), 2 Wils. 341, 1 Smith, L. 0., 1 1th ed., 368 ; Kearley v. Thompson 
(1890), 24 Q. B. D. 742, 0. A., and cases there cited. 

(A) Em parte Mather (1797), 3 Yes. 373 ; Amory v. Meryweather (1824), 2 
B. A 0. 573 ; Be Begnis v. Armistead (1833), 10 Bing. 107 ; Re Barker (1882), 21 
Oh. D. 408, 0. A. This does not apply to a payment made at the request of 
another under a contract which is void but not illegal, such os a wager. Money 
paid at the request of another in discharge of a gaming debt could hp recovered 
before the Gaming Act, 1892 (55 Viet. c. 9) ( Jessepp v. Ltd, wyebe (1854)^10 Batch, 
614; Knight v. Cambers (1855), 15 0. B. 562; RoseiOams it. Baling (1803), 15 
0. B. (n. a.) 316). Premiums paid in reBpeoty$f wagering insurance policies 
cannot be recovered (Howard v. Refuge Friermy Society (1886), 54 L. T. 644) 
Bee title Gaming and Wagering, 
ill.— vu 
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Contract. 


Scot. 8. 
Nature of 
Illegality. 

Illegal 

purpose. 

Illegal 

promise 


Ignorance of 
Illegality. 


Wrongful 

acts. 


810. A person who supplies goods or lets premises knowing that 
they are to be used for an illegal purpose cannot recover the price 
or the rout, even though he takes no part in the unlawfnl trans- 
action (i) and there is no stipulation that payment shall be made 
out of the proceeds of the illegal acts (/c). 

811. A contract to do a thing which cannot be performed 
without a violation of the law is void, whether the parties knew the 
law or not ; but in order to avoid a contract which can be legally 
performed on the ground that thore was an intention to perform it 
in an illegal manner, it is necessary to show that there was the 
intention to break the law(f). The law presumes against illegality 
in such cases (m). 

812. Where a person has entered into a contract to let rooms in 
ignorance of the hirer’s intention to use them for an illegal purpose, 
he is entitled to refuse to carry out tho contract on subsequently 
discovering the other party's intention (n) ; but whore such a con- 
tract has been oxccutod and possession of the premises has been 
given to the tenant, the validity of the contract is not atTocted by 
tho fact that the premises are used for immoral purposes, or that 
the tenant fraudulently concealed his intention to use them for 
such purposes at the time when the lease was granted (o). An 
innoceut party is ontilled to payment for work done under a contract 
before he became aware of the other party’s intention to make use 
of his work for an illegal purpose (p). 


Sect. 8 . — Sources of Illegality. 

Suu-Seut. 1 . — Contracts void at Common Law. 

(1) Agreements to Commit a Wrongful Act. 

813. Kx turpi causa non oritur actio. An agreement to commit 
an unlawful act, whether it amounts to an indictable offence or not, 
is void, and an agreement which is innocent in form cannot bo 


(») Caiman v. Bryce (1819), 3 B. & Aid. 179 ; Seymour v. Loruxon and Pro - 
vincial Marine Insurance Co. (187*2), 41 fj. J. (o. P.) 193 ; Uus Light and Coke 
Go. v. Turner (1840), 6 Bing. (n. 0.) 324, Ex. Ok. ; Jtitchie v. Smith (1848), 
0 C. B. 402; Fisher v. Bridges (1854), 3 E. & B. 642, Ex. Ch.; eoo also Scarfs 
y. Morgan (1838), 4 M. & W. 270. 

( k ) Pearce y. Brooke (I860), L. It. 1 Exoh. 213. 

(/) Waugh v.' Morris (1873), L. It. 8 Q. B. 202; and eee Twaitee y. Gout* 
thwaite , [1890] 1 Ch. 496. 

(in) Bennett v. Clough (1818), 1 B. & Aid. 461 ; Sissons y. Dixon (1826), 6 
B. & 0. 758 ; Lewis v. Davison (1839), 4 M. & W.654 ; Hire Purchase Furnishing 
Co. v. Bidicns (1887), 20 Q. B. I). 337, 0. A. Soe also title Evtdeitch, as to 
presumptions. 

In) Cowan y. Mdhoum (1807), L. R. 2 Exoh. 230. 

(o) Feret y. Hill (1854), 15 C. B. 207. That case, howeyer, only deoided that 
the lessor was not entitled to refuse to perform the contract on the grounds 
stated ; it did not deal with the question whether he was entitled to rescission of 
the oontract in equity. 

(p) Clay y. Yates (1856), 1 II. & N. 73. 
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enforced if it is entered into for the purpose of carrying out or 
assisting in carrying out an illegal transaction (7). 

A contract made with the purpose of committing a fraud on a 
third person or on the public cannot be enforced (r). Where a debtor 
enters into a deed of composition with his creditors, a secret agree- 
ment, whether by the debtor or a third person, to give one of the 
creditors an additional benefit is n fraud upon the other creditors, 
becauso each creditor consents to lose part of his debt in con- 
sideration of the others doing the same, and equality among the 
creditors is an implied condition of the arrangement (s). In such 
a case not only is the creditor who has entered into the socret 
agreement with the debtor unablo to enforce the stipulation for 
his benefit, but the deed remains operative against him so that 
he Iosob both the right to the composition and his original debt 
which has been released (t). It is immaterial that the creditor 
receiving preferential treatment guarantees payment of a specified 
composition to the other creditors if they do not consent to the 
arrangement (fl). „ 

Similarly, any agreement made with tho object of giving a 
creditor preferential treatment in the ovent of tho bankruptcy of a 
debtor, such as an agreement for a security or for additional 
security to take effect only in case of bankruptcy ( b ), or the pftrehaso 


(7) For instance, a contract for tho salo of obscene prints ( Fores v. Johnet 
(1802), 4 Esp. 97); a contract to print an immoral book or a libel (Poplett v. 
Siockdnle (1825), Jty. & M. 337; Clay v. Yalta (1856), 1 II. & N. 73; Apthorp 
v. Neri/le & Co. (1907), 23 T. L. It. 576) ; an agreement to indemnify a person 
a gainst tho costs of an action brought against him in respect of a libel published 
by him at the defendant’s request ( Shackcll y. Hosier (1836), 2 Bing. (n. 0.) 634 ; 
Witt, Smith & Son y. Clinton (1908), 25 T. L. It. 34) ; an ftgreomont to bny 
shams at a fictitious premium in ordor to induce tne public to believe that 
tlioro was a market for the shares at a premium (Scott v. Brown, Doering, 
MrXab <b Co., [1892] 2 Q. B. 724, 0. A.); an agreement to assist a person in 
carrying on a business which he could not lawfully carry on because he did 
not possess the qualifications required by law (Davies v. Makuva (1885), 29 
Oh. D. 596, 0. A.). 

(r) Willis v. Ballwin (1780), 2 Doug. (K. b.) 450; Jackson v. Duehaire (1790), 
3 Term Rep. 651 ; Begins v. Phosphate Sewage Co. (1875), L. It. 10 Q. B. 491, 
affirmed (1876) 1 a B. D. 679, 0. A. ; Taylor v. Bowers (1876), 1 Q. B. I). 291 ; 
Odessa Tramways Co. v. Mendel (1878), 8 Oh. D. 235, 0. A. ; Tost v. Marsh (1880), 
16 Ch. D. 395; Scott v. Broum, Boning, McKab <B Co., sup'a (rigging the 
market); Re Ambrose Lake Tin and Copper Mining Co., Ex parte Taylor, 
Ex parte Moss (1880), 14 Ch. D. 390, 0. A. 

(«) Cocks hott v. Bennett (1788), 2 Term Rep. 763 ; Leicester v. Bose (1803), 4 
East, 372; Jackman v. Mitchell (1807), 13 Yes. 581 ; Knight v. Hunt (1829), 

6 Bing. 432; Howden v. Haigh (1840), 11 Ad. & El. 1033; Higgins v. Pitt 
(1849), 4 Exoh. 312; Mallalieu y. Hodgson (1851), 16 Q. B. 689; Mare v. 
Sandford (1869), 1 Giff. 288; Dauglish V. Tennen i (1866), L. R. 2 Q. B. 49 ; 
McKewan y. Sanderson (1876), L. B. 20 Eq . 06; Re Milner , Ex parte Milner 
(1886), 16 Q. B. D. 605, O. A .1 Re Andrews, Ex parte Barrow (1881), 18 
Ch. D. 464, 0. A. ; and see Re Griffith, Ex parte Official Receiver (1897), 66 L. J. 
(Q. B.) 763. 

(t) Re Grose (1848), 4 De G. & Sm. 364, n. ; Re Hodgson. Ex parte Oliver 
(1851), 4 De G. & Sm. 364 ; Re Harvey, Ex parte Philips (1886), 36 W. R. 667 ; 
Be Myers, Ex parte Myers, [1908] 1 K. B. 941. 

(а) Staines v. Wainwright (1859), 6 Bing. (». a) 174. 

(б) Re Jeavons , Exports Machty, Ex poke John Breton & Co. (1873), 42 L J. 


Swjt.8. 

Sources of 
Illegality. 

Fraud on 
third person. 


Fraud on 

bankruptcy 

laws. 
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Contract, 


Biot. a. of bills at an undervalue from a person who is known to be con- 
sources of teinplating bankruptcy ( c) t or the agreement by which the assets of 
Illegality. fl member of the Stock Exchange upon being declared a defaulter 
vest in the official assignee for the exclusive benefit of the Stock 
Exchange creditors ( d ), is void as a fraud on the bankruptcy 
laws (e). 


(2) Agreements contrary to Public Policy . 


Injury to 814. Any agreement which tends to be injurious to the public 
public. or against the public good is void as being contrary to public 
policy (/). The question whether a particular agreement is con- 
trary to public policy is a question of law. It has been said, however, 
that this branch of the law should not be extended, for judges are 
more to be trusted as interpreters of the law than as expounders 
of what is called public policy (p). The determination of 
what is contrary to the so-called policy of the Jaw necessarily 
varies from time to time. Many transactions are upheld now 
which in a former generation would have been avoided as contrary 
to the supposed policy of the law. The rule remains, but its 
application varies with the principles which for the time being 
guide public opinion (/i). 


Benefit from 815. It is contrary to public policy that anyone should be 
crime. allowed to benefit by his own criminal act, and the courts will not- 

enforce rights directly resulting to the person asserting them from 
the crime of that person (t). 

Interfering 816. An agreement which tends to interfere with the free and 
elections. Proper exercise of the franchise, or corruptly to influence the action 

« talons. 0 f members of the legislature, is unenforceable as being contrary to 


(ucy.)j 68, C. A. ; Re Thompson, Ex parte Williams (1877), 7 Ch. D. 138, C. A. 
On this principle a clause in a building contract providing for the forfeiture of 
materials to tlie owner in the event of the bankruptcy of the builder was held 
void (He Harrison , Ex parte Jay (1880), 14 Ch. D. 19, 0. A. ; compare Re Oarrnd, 
Ex parte Newitt (1881), 16 Ch. D. 622, 0. A.; and see title Building Con- 
tracts etc., Voi. III., p. 153). 

(c) Jones v. Gordon (1877). 2 App. Cas. 616. 
fd) Tomkins v. Saffery (1877), 3 App. Cas. 213. 

(e) See also Re Myers , Ex parte Myers i, [1908] 1 K. B. 941 ; and title 
Bankruptcy and Insolvency, Vol. II., pp. 279 et seg. 

(/) Egerton v. Brou/nlow (Earl) (1853), 4 H. L. Cas. 1, per LoxdTauao, at 
p. 190; see abaci Ililton v. Echersley (1856), 6 E. A B.47, 60; Janson y. Erie- 
fontein Mines , [1902] A. 0. 484. 

*(g) Mogul t Steamship~Co. v. McGregor , Goto A Co., [1892] A. 0. 25, per Lord 
Bbamwell, at p. 45. “ The doctrine of publio policy is regarded nowadays as 
one rather for tne legislature than the courts, although the courts will not 
shrink from acting on it if the contract sought to be enforced leads to immorality 

S crime” ( per Fabwell, L.J., in Hyams v. Stuart King , [1908] 2 K. B. 696, 
A., at p. 727 ; sea also at pp. 71Q, 711). 

(A) Evanturel y. Ettonturel (1874), L. B.6P.0.1, at p. 29. Market rigging 
contracts are illegal (Scott y. Brown, [1892] 2 Q. B. 724). 

(0 Amicable Society v. BoUand (1830), 4 Bli. (n. s.) 194, H. L.; Cleaver y. 
Mutual Reserve Fund Life Association, [1892] 1 Q. B. 147, C. A. 
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public policy (k ) ; but where a person is entitled to give his votes 8 

as he pleases, in a matter not affecting the interests of the public, Source* pf 
as in the case of a subscriber to a charity, there is nothing con- Illegality, 
trary to public policy in a bargain between two subscribers to vote 
for particular candidates (l). 

817* A disposition of property which is made subject to a con- Obtaining 
dition that the beneficiary should obtain a title of honour for which tItIeg * 
he might be unfit is void as being mischievous to the community 
at large (m). 

818. A public office is deemed to bo a place of public trust, and, Sale of 
even apart from statute (n), a contract for the sale or resignation public office, 
of such an office is contrary to public policy and cannot be 
enforced (o). The sale of a recommendation to a public office, 
or an agreement by a person for pecuniary reward to use his 
influence in order to obtain such an office for another, is void on 
the same ground ( p ). An assignment of or charge on the salary or 
emoluments of such an office i« also void, for the presumption is that 
these are required for the purpose of upholding the dignity of the 
office and enabling the holder of it to perform his duties in a proper 
manner (q). This principle, however, applies only where the office 
is in some way connected with the public service and the salary is 
paid out of national funds, and not out of local rates (r), and it has 
no application in cases where the office is a sinecure or the duties 
attached to it have ceased («). 

On the same principle the assignment or charging of a pension 


(A:) Allen v. Hearn (1783), 1 Term Hop. 50 ; Coppock v. Bower (1838), 4 M. & W. 
361 ; Jlowden (Lord) v. Simpson (1839), 10 Ad. & El. 793, Ex. Cn., affirm od 
(1842), 9 CL & Fin. 61, H. L. ; Shrewsbury ( Earl) v. North Staffordshire Rail. Co. 
(1865), L. E. 1 Eq. 593 ; Cooper v. Slade (1858), 6 II. L. Cas. 746; Wallis y. 
Portland (HuJce) (1798), 8 Bro. Pari. Cas. 161 ; Osborne y. Amalgamated Society 
of Railway Servants (1908), 25 T. L. B. 107, 0. A. 

(l) Bolton y. Madden (1873), L. B. 9 Q. 13. 55. 

(m) Egerlon y. Brownlou t (Earl) (1853), 4 H. L. Cas. 1. 

(n) Sale of Offices Acts, 1551 and 1809 (5 & 6 Edvr. 6, o. 16; 49 Geo. 3, o. 126). 
See R. v. Charretie (1849), 13 Q. B. 447 ; Layng v. Paine (1745), Willes, 571 ; 
Oodolphin y. Tudor (1705), 2 Salk. 468. 

(o) Co. Litt. 234 a ; Hanington ▼. Du-Chatel (1781), 1 Bro. 0. 0.124; Garforth 
y. Fearon (1787), 1 Hy. Bl. 327 ; Parsons y. Thompson (1790), 1 Hy. Bl. 322 ; 
Bloch ford y. Preston (1 799), 8 Term Hep. 89 ; Card y. Hope (1824), 2 B. & C. 601 ; 
Richardson y . Mellish (1824), 2 Bing: 229 ; Waldo y. Martin (1825), 4 B. & C. 
319; Hopkins v. Prescott (1847), 4 0. B. 578; Grceme y. IVroughton (1855), 11 
ExcL 146; Eyrey, Forbes (1862), 12 0. B. (N. s.) 191. 

(p) Hartwell y. Hartwell (1790), 4 Ves. 810; Hughes y. Btatham (1825), 
4 B. & 0. 187; Savill Brothers y. Longman (1898), 79 L. T. 44, 0. A.; and 
see Arkwright y. Cantrell (1887), 7 Ad. & El. 565. 

(ff) Cvllyer y. Fallon (1828), Turn. & B. 459 ; Methwold v. Walbank (1751), 2 
Ves. Sen. 238; Flarty y. Odium (1790), 8 Term Bep. 681 ; Bar wick v. Reads 
(1791), 1 Hy, Bl. 627; Lidderdale y. Montrose (Duke) (1791), 4 Term Bep. 248; 
Palmar v. Bate (1821), 2 Bred. & Bing. 673; Wells y. Foster (1841), 8 M. & W. 
149; Liverpool Corporation y. Wright (1859), 28 L. J. (m# 868; Jpthorps r. 
Apthorpe (1887), 12 P. D. 192, 0. A.; McOre m , V. &, [1904] 2 f B. 
69. 

(r) Bo Mirams , [1891] 1 Q. B. 594. 

(e) Grenfell y. Windsor (Doan and Canons) (1840), 2 Beay. 514. 
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Contract. 


Sect. S. 
Sources of 
Illegality. 

Master and 
servant. 


Future 
separation of 
husband awl 
wife. 


Parent and 
child. 


given for the support of a peerage or other dignity is void as being 
contrary to public policy (t). 

819. A contract entered into between a master and his servant 
by which the latter agrees to waive the breach by the master of an 
obligation imposed upon him by statute for the protection of his 
servants in the course of their employment is contrary to public 
policy (a ) ; but an agreement by which a workman gives up his 
right to compensation under the Employers Liability Act, 1880 ( b) t 
in consideration of his employer’s subscribing to a fund from 
which the workman is entitled to receive compensation in case of 
injury is not contrary to public policy. 

820. An agreement which provides for a separation to take 
place between husband and wife at somo future time is void as con- 
trary to public policy (c) ; but where the parties have determined to 
separate at once, the terms on which the separation is to take place 
may form the subject of an agreement between them ( d ). A covenant 
not to sue for restitution of con jugal' rights is commonly inserted in 
such agreements, and is not illegal or contrary to public policy (e), 
nor does the absence of a dvm casta clause invalidate a covenant by 
the husband to pay an annuity to tlio wifo(/*). 

821. A father cannot bind hiraso'f by contract to abandon the 
right to control the religious education of bis children, since such 
right is given to him not for his own bonefit, but for that of the 
children (g) ; nor can the mother of an illegitimate child divest herself 


(/) Dans v. Marlborough (Duke) (1818), 1 Swan. 74. As to simoniacal 
contracts, see title Ecclesiastical Law; and ns to usury, see title Money 
and Money Lending. 

(a) Daddchy v. Granville, (Earl) (1887), 19 Q. B. D. 423, per Wills, J. 

(b) 43 & 44 Yict. c. 42; Griffiths y. Dudley (Earl) (1882), 9 Q. B. D. 357. 
An agreement by which a workman gives up liis right to compensation for 
injuries under tno Workmen’s Compensation Act, 1908 (6 Edw. 7, o. 58), is 
avoided by s. 8 of that Act except in the case of a schome certified by 
the Registrar of Friendly Societies. See p. 405, pout, and title Master and 
Servant. 

(c) Uindley ▼. Westmeath (Marquis) (1827), 6 B. & C. 200; < Y cksedge v. 
Cockscdge (1844), 14 Sim. 244; Westmeath ( Marquis ) \. Salisbury ( Marquis ) 
(1831), 6 Bli. (N. 8.) 339, II. L. ; ' Wilson y. Wilson (1818), 1 II. L. Oas. 638; 
Vansittart v. Vansittart (1858), 4 K. & J. 62, per I’urnkr, L.J. ; Cartwright v. 
Cartwright (1853), 3 Do (J. M. & G. 982, O. A. ; II. v. W. (1857), 3 K. & J. 882. 
See title Husband and Wife. 

(d) Jee v. Tliurlow (1824), 2 B. & 0. 541 ; Jones v. Waite (1842), 9 Cl. A Fin. 
101; H. L. ; Hunt v. Hunt (1862), 4 Do G. F. & J. 221 ; Beeant v. Wood (1879), 
12 Oh. D. 603; Wilson v. MuskeU (1833), 3 B. A Ad. 743; Handle v. Gould 
(1857), 8 E. A B. 457. See title Husband and Wife. 

(e) Marshall v. Mars haU (1879), 5 P. D. 19; Clark y. Clark (1885), 10 P. D. 
188, 0. A.; Aldridge v. Aldridge (1888), 13 P. D. 210. See Hoyle v. Hoyle , 
[1000] P. 24, where an agreement not to take proceedings for separation, 
divorce, or maintenance was hold bad. 

If) Kendall v. Webster* (1862), 1 H. & O. 400; Fearon t. Aylesford (Earl) 
(1884), 14 Q* B. I). 792, 0. A.; Sweet y. Sweet, [1895] 1 Q. B. 12; Wasieneys v. 
Wasteneys , [1900] A. 0. 446. 

(g) Andrews ▼. Salt (1873), 8 Ch. App. 622; Re Agar-Ellis, Agar- Ellis v. 
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by contraot of the obligations which are imposed on her by law in 
respect of the child (h). 

822. A contract which is in general restraint of marriage is 
unenforceable (t) ; but this rule does not apply where the restriction 
is only against marriage with a particular porson or limited class of 
person? (j), nor where the restraint relates to a second marriage 
whether of a man or of a woman ( k ). 

823. Marriago brokage contracts, that is to say, contracts for 
the payment of money in consideration of procuring a marriage, 
are illegal (Z), whether the contract is to procure a marriago with a 
particular individual or with one out of a class of persons, or to pro- 
cure a marriage generally with any person who limy bo considered 
suitable, In either case the evil consists in the introduction of a 
money payment into that which should be free from any such 
taint (wi). 

A contract undor which a parent or guardian acquires a personal 
benefit which is given in order to induce him to consent to the 
marriage of his child or ward, or to withdraw his opposition, is 
void for similar reasons (u). 

• 

824. Contracts by way of gaming or wagering aro mado void l>y 
statute, and no action can bo brought to recover any sum of money 
alleged to be won upon a wager (o ) ; but such contracts are not 
illegal, and a promise made by the loser of a wager to pay the 
amount lost in consideration of the wiunor's forbearance to post 
him as a defaulter can be enforced as a new contract which is 


Lascelles (1878). 10 Ch. D. 40, C. A. ; VaiMttart v. Vansittart (1858), 4 Iv. & 
J. 62; Walrond y. Walrond (1858), Johns. 18; but soo Swift y. Swift (1865), 
34 L. J. foil.) 394. The father, however, may agree in a separation doeil to 
give up tno custody or control of his iniunt child ion to the mother, but such 
such agreement will not ho enforced if the court is of opinion that it will not bo 
for the benefit of the infants to givo effect to it (Custody of Infants Act, 1873 
(36 & 37 Viet. c. 12), s. 2). Boo titlos Uuhjiajsd and Wife j Infants and 
Children, for a detailed treatment of this subject. 

(A) Humphry s v. Polak, [1901] 2 K. B. 385, b. A. 

(*) Baker v. White fl690), 2 Vern. 215 ; Lowe v. Peers (1708), 4 Burr. 2223; 
Hartley v. Rice (1803), 10 Bust, 22; Bellafrs v. Bellairs (1874), L. It. 18 13q. 510; 
Morley v. Jlennoldson (1643), 2 Haro, 570. A covonuut not to revoke a will is 
void in so far as it applies to a revocation by marriage (Ilobimon v. Ommanncy 
(1883), 23 Ch. T). 285, C. A.). 

(/) Petrin v. Lyon (1807), 9 East, 170 (prohibition of marriage with a 
Scotsman) ; Jenner y. Turner (1880), 16 Ch. 1). 188 (marriage with a domestic 
servant). 

(k) Newton y. Marnden (1862), 31 L. J. (on.) 690; Allen v. Jackson (1875), 1 
Ch. 13. 399, O. A. As to the effect of conditions in partial restraint of marriage, 
see title Beal Fropektt and Chattels Beal. 

(l) Arundel y. Trevillian (1634), 1 Bep. Ch. 47 ; Hall v. Potter (1895), 3 Lev. 
411 ; BcribblehiU v. Brett (1703), 4 Bro. Pari. Cas. 144 ; Neat v. Allen (1707), 2 
Vern. 588; Cole v. Gibson (1750), 1 Vea. Sen. 503 ; King y. Burr (1810), 3 Mor. 
G93 

(m) Hermann v. Charleeworth , [1905] 2 K. B. 123, C. A. 

(n) Hamilton {Duke) v. Mohun{Lord) (1710), 1 P. Wma. 118. 

(o) See title Oawino and Waqerino. 


Sect. 3. 
Source? of 
Illegality. 

Restraint of 
marriage. 


Marriage 

brokage. 


Gaming and 
wagering. 



Contract, 


8bot. s. distinct from the original wagering contract, and each an agreement 
Sources of is not contrary to public policy (p). 

Illegality. 

(3) Agreements tending to pervert the Courts of Justice. 


Interference 825. Any contract which has a tendency, however slight, to 
of justice”" a ^ ecfc due administration of justice is illegal (g). Thus, an 
1 * agreement to pay money is illegal if the consideration is the for- 

bearance to take criminal proceedings against the person making 
the payment (r), and so is an agreement for the withdrawal of 
an election petition in which charges of bribery are made (s), or 
a promise for valuable consideration not to oppose a bankrupt's 
application for discharge (t), or to stay proceedings to strike a 
solicitor off the rolls (u), or a secret agreement by a shareholder 
in a company which is being wound up to prevent or interfere 
with the disposal of the company’s assets in the manner provided 
by law (v). 

A promise to marry a woman if she obtains a divorce from her 
present husband by improperly concealing material facts from the 
court is contrary to public policy (tv). 


Indemnity to 826. Where a defendant in a criminal case has been ordered to 
WL find bail, a promise given either by him or by a third person to 

indemnify his surety against liability on his recognizances is illegal, 
because it deprives the public of the protection which the law 
affords for socuring the appearance or good behaviour of the 
defendant (x). 


(p) Bulb v. Yelverton (1870), L. E. 9 Eq. 471 ; lie Browne, Ex parte 
Martin yell, [1904] 2 K. B. 133; Chapman v. Franklin (1905), 21 T. L. E. 515 ; 
Goodson v. Baker (1908), 98 L. T. 415; Goodson v. Grierson , [1908] 1 K. B. 
761, O. A. ; Jlyarns v. Stuart Kin;/, [1908] 2 K. B. 696, 0. A. ; Hodgkins v. 
Simpson (1908), 25 T. L. E. 53. Compare lit Comar, Ex parte Ronald (1908), 
52 Sol. Jo. 642, 0. A. ; Ladbroke & Co. v. Buchland (1908), 25 T. L. B. 55. 
Other classes of contracts which are void os being contrary to public polioy 
are dealt with below under separate headings, and in other portions of 
this work. As to contracts in restraint of trade, see title Trade and Trade 
Unions ; contracts with alien enemies, title Aliens. Vol. I., pp. 310—312 ; 
insurance of enomies’ goods, title Insurance. As to agreements which are 
void on the ground of maintenance or champerty, soo title Action, Vol. I., 
pp. 51—55. 

(a) Egerton v. Brownlow (Earl) (1853), 4 H.L Cas. 1, per Lord Ltndhubst, 
at p. 163 ; Lound v.*Grimwade (1888), 39 Ch. D. 605. 

(r) Lound v. Grimwade , supra * 

(«) Coppocle v. bower (1838), 4 M. & W. 361. 

ft) Hall v. Dyson (1882), 17 a B. 785; Hills v. Miteon (1853), 8 Exch. 751: 
Kearley v. Thomson (1890), 24 Q. B. D. 742, 0. A. 

(u) Kirwan v. Goodman (1841), 9 Bowl. 330. 

(v) Elliott v. Richardson (1870), L. B. 6 C. P. 744. An agreement not to 
pload fraud is bad( Pearson v. Dublin Corporation, [19071 A. O. 351). 

(w) Frevost v. Wood (1905), 21 T. L. B. 684. For other examples of agree- 
ments to interfere with .course of justice, see Gipps v. Hume (1861), 31 L. J. 

S h.) 37 (withdrawal of divorce proceedings); Brown v. Brine (1875), 1 Ex. 

. 6 (suppressing fact of adultery). 

(x) Herman v. Jmmhner( 1885), 15 Q.B.B. 561, 0. A.: Consolidated Exploration 
and Finance Co, v. Musgrave, [1900] 1 Ch. 37. But there is nothing unlawful 
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837- An agreement to stifle a proseoution in respect of an 
offence of a public nature is against public policy and illegal, 
because the effect of it is to take the administration of the law out 
of the hands of the judgeB and to put it into the hands of a private 
individual to determine what is to be done in the particular case (a). 
Such an agreement is none the less illegal though the prosecutor 
receives no personal benefit under it, and the effect of the com- 
promise is to secure the object for which the prosecution was 
brought (b). 

There is, however, nothing to prevent a creditor from taking a 
security from his debtor for the payment of a debt due to him, even 
if the debtor is induced to give the security by a threat of criminal 
proceedings, so long as there is no agreement not to prosecute (c). 
Where the commission of an offence gives a right of action for 
damages to a party injured, it is competent for him to compromise 
his claim for damages in any way that he thinks fit (d) ; and in 
the case of a misdemeanour where the person injured has the 
choice between a civil and a criminal remedy, as in cases of assault 
or libel, a compromise of criminal proceedings is not contrary to 
public policy (<?)• 

828. An agreement which ousts the jurisdiction of the courts is 
void. Where a right of action has accrued it is against the policy 
of the law to give effect to an agreement that such a right should 
not be onforced through the medium of the ordinary tribunals; 
but there is nothing to prevent the parties from agreeing that no 
right of action shall accrue until a third person has decided on any 
difference that may arise between them, and this may be made 
to apply not only to the question of the amount that is due, but to 
the question whether any liability has been incurred (/). An 
agreement which provides that the award of an arbitrator shall bo 
final and binding, and shall not be questioned even on the ground of 


in an agreement by the next-of-kin to indemnify sureties to an administration 
bond {JJlaJeer. Bayne, [1908] A. 0. 371, P. 0.). 

(o) Collins v. Blantern (1767), 1 Smith, L. 0., 11th ed., 3G9 ; Edgcombe r. Rodd 
(1804), 0 Bast, 294; Harding v. Cooper (1816), 1 Stark. 467; Keir r. Legman 
(1846), 9 Q. B. 871, Ex. Ch. ; Ex parte Oritchley (1846), 3 Dow. & L. 527 ; Clubb 
v. Hutson (1865), 18 0. B. (w. 8.) 414 ; Williams v. Bayley (1866), L. 11. 1 H. L. 
200; Brook ▼. Hook (1871), L. R. 6 Exch. 89; Rawlings r. Coal Consumers * 
Association (1874), 43 L. J. (ic. 0.) Ill; Re Camplell , Ex parte Wolverhampton 
Banking Co . (1884), 14 Q. B. D. 32 ; Jones r. Merionethshire Permanent Benefit 
Building Society , [1892] 1 Oh. 173, 0. A. 

(5) WindhUl Local Board of Health r. Vint (1890), 45 Gh. D. 351, 0. A. (com- 
promise of indictment for non-repair of highway). 

(e) Ward ▼. Lloyd (1343), 6 Man. & G. 785 ; Re Mapleback, Ex parte Caldecott 
(1870), 4 Ch. D. 150, 0. A. ; Flower r. Sadler (1882), 10 Q. B. D. 572, 0. A. 

(d) Beeley v. Wingfield (1809), 11 East, 46 ; Baker r. Toummd (1817), 7 Taunt. 
422 ; Elworthy r. Bird (1825), 2 Sim. & St. 372 ; Heir r. Leman, supra. 

(e) Fisher ds Co. v. Apollinaris Co. (1875), 10 Oh. App. 297, Otherwise if the 
assault is ooupled with a riot and the obstruction of apeHoe officer (XriSr ▼. 
Lmman , supra). 

(/) Scott ▼. Avery (1856), 0 H. L. Oae. 811 ; Trainer r. Phoenix Fire Assurance 
Co. (1891), 60 L. T. 826. See title AOBmUHoir. Yob L, at p. 440. and other 
cases there died. 
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fraud on the part of the arbitrator, is not contrary to public 
policy (<?). 

(4) Immoral Contraeti. 

829. A contract 'which is made upon an immoral consideration 
or for an immoral purpose is unenforceable, and there is no dis- 
tinction in this respect between immoral and illegal contracts (/r). 
The immorality here alluded to is sexual immorality. 

A promise by a man to pay money to a woman in consideration 
of illicit cohabitation which is to take place between them, or a 
promise to any third person in consideration of his bringing about 
or ]iermitting illicit cohabitation, is void, even if made under seal (i) ; 
but a promise which is made in consideration of past cohabitation 
only is simply a voluntary promise, and if made under seal can be 
enforced ( k ). The mere continuance of cohabitation in such a case 
docs not raise any presumption that the promise was given for an 
immoral consideration (Z), and a bond given in respect of past 
cohabitation in not rendered invalid fry the mere fact that the parties 
contemplated a continuance of the cohabitation so long as that is 
not the consideration for the bond (m). 

An action lies to recover the price of goods sold or work done 
even though the plaintiff knew Hint the person with whom he was 
dealing was a prostitute (n), unlesn it appears that the goods were 
sold or the work was done for the purpose of enabling her to exercise, 
or assisting her in the exercise of, her immoral calling (o). 

830 A promise made by a married man, during the lifetime of 
liis wife, to marry another woman who knows that he is a married 
man is void, because it is against public policy as tending to make 
the husband disregard the general rules of morality, and no action 


(</) Jones v. Victoria Graving Dock Co. (1877), 2 Q. B. D. 314, 0. A. ; London 
Tramways Co. v. Dailey (1877), 3 Q. B. I>. 217 ; Tallis y. Jacson, [1892] 3 Oh. 
411. 

(A) Holman v. Johnson (1775), 1 Oowp. 841 ; Pearce y. Brooks (1866), L. R. 

1 Exch. 213. Tor instances of illegal contracts, see the cases cited at pp. 390 
et scq., ante . 

(i) Robinson v. Gee (1749), 1 Yes. Sen. 251 ; Walker v. Perkins (1704), 1 Win. Bl. 
617 ; Qi'ay y. Mathias (1800), 6 Vos. 286; Benyon y. Nettle/old (1800), 8 Mac. 
& G. 04 ; Willy ams v. Bull-more (1863), 33 L. J. (OH.) 461 ; Ayeret v. Jenkins 
(1873), L. R. 16 Eq. 276 ; and see Phillips v. Probyn, [1899] 1 Ch. 811. 

(A?) Annandale (Marchioness) v. Harris (1728), 1 Bro. Pari. Oas. 250; Gibson y. 

Dickie (1816), 3 M, & 8. 463; Matthews v. L * (1816), 1 Madd. 668; 

Binnington v. Wallis (1821), 4 B. & Aid. 650 ; Nye ▼. Moseley (1820), 6 B, ft O. 
133 ; Friend v. Harrison (1827), 2 0. & P. 684 ; Jennings ▼. Brown (1842), 9 
M.'& W. 496; Turner v. Vaughan (1767), 2 Wils. 339 j Priest v, Patrol (1700), 

2 Yes. Sen. .160 ; Hall ▼» Palmer (1844), 3 Ilnre, 632 ; Beaumont t. Peeve (18401. 
8Q.B.483. 

(/) Be Valiants, Vallance v. Blagden (1884), 26 Ch. D. 303. 

(m) Be Wootton Isaacson , Sanders v. Smiles (1904), 21 T. L. R. 89. See also 
on tluB subject Ex parte Haden (1874), 9 Ch. App. 070; and Be Aldy, [1896] 
1 Ch. 466* 


(«) Lloyd v. Johnson (1798), 1 Bos. & P. 340; Bo wry y. Bennet (1808), 1 O&thp. 

y. Grainger (I860), 5 H. & N. 40 ; Peaces y. Brooks (I860), L. R. 
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will lie for breach of such a promise even after the death of the 
wife (p). The same principle applies to the converse case of a 
promise to marry a married woman after the death of her husband, 
or after a divorce (p). If, however, tbo promise is made by a married 
man or woman who is not known to be married by the promisee at 
the time of the promise, an action will lie for breach of the promise 
at the suit of the innocent party, the remaining unmarried in the 
meantime being sufficient consideration to support the action (p). 

Sub-Sect. 2. — Contracts made void by Statute. 

831. Certain contracts are prohibited by statute, and in such 
cases, whothor the prohibition is express or implied, a contract 
made in contravention of the statute is illegal and cannot bo 
enforced (q). In othor cases the contract is expressly declared by 
statute to be void. In a third class of cases, where the mode in 
which a profession or business is to he carried on is regulated by 
statute, no contract which is made in contravention of the statutory 
requirements can bo enforced.* 

(1) Contracts prohibited by Statute. 

832. The following are instances of contracts which are prohibited 
by statute: — The Bale of any public office (r) ; simoniacal contracts, 
t.«., corrupt agreements to present anyone to an ecclesiastical benefice 
for reward (s) ; contracts providing for the pay moot of wages 
otherwise than in the current coin of the realm or containing 
stipulations as to the manner in which any part of tho wages is 
to be expended (/) ; contracts for the payment of certain expenses 
or for certain employment for tho purpose of promoting or pro- 
curing the election of a candidate at a parliamentary or municipal 
election (a); lotteries (t») ; certain contracts between a local authority 
and their officers or servants (w). 

Partnerships or associations carrying on business for gain which 


(») Spiers v. Bunt, [1908] 1 K. B. 720; Wilson v. CarnJey, [1008] 1 K . B. 
729, 0. A.; Wild v. Harris (1819), 7 0. D. 999; Mill ward v. Littlewood (1850), 
8 Exch. 778. 

(q) Bartlett v. Vinor (1692), Oartli. 251 ; Dali ax, v. Jones (1856), 26 L. J. 
(EX.) 79; Cope v. Rowlands (1886), 2 M. & W. 119 ; Victorian Daylcsfvrd 
Syndicate , LUi. v. Dott. [1905] 2 Uh. 621. 

(r) Sale of Offices Act, 1881 (5 & 6 E<lw. 6, c. 16) ; Sale of Offices Act, 1809 
(49 Geo. 3, c. 126). Soe also titlo Public Authorities and Public 
Officers. 

(a) 31 Eliz. o. 6. Soe title Ecclesiastical Law. 

(tj Truck Act, 1831 (1 & 2 Will. 4, o. 37), ss. 1, 2 ; Truck Amoudment Act, 
1887 (80 & 61 Viet o. 46), s. 6. See titles Master and Servant; Wore and 
Labour. 

(u) Corrupt and Illegal Practices Prevention Act, 1883 (46 A 47 Viet. c. 61) ; 

r ■ ■ i ni . .j: tr. a. .1 tii. l t» a: \ i.i i oai t a *t aiott:.i _ mq\, 


Municipal Elections (Corrupt and Illegal Practices) Act, 1884 (47 A 48 Viot o. 70) 
and see title Elections. 

<v) Gaining Act, 1802 (42 Geo. 3, o. 119). See Blyth v. Bulton Co., Ltd. 
(1908), 24 T. L. B. 719, 0. A. ; Willie v. Young and Stembridgs, [1907] 1 K. B. 
448 ; and title Gaming and Wagering. 

(w) Public Health Aot, 1875 (38 & 39 Viet o. 58), s. 193; Public Health 
(Members and Officers) Act, 1885 (48 A 49 Viet c. 63), a. 2. See title Public 
Health etc. 
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exceed a certain number of members are prohibited {#), unless 
they are duly registered as companies ; and contracts made for the 
purpose of carrying out the objects of an association which is so 
prohibited are illegal and cannot be enforced iy). 

833. Where a penalty is imposed by statute upon any person 
who does a particular act, this may or may not imply a prohibition 
of that act. It is a question of construction in each case whether 
the legislature intended to prohibit the doing of the act altogether, 
or merely to make the person who did it liable to pay the penalty. 
If the penalty is recurrent, that is to say, if it is imposed not 
merely once for all but as often as the act is done, this amounts to 
a prohibition (z). Where the object of the legislature in imposing 
the penalty is merely the protection of the revenue, the statute will 
not be construed as prohibiting the act in respect of which the 
penalty is imposed (a) ; but where the penalty is imposed with the 
object solely or partly of protecting the public, though it may also ho 
for the protection of the revenue, the, act must be taken to be pro- 
hibited, and no action can be maintained on a contract which is 
made in contravention of the statute (b). 

834. It is provided by statute that no tradesman, artificer, 
workman, labourer, or other person whatsoever, Bhall do or exercise 
any worldly labour, business or work of his ordinary calling on 
Sunday, works of necessity or charity excepted (c). The effect of 


(x) Companies Act, 1862 (25 & 20 Yict. c. 89), s. 4; and after 1st May, 1909, 
Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 09), s. 1. 

(y) lie South Wales Atlantic Steamship Co. (1876), 2 Ch. D. 703, C. A. ; Jennings 
v. Hammond (1882), 9 Q. B. D. 225, approvod in Shaw v. Benson (1883), 11 
Q. B. D. 563, C. A. ; and boo title Companies, Vol. Y. 

(z) Bartlett v. Vi nor (1C92), Carth. 251, 1 Smith, L. C., 11th ed., 388; Cope. v. 
Howlands (1830), 2 M. & W. 149 ; Smith v. Mawhood (1815), 14 M. & W. 452; 
Meiliss v. Shirley Local Board (1885), 16 Q. B. D. 446, C. A. ; Victorian Dayles/ord 
Syndicate, Ltd. V. Jiott, [1905] 2 Cli. 624, at p. 630, per Buckley, J. 

'(a) Johnson v. Hudson (1809), 11 East, 180; Brown v. Duncan (1829), 10 
B. & 0. 93 ; Wethercll v. Jones (1832), 3 B. A Ad. 221 ; Smith y. Mawhood , supra; 
Learoyd v. Bracken , [1894] 1 Q. B. 114, 0. A. 

(b) Booth v. Ilodgson ( 1 795), 6 Term Ben. 405 (illegal partnership for insurance) ; 
Light/oot v. Tenant (1796), 1 Bos. & F. 651 (shipment of goods contrary to 
statutory prohibition); Jlibbans v. Crickett (1798), 1 Bos. A P. 264; Law v. 
Hodson (1809), 11 East, 300 (bricks, for sale required to be of certain size) ; 
Lavgton v. Hughes (1813), 1 M. & 8. 593 (sale of drugs to be used in brewing) ; 
Marchant y. Evans (1818), 2 Moore (o. P.), 14 ; Cannan v. 2?rycc (1819), 3 B. A Aid. 
179 (Btook jobbing transactions) ; Density y. Bignold (1822), 6 B. A Aid. 335 
(printer's name to be affixed to work ) ; Little v. Boole (1829), 9 B. A O. 192 
(delivery of ticket' by yendor of ooals) ; R. y. Gravesend (Inhabitants) 1(1832), 3 
B. A Ad. 240 (restrictions on taking of apprentices by watermen) ; Forster v. 
Taylor (1834), 5 B. A Ad. 887 (marking of vessels containing butter for sale) ; Cope 
y. Rowlands (1836), 2 M. A W. 149 (unlicensed broker) ; Fergusson v. Harman 
(1838), 6 Scott, 764 (regulations as to pawnbrokers) ; CundeU ▼. Dawson (1847), 
4 O. B. 376 (ticket on sale of coala) ; Taylor ?. Orowland Gas and Coke Cb. 
'1854), 10 Ex oh. 203 (unqualified person acting as conveyancer) ; Victorian 
Paylesford Syndicate, Lm*. Doit , [1905] 2 Ch. 624 (unregistered money-lender). 

(c) Sunday Observance Act, 1677 (29 Cor. 2, c. 7), s. 1. There is an excep- 
tion provided by s. 3 of the Act in respect of preparing and cooking meat for 
“ such as otherwise cannot be provided,” ss to which see JBullenr . Ward (1905), 
74 L. J. (k. b.) 916. See also title Tuts. 
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the statute is to render void any contract entered into on Sunday Sbot. s. 
by any person to whom the statute applies if the contract is made Sources df 
in the exercise of his ordinary calling (d). But the words *' other Illegality, 
person whatsoever ” mean other person cjusdem generis with the 
classes of persons specified (*), and do not extend, for instance, to a 
hairdresser (/), the proprietor of a stage coach (g), or a farmer, even 
though he works with nis own hands ( h ). 

Sunday trading is not illegal at common law, nor is it prohibited Sunday 
by the statute except where it is in the ordinary calling of the tradin s- 
person trading (i). It follows that a contract made on Sunday is 
not avoided unless it is made in the ordinary course of the trade or 
business of one of the parties (,/)• Baking puddings and pies is not 
an exercise of the ordinary calling of a baker (k), but baking or 
selling bread is ( l ). It is not in the ordinary course of a trades- 
man's business to give a guarantee to another tradesman for the 
fidelity of a traveller (m). 

A contract is not avoided by the statute unless it is wholly made, 
or at all events completed, on Sunday (n), and a contract which is 
void because made on Sunday is a valid and sufiicient consideration 
for a new promise made on a subsequent day (o). A defendant 
will not be permitted to set up bis own breach of tho statutory 
provisions in order to avoid his contract, unless he can slidw that 
the plaintiff was aware of the illegality (p). 

(2) Contract* declared by Statute to be void. 

835. Contracts by way of gaming or wagering aro declared by Gaming 
statute to bo void (<?); and a promise to pay any person any sum contracts, 
of money paid by him under or in respect of any such contract, 
or to pay any sum by way of commission, fee, reward, or otherwise 


(</) Fennell r. Jlidler (1826), 6 B. & 0. 406; Smith y. Sparrow (1827), 4 Bing. 
64 ; Simpson v. Nicholls (1838), 3 M. & W. 240. 

(e) R. v. Cleworth (1864), 4 13. & S. 927. 

(/) Palmer ▼. Snow, [1900] 1 Q. B. 726. But tho statute applies to barbers 
so far as concerns the business of shayiug customers : see Phillips v. Innes (1837), 
4 Cl. & Fin. 234, H. L. 

( g ) Sandman v. Breach (1827), 7 B. & C. 96. 

(h) R. v. Cleworth (1864), 4 B. & S. 927. 

(i) Drury v. De/ontaine (1808), 1 Taunt. 131. 

(j) Scar/e v. Morgan (1838), 4 M. & W. 270; Peate v. Dickens (1834), 3 Dowl. 
171 (not in the ordinary course of a solicitor's business to become personally 
responsible for a client’s debts); R. r. IVhitnash (Inhabitants) (1827), 7 B. & C. 
696 (hiring of labourer by fanner not within the statute). 

(JfcJ R. v. John Younger (1793), 6 Term Itep. 449. 

( l) Ibid, See also as to baking and selling bread, 3 Geo. 4, o. cvi. ; Broad 
Act, 1836 (6 A 7 Will. 4, c. 37), s. 14; R . v. Bros (1901), 86 L. T. 681 (Jewish 
baker); R. v. Mead, [1902] 2 K. B. 212 ; and title Food and Dimas, 

(m) Norton v. PoiveU (1842), 4 Man. & G. 42. See also title Tim*. 

(») Ibid, (contract signed on Sunday and delivered on Monday) ; Beaumont 
V. Brengeri (1847), 6 0. B. 301. 

(o) Williams v. Paid (1830), 6 Bing. 653. ' * ' 

(p) Bloxsome v. Williams (1824), 3 B. &C. 232 Jhcrse dealer sued for broach of 
warranty) ; Smith v. Sparrow (1827), 4 Bing. 84tplftlntiff aware of illegality). 

(y) Gaming Act, 1845 (8 At A Tint o. 109), c. 18 ; and see title Gaming 
and Wagkung. 
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in respect of any such contract, or of any services in relation 
thereto or in connection therewith, is also void (r). 

An assignment of or charge on a police constable's pension (») 
or an old age pension (t), and any agreement to assign or charge 
oitlier of them, is declared by statute to be void. 

A policy of insurance on any person's life, or on any other event 
in which the person for whose benefit the policy is made has no 
insurable interest, is a wagoring contract, ana is declared by statute 
to be void 00 > as are policies of marine insurance, interest or no 
interest (a). 

Certain contracts for the Bale on credit of intoxicating liquors to 
be consumed on the premises where sold are in effect avoided by 
statute (6). 

A contract for the sale of joint-stock bank shares which does not 
specify the numbers of the shares or name of the registered 
proprietor is doclarod by statute to be void (c). 

836. As a general rule, any person can enter into a binding 
contract to waive the benefits conf&rrod upon him by an Act of 
Parliament, or, as it is said, can contract himself out of the Act, 
unless it can bo shown that such an agreement is in the circum- 
stances of the particular case contrary to public policy (d). In 
certain cases, however, the legislature has expressly provided that 
any such contract shall be void. The following are instances in 
which contracting out is precluded by the provisions of the statute 
by which the rights are conferred : — An agreement made between 
landlord and tenant for the payment of rent in full without deducting 
the landlord's property tax (e) ; an agreement by which an occupier 
of land is divested of his right to kill ground game (/) ; a stipulation 
by which a lessee is deprived of his right to apply for relief against 
forfeiture for breach of covenant (y ) ; a contract by a tenant for life 
not to oxorciso any of his powers under the Settled Lajid Act, 
1882 (h) ; an agreement by which a tenant is deprived of his right 
to freedom of cropping and disposal of the produce of his holding 

( r ) Gaming Act, 1892 (55 & 56 Viet. c. 9), s. 1. See title Gaming and 
Wagering. 

(«) Police Act, 1S90 (53 & 54 Viet. c. 45), 8. 7, except so far a» made for the 
benefit of tho family of the pensioner. 

I f) Old Age Pensions Act, 1U08 (8 Edw. 7, c. 40), e. 6. 
u) Life Assurance Act, 1774 (14 Geo. 3, c. 48), s. 1 ; aud see title INSURANCE. 
a) Marine Insurance Aot, 1906 ‘(6 Edw. 7, c. 41), s. 4. 
b) Sale of Spirits Aot, 1750 (24 Geo. 2, o. 40), s. 12, as amended by the 
e of Spirits Act, 1862 (25 & 26 Viet. o. 38), and by the County Courts Aot, 
1888 (51 & 52 Viet. c. 43), s. 182. See title Intoxicating Liquors. 

(c) hanking Companies Act, 1867 (30 & 31 Viet. o. 29). See Neilson v. James 
(1882), 9 Q. B. D. 546, Os A. ; Seymour v. Bridge (1885), 14 Q.B. D. 460 ; Perry 
v. Barnett (1885), 15 Q.B. D. 388, C. A.; Coates, Son <5 Co. v. Pacey (1892), 
8 T. L. R. 474, C. A. ; and title Stock Exchange. 

(rf) Griffith* v. Dudley (Earl) (1882), 9 Q. B. D. 357. 

(e) Income Tax Act, 1642(5 &6Vict. o.35), bs. 73, 103. See title INCOME Tax. 
(/) Ground Game Aet, 1880 (43 & 44 Viot. c. 47), & 3, and see Ground Gamo 
(Amendment) Aot, 1906 (6 Edw. 7, c. 21), s. 3, and title Game. 

(y) Conveyancing and Law of Property Aot, 1881 (44 & 45 Viet. o. 41), s. 14 (0). 
See title Landlord and Tenant. 

(A) 45 & 46 Viot. o. 38, a. 60, See title Real Property and Chattels 
Beal. 
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or to compensation under the Agricultural Holdings Act, 1908, Sadr. 8. 
except in so far as that Act permits compensation to be substituted Sourest of 
by agreement (*) ; a contract made between an occupier and an owner Illegality, 
of lands for the payment of the tithe rent-charge by the occupier (A?) ; — 

a contract by which a workman is deprived of bis right to compensa- 
tion for injuries under the Workmen’s Compensation Act, 1906 (f), 
except in the case of a scheme certified by the Registrar of Friendly 
Societies under that Act. 

(3) Statutory Regulation of Prof ration a and Tradet. 

837 . Many professions, trades, and businesses are regulated by Regulation of 
statute, and are subject to certain statutory restrictions as to the l>r j f ^J na 
persons by whom or the manner in which they may be exercised or an 11 “■ 
carried on (in). Thus, medical and surgical practitioners, apothe- 
caries, dentists, and veterinary surgeons are required to be registered, 
and cannot recover any charges for professional services rendered 
by them unless they are registered in the manner prescribed by 
statute (n). Solicitors are required to bo enrolled, and no solicitor 
can recover any charges for work done by him as a solicitor unless 
ho holds a certificate authorising him to practise as a solicitor (o). 

Among the trades or businesses which can only be carried on by 
persons who hold a licence or certificate or are registered in the 
manner prescribed by statute are those of auctioneers (p), hawkers, 
pedlars (q), pawnbrokers (r), money-lenders (o), and mid wives (b). 
Intoxicating liquors (c), tobacco and snutT (d), and game (c) can only 
be sold by persons who are licensed to sell them. Poisons can only 
be sold by duly registered chemists and in the manner prescribed 
by statutory regulations (/). 


(t) Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), ss. 6, 10, 11, 20 ; hoo 
also Allotments and Cottage Gardens Compensation for Crops Act, 1887 (30 & 31 
Viet. c. 2G1, s. 5 ; and soo title Agriculture, VoL L, p. 202. 

(k) Tithe Act, 1891 (34 & 65 Viet. c. 8), s. 1. See titlo Landlord and 
Tenant. 

(/) 6 Edw. 7, c. 58, *. 3. See title Master and Servant. 

(m) As to the statutory regulation of trades in general, see title Trade and 
Trade Unions. 

(n) Apothecaries Act, 1815 (55 Geo. 8, c. 194), s. 21 ; Medical Act, 1838 (21 & 
23 Viot. e. 90), b. 32 ; Dentists Act, 1878 (41 & 42 Viet. o. 33), s. 5; Veterinary 
Surgeons Act, 1881 (44 & 45 Viet. o. G2), s. 17. See titlo Medicine and 
Pharmacy. 

(o) Solicitors Aot, 1843 (6 & 7 Viet. e. 73), e. 2G. See title Solicitors. 

(p) Auctioneers Act, 1845 (8 & 0 Viet. c. 15), s. 4. Soe title Auction and 
Auctioneers, VoL L, p. 439. 

( 2 ) See title Markets and Fairs. 

(r) Pawnbrokers Aot, 1872 (35 & 36 Viet. c. 93), s. 37. See title Pawnbrokers 
and Pledges. 

(а) Money-lenders Act, 1900 (63 & 64 Viet. 0 . 51), s. 2. See title Monet and 
Monet Lending. 

(б) Midwives Aot, 1902 (2 Edw. 7, c. 17), s. 1. See title Public Health 


etc. 

(c) Licensing Aot, 1872 (35 & 36 Viet. 0 . 94), s. 3. See title INTOXICATING 
Liquors. 

(d) See title Bevenub. 

(e) Game Aot, 1831 (1 & 2 Will. 4, 0 . 32), s. 18. Soe title GAME. 

(/) Poison and Pharmacy Act, 1908 (8 Edw. 7, c. 55). See title MfenictNfl 
and Pharmacy. 
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838. Statutory provisions regulate the manner in which bread, 
coal, and old metal may be sold (g ). The name of the printer is 
required by statute to be written or printed on any paper printed 
for reward, and if this requirement is not complied with the price 
of the printing cannot be recovered ( h ). Every contract or trans- 
action involving the payment of any money in the United Kingdom 
must be mode in legal currency and not otherwise (i) ; and every 
contract for work to be done or goods to be sold or carried by weight 
or measure in the United Kingdom must be made according to the 
imperial weights or measures established by statute (ft). 

Sub-Sect. 3. — Illegality supervening after Contract made. 

839. Where the performance of a contract, which was legal at 

the time when the contract was made, baa been rendered illegal by 
a subsequent Act of Parliament, the parties are as a rule excused 
from further performance of the contract, because they are presumed 
to have contracted with reference to the law as existing at the time 
when the contract was made (0. • 

Sub-Sect. A.— Illegality under Foreign Law. 

840. A contract made abroad which is to be performed in this 
country will not be enforced here if it is contrary to public policy 
according to English law, even though it may be valid according 
to the law of the country where it was made (?«). But a contract 
which iB regarded as contrary to public policy by the law of the 
foreign country where it was made will be enforced here if it is valid 
according to English law(w). 

In the case of a contract which is to be performed abroad, the 
fact that it is illegal according to English law will not prevent its 
enforcement here if it is legal according to the law of the country 
where it is to be performed (o), unless it is contrary to morality or 
to the principles of natural justice (p). 


(g) Bread Act, 1836 (6 & 7 Will. 4, c. 37), ss. 4, 6; Weights and Measures 
Aot, 1889 (52 ft 63 Viot. c. 21), ss. 20—31 ; Old Metal Dealers Act, 1861 (24 ft 
26 Viet. c. 110), s. 8 ; Prevention of Crimes Act, 1871 (34 & 3d Viet. c. 112), 
s. 13. See titles Food and Drugs; Weights and Measures ; Criminal 
Law and Procedure. 

(A) Newspapers, Printers and Beading Booms Bepeal Act, 1869 (32 & 33 Viet 
e. 24), s. 1 ; Bentley v. Bigncld (1^22), 5 B. & Aid. 335. See title Preos and 
Printing. 

(t) Coinage Aot, 1870 (33 & 34 Viot o. 10), s. 6. See title Constitutional 
Law, Vol. VI., p. 461. 

(ft) Weights and Measures Aot, 1878 (41 ft 42 Viot. o. 49), s. 19, and Weights 
ana Measures Aot, 1889 (52 & 53 Viot o. 21), s. 6b See title Weights AND 
Measures.- ' 


(0 Seep. 431, pest; Eyre v. Shelley (1840), 6 M. ft W. 269; Be Sweeting , 
[1898] 1 Ch. 268. 

(m) Hope v. Hope (1857), 8 Do G. M. ft G. 731, 0. A. ; GreU ▼. Levy (1864), 16 
0. B. (n.,s.) 73 ; Routillon v. Rousillon (1880), 14 Ch. D, 351. 

MBs Missouri Steamship 6V(1889), 42 Oh. D. 321, O. A. 

(oj Santos v. lUidge (i860), 8 Q. B. (n. 8.) 861, Ex. Oh.; Saxby v. Fulton (1908), 
99 L. T. 92, affirmed in O* A. (1909), 25 T. L. EL 446. 

(?) Kaufman v. Qerton, [1904J,1 K. B. 591, 0. A. See further on this 
•ubjeot, title Conflict of Laws, VoL 


.VL, p.232. 
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Sect. 4. — Statutory Confirmation oj Void Contracts. 

841. In some cases, especially in the case of working agreements 
between railway companies, an agreement which would otherwise 
be invalid is scheduled to a local and personal Act of Parliament, by 
which it is confirmed and declared to be valid and binding upon 
the parties to it ( 9 ). The effect of such a provision is not merely 
to give the parties capacity to enter into an agreement which would 
otherwise be ultra vires or invalid, but to make the agreement 
itself valid in toto , for every clause of the agreement has statutory 
validity (>■). 

Where an Act of Parliament not merely confirms a scheduled 
agreement, but requires the parties to carry it out, the agreement 
becomes a statutory obligation, and is to be read as if its provisions 
were contained in a section of the Act (s). 

Sect. 6. — Incidents of Illegal Contracts . 

842. Where there is nothing on the face of a contract to show 
that it is illegal, extrinsic evidence is admissible to prove the 
illegality either of the consideration for the promise or of the 
purpose for which the contract was made, even if the contract is 
under seal (a). 

843. Where any part of the consideration for a promise or 
promises contained in the contract is unlawful, the whole agreement 
is void, for it is impossible to discriminate between the weight to 
be given to different parts of the consideration, and the lawful part 
cannot be severed from that which is unlawful ( 6 ). 


( 9 ) See, for example, Jon as v. St. Dunstan-in~the- West Overseers (1908), 72 J. P. 
157, 0. A., and the cases cited in tho following notes. 

(r) Manchester Ship Canal Co. v. Manchester Racecourse Co. t [1901] 2 Ch. 37, 0.A., 
affirming Fabwell, J., [1900] 2 Ch. 352. But the more foot that an invalid 


agreement is referred to in a sue 

_ j • as • 1 : .i. 


quent Act of Parliament by way of recital is 
not in itself sufficient to give statutory validity to the agreement where the Aot 
oontains no express confirmation of it {Kent Coast Rail. Co. v. London , Chatham , 
and Dover Rail. Co. (1868), 3 Oh. App. 656). Where a tenant for life of settled 
land entered into an agreement to sell it under the Settled Land Acts at a price 
to be fixed by valuation, and tho agreement was confirmed and made binding 
on the parties to it by a private Act of Parliament, it was held that tKe agree- 
ment, whioh but for the Aot of Parliament would have been a breach of trust, 


was Hading upon all parties interested in the settled land, even though they 
were not mentioned in the Act (lie Wilton 1 s {Earl) Settled Estates, [1907] 1 Ch. 50). 
(«) Caledonian Rail. Co. v. Greenock and Wevnyss Bay Rail. Co. (1874), L. B. 

2 Sc. & Div. 947 ; Great Western Rail. Co. v. Halesowen Rail. Co. (1883), 52 L. J. 
(a B.) 473; R. ▼. Midland Rail. Co. (1887), 19 a B. D. 540. 

(a) Collins ▼. Blantem (1767), 2 Wils, 341 ; 1 Smith, L. 0., 11th ed., 369; 
Gas Light and Coke Co. v. Turner (1840), 6 Bing. (n. o.) 324, Ex. Oh. ; Benyon v. 
Mettlefold (1850), 3 Mao. & G. 94. 

( 5 ) Featkerstm v. Hutchinson (1590), Cro. Eliz. 199 ; Sot* v. GiUmore (1810)) 

3 Taunt. 226; Shackdl v. Rosier (1836), 2 Bing. (N. 0 .) 834 ^ Jones v. Waite 
(1839), 5 Bing, (w. a) 341, Ex. Ch . ; Hopkins r. Prescott (1847), 4 0. 
Harrington v. Victoria Graving Dock Co. (1878). 3 Q. B. -I). 540 


Grimwade 

Q.B.700, 


WMehavm Colliery C 


39 Ch. D, 605 ; Kearney t. — , w 

w iw, J. A. ; Kershaw V. Evans (1906), 51 Set; Jo. 27, 0. A. ; Motdis ▼. Owen, 
[19071 1 K B. 746, C. A., per Goutra*. M.E., at p. 753 ; Browns v. Bailey (1908), 
24 T. Ii. It. 644. 
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844. Where a contract consists of several promises some of which 
arc logal and others illegal, and there is no illegality in the con- 
sideration, the promises which are in themselves legal are not con- 
taminated by the illegality of the others and can be enforced, tinless the 
promises are inseparable from and dependent upon one another (c). 

845. No action can be brought for the purpose of enforcing an 
illegal contract either directly or indirectly (</), or of recovering a 
share of the proceeds of an illegal transaction, by any of the parties 
to it (c). Where the object of a contract is illegal the whole trans- 
action is tainted with illegality, and no right of action exists in 
respect of anything arising out of the transaction (/). In such a 
case the maxim In pan delicto , potior est conditio defendentis applies, 
and the test for determining whether an action lies is to see 
whether the plaintiff can make out his claim without relying on 
the illegal transaction to which lie was a party (g). 

The illegality of a contract may be set up by way of defence to an 
action on the contract, even if it does not appear on the face of the con- 
tract (//) ; but in c rder to obtain relief 1 ‘in equity by getting the contract 
sot aside, the applicant must prove, not only that the contract was 
illegal, but that lie was induced to enter in to it by pressure or undue 
influence (i). 

Whore money has been advanced by a money-lender otherwise 
than in his registered name (/c), the borrower is entitled to a declara- 
tion that the transaction is void, without being put on terms to 

(c) 1 Wms. SauTid. S3 ; Pigofs Case (1614), 11 Co. Rop. 26 b, 27 b; Harrington y. 
Kloprogge (1785), 2 Bred. & Bing. 678, n.; Mouys y. Leake (1709), 8 Term ltep. 
411 ; Cash'll y. King (1809), 11 East, 163 ; Wigg v. Shuttle worth (1810), 13 East, 
87 ; Noire v. Synge (1812), 15 East, 440 ; Newman v. Nevrman (1815), 4 M. & S. 
66 ; M' Alim v. Churchill (1826), 11 Moore (o. F.), 483 ; Gibbons v. //ooper (1831), 
2 B. & Ad. 734 ; Biddcll v. Leeder (1823), 1 B. & C. 327 ; Kerrison y. Cole (1807), 
8 East, 231 ; rayne v. Brecon Corporation (1858), 3 H. & N. 572; Pickering y. 
Ilfracombe Rail. Co. (1868), L. R 3 0. P. 235, per Willeb, J., at p. 250 ; Odessa 
Tramways Co. v. Mendel (1878), 8 Ch. D. 235,0. A., at p. 243; Re Bartlett, Ex parte 
Byrne (1888), 20 Q, B. D. 310, C. A. ; It. v. B. (1892), 8 T. h. R 636; Kearney y. 
Whitehaven Colliery Co., [1893] l Q. B. 700, C. A.; Re Isaacson, Ex parte Mason, 
[1895] 1 Q. B. 333; Baker v. Iledaccock (1888), 39 Ch. D. 520; United Shoe 
Machinery Co. of Canada v. Brunet (1909), 25 T. L. R 442, P. O. See also the 
decisions relating to covenants in restraint of trade, which are cited under title 
Trade and Trade Unions. 

(d) Thomson v. Thomson (1802), 7 Yes. 470; Taylor v. Bowets (1876), 1 
Q. B. 1). 291, 0. A. ; Scott y. Macnaghten (1908), Times , November 25. 

(e) Sykes v. Beadon (1879), 11 Ch. D. 170. 

(/) Smith v. White (1866), L. R 1 Eq. 626. 

fa) Simpson v. Bloes (1816), 7 Taunt. 246 ; Fivaz v. Nicholls (1846), 2 0. B. 
601 ; A. -G. v. Hotlingworth (1857), 2 H. & N. 416, at p. 423 ; Taylor y. Chester 
(I860), L. R. 4 *Q. B. 309; Taylor v. Bowers (1876), 1 Q. B. l5. 291, 0. A. ; 
JJtfybie y. Phosphate Sewage Co* (1875), L. R 10 Q. B. 491, affirmed (1876) 1 
Q. B. I). 679,' 0. A. See p. 486, post, as to when money received under on illegal 
.contract can be claimed by another person as having been received to his use. 

(A) Holman v. Johnson (1775), 1 Cowp. 341; Re Cork and Twgh\xl Bail Co. 
(1869), 4 Oh. App. 748; Jones v. Merionethshire Permanent Benefit Building 
(Socicta. J1892] 1 On. 173, 0. A., per LntDLBT, L.J., at p. 181. 

(i ) InUiams v. Bayb$ (1866), L. B. 1 H. L. 200 ; Ayerst v. Jenkins (1873), 
L. R. 16 Eq. 275 ; MeCtytto* v. Haslam (1891), 65 L. T. 601, 0. A.; Jones v. 
Merionethshire Permanent Benefit Building Society, eupta, 

(Jfc) Money-lenders Act, 1900 (63 & 64 Viet. o. 51) a. 2 (1) (o). Sec title 
Monet and Monet Lendino. 
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repay the amount received by him {l ) ; bat he cannot obtain relief 
in an equitable action to recover securities mortgaged by him to the 
money-lender except upon condition of repaying the money which 
was advanced upon them ( m ). 

846. Money paid or goods delivered in pursuance of an illegal 
contract can be recovered from the other party so long as the 
contract remains executory (n), provided that notice is givon 
repudiating the contract before the action is brought (o); and 
money deposited with a stakeholder to abido the event of such a 
contract can be recovered from him if notice is given at any time 
before he has paid it over in pursuance of the contract (p). If, 
however, the illegal purpose has been carried out or a substantial 
part of the contract Las been performed, money paid under the 
contract can no longer be recovered (7), except where it appears 
that the parties were not in pari delicto , for instance, where tho 
plaintiff shows that ho was induced to enter into the contract by 
fraud, duress, or oppression on the part of the defendant, or that a 
fiduciary relationship existed between the parties which renders it 
inequitable for the defendant to insist upon the bargain that he 
made with tho plaintiff (r), or where the contract is made illegal by 


(/) Chapman v. Michael ran, [1908] 2 Ch. Cl 2. 

(m) S<oit v. Nesbit (1780), 2 Bro. 0. 0. 610; Mason v. Gardiner (1703), 4 
Bro. C. G. 436 ; Ludye v. National Union Investment Co., Ltd., [1007] 1 Ch. 300. 
Whether the Bocurities could be recovered in a common *law action of detinue or 
trover without the imposition of Buch terms is still an open question (see Fitzrvy 
v. Gvsillim (1780), 1 Term Kep. 153; } tin die v. O'Brien (1809), 1 Taunt. 413; 
Roberts v. Goff (1820), 4 B. & Aid. 92 ; Tregoning v. Attenborough (1830), 7 Bing. 
97 ; llaryreavea v. Hutchinson (1634), 2 Ad. & EL 12 ; Lodge v. National Union 
Investment Co., Ltd., supra). Woe title Money and Money Lending. 

(ft) Tappenden v. Randall (1801), 2 Bos. & P. 4G7 ; Rune v. Eldest (I860), 5 
H. & N. 925; Symes v. Hughes (1875), L. E. 9 Eq. 475; Taylor v. Rowers 
(1876), 1 Q. B. D. 291, O. A. ; Herman y. Jeuchner (1885), 16 Q. B. D. 561, C. A. ; 
Kearley v. Thompson (1890), 24 Q. B. D. 742, 0. Al ; Ilennann y. Charlesworth, 
[1905] 2 K. B. 123, 0. A. 

(o) Rusk v. Walsh (1812), 4 Taunt. 290 ; Palyurt v. Leckie (1817), 6 M. & S. 

290. 

(p) Hastehw y. Jackson (1828), 8 B. & C. 221 ; Hudson y. Terrill (1833), 1 
Or. & M. 797 ; Barclay v. Pearson , [1893] 2 Ch. 154. See further, us to the 
right to recover from a stakeholder a deposit made on a wager, title Gaming 
ajtd Wagering. 


(q) Collins v. Rlantern (1767), 2 Wils. 341 ; 1 Smith, L. 0., 11th ed., 309 ; Lowry 
y. Rourdieu (1780), 2 Doug. (k. b.) 468 ; Qoodall y. Lowndes (1844), 6 Q. B. 464 ; 
Taylor v. Chester (1869), L. K. 4 Q. B. 300; Ay erst y. Jenkins (1873), L. B. 16 
Eq. 275; Bcglie y. Phosphate Sewage Co. (187 5), L. E. 10 Q. B. 491 ; affirmed 
(1876) 1 Q. B. D. 679, O. A. ; Re maplcback, Ex parte Caldecott (1876), 4 Oh. D. 
150, 0. A. ; Re Great Berlin Stmml>oat Co. (1884), 26 Ch. D. 616, C. A. ; Herman 
y. Jeuchner (1885), 15 Q. B. D. 561, 0. A. ; Howard v. Refuge Friemlly Society 
(1886), 54 L. T. 644 ; Kearley v. Thomson , supra ; Scott v. Brown, Hoering , 
MeNab 4 Co., [1892] 2 Q. B. 724, 0. A. ; Apthorp y. Neville 4 Co. (1907), 23 
0?. L. E. 575. 

(r) Smith v. Cuff (1817), 6 M. & S. 1G0 ; Horton v. Riley (1843), 11 M. & W. 
492; Higgins y. Pitt (1849), 4 Exch. 312 ; Reynell y. Sprue (1852), 1 G, M. & 
G. ‘660, at p, 679; Atkinson y. Denby (1862), 7 H. & N. 934, E mJVm i Re 
Lemberg's Policy (1877), 7 Ch. D. 650; Nearby v. Thomson, supra; British 
Workman's and General Assurance Go. v. Cunliffe (1902); 18 T, L. E. 502, C. A. ; 
Horse ▼. Pearl Life Assurance Co., [1004] 1 K B, 556, 0. A. ; KetUewell y. Refuge 
Assurance Co., [1908] 1 K. B. 545, 0. A., affirmed in EL L. (1909), 25 T. L. B. 395. 
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statu t« with the object of protecting a particular class of persons 
to which the plaintiff belongs (a). 

847. A security which is given in respect of a debt arising out 
of an illegal transaction is tainted with illegality, and cannot be 
enforced, whether it is under seal or not, if it was taken by a 
person who knew, or ought to have known, of the illegality (b) ; but 
in the case of a contract which is merely void and not illegal, a 
security given for payment of a debt arising out of the contract 
is in the same position as any other promise which is made 
without consideration, and if it is under seal it can bo enforced (c). 


Part V. — Discharge of Contract. 

848. There are three modes in which a contract may be dis- 
charged— (1) by performance, where' all that the promisor under- 
took to do has been performed ; (2) in certain cases where the 
promisor is excused by law from performing his promise; (3) by 
breach, whore the promisor has failed to perform his promise. 

Sect. 1. — Pa/ormance. 

Sttb-Sect. 1 . — By whom Contract must he performed. 

849 Where the contract is of such a nature that no personal 
skill or superintendence on the part of the promisor is required for 
its performance, it may as a rule be performed either by the 
promisor himself or by some other person nominated by him for 
the purpose- {d ) ; but where the personality of the promisor is or 
may be of importance, for instance, whore an element of personal 
skill or confidence is involved, the performance must be effected by 


(а) Browning v. Morris (1778), 2 Cowp. 790 ; Kenrle y v. Thomson (1890), 21 
Q. 15. D. 742, C. A. ; Barclay v. Pearson, [1893] 2 Ch. idA ; Lodge y. National 
Union Investment Co., Ltd., [1007] 1 Ch. 300. 

(б) Cuthbert v. Haley (1799), 8 Term Rep. 390; Walker v. Perkins (1764), I 
Win. IN. 517 ; Caiman v. Bryce (1819), 3 B. & Aid. 179 ; Amvnj y. Meryweathcr 
(1824), 2 B. & C. 573 ; Prole v. Wiggins (1836), 3 Scott, 601 ; Beni/on v. Nettlefold 
(1850), 3 Mac. & G. 94 ; Fisher v.firidge* (1854), 3 E. & B. 642, Ex. Ch. ; Gtere 
y. Mare (1863), 2 1L & C. 339 ; Clay v. Bay (1864), 17 C. B. (n. s.) 188 ; Taylor 
y. Chester (1869), L. R. 4 Q. B. 309 ; Jennings v. Hammond (1882), 9 Q. B. D. 
225 ; Shaw v. Benson (1883), 11 Q. B. D. 563, 0. A. ; Kershaw y. Evans (1906), 
51 Sol. Jo. 27, C. A. Securities given in respect of bets on games (which includes 
horse-racing) are to be deemed to have been given for an illegal consideration 
(9 Ann. o. 19, (o. 14, Ruff.) ; Gaming Act, 1835 (5 ft 6 Will. 4, o. 41), s. 1). See 
Universal Stock Exchange, Ltd. v. Straehan, [1896] A. 0. 166 ; The Croumire, Ex 
parte Wawi , [1898] 2 Q. B. 383, C. A. ; and title Gaming and Wagering. As 
to the rights of a holder in duo course where the security given is a negotiable 
instrument, see title Bills of Exchange, Promissory Notes, and Negotiable 
Instruments, Vol. n., p, 500. 

(c) may v. Mathias (1800), 5 Ves. 286 ; Nye y. Moseley (1826b 6 B. ft 0. 138 ; 
Wynne v. Callander (1826), i Russ. 293; Fitch v. Jones (1855), 5 E. ft B. 238; 
Yorkshire Railway Wagon ' Co. v. Maclure (1881), 19 Oh. D. 478; Re Vallance, 
VaBance v. Blagden (1884), 26 Ch. D. 853. 

(d) British Waggon Co* v. Lea (1880), 6 Q. B. D. 149. 
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the promisor personally, and the other party is entitled to object to sipr. l. 
the contract being performed by any other person (c): Perform- 

In the case of a joint promise each of the promisors is liable me* . 


as between himself and the promisee to perform the whole of joint 
the contract (/), though he is entitled, if he is sued on the promises, 
contract, to have the other promisors joined as defendants (g). 

Sub-Sect. 2. — Mode of Performance . 

850. The question whether what has been done amounts to a Mode of 
performance of the contract is a question in each case of the con- performance, 
struction of the terms of the contract (li). The promisor is not 
entitled to substitute for what he has promised something else 
which is equally advantageous to the promisee (i). The parties 
may, however, by express agreement or waiver substitute a different 
mode of performance for that originally agreed on ( j ). 

In the case of an alternative promise (that is, a promise to do Alternative 

ono of two or more things), if the contract does not state which P romlge8 - 

» — — 

(e) Schmalingy. Thomlinson (1815), 6 Taunt. 147 (transport of goods to foreign 
market); Robson v. JJrummond (1831), 2 B. ft Arl. 303 (agreement by coochmaker 
to supply carriage for a term of years) ; Boulton v. Jones (1857), 2 H. ft N. 564 
(snlo of goods) ; Jaeger's ( Dr .) Sanitary Woollen System Co., Ltd. v. Walker Sons 
(1897), 77 L. T. 180, 0. A. ; Griffith v. Tower Publishing Co., Ltd. and Moncrieff, 

[1897] 1 Ch. 21 (agreement botweon author and publisher) ; Lucas v. Moncrieff 
(1905), 21 T. L. It. GS3 (author and publisher). Compare Tolhurst v. Associated 
Portland Cement Manufacturers (1900), [1903] A. 0. 414, and Russell «fc Co., Ltd. 
v. Austin Fryers (1009), 25 T. L. R. 414. See also p. 431 , post. Where the 
other party has a claim whioh he is entitled to set off against his liability 
under the contract, it has been said that ho is entitled to insist upon the con- 
tract being performed by the promisor personally (Boulton v. Jones, supra, per 
Bkamwelt., B.). 

(/) Richards v. Heather (1817), 1 B. ft Aid. 29 ; Monntstephen v. 2?roo7«(1818), 

1 B. ft Aid. 224 ; King v. Hoars (1844), 13 M. ft W. 494, at p. 605. See p. 336, 
ante ; and as to tho liability of the survivors after the death of any of the joint 
promisors, see p. 337, ante. 

(f/) Kendall v. Hamilton (1879), 4 App. Cas. 504; Tilley v. Robinson (1887), 

20 U. B. I). 153 ; It. S. C., Ord. 16, r. 11. See p. 336, ante ; and as to the right 
of one joint promisor to contribution from the others, soe p. 471, post. 

(h) renniall v. Harbarne (1846), 11 Q. B. 368 (covenant to insure from time 
to time and at all times held broken by leaving a part uninsured for two 
months after execution of the lease, though no loss was suffered) ; Richardson 
v., Barnes (1849), 4 Exch. 128 (agreement to give lease of a terra which had 
expired hold not satisfied by delivery of the lease with the seal torn off) ; Doe d. 

Musion v. Gladwin (1845), 6 Q. B. 953 (covenant by lessee to insnre in joint 
naxneB of himself and lessor not fulfilled by insurance in name of lessee only; 
compare Havens v. Middleton (1B5S), 10 Hare, 641); Edmondson v. Longton Cor- 
poration (1902), 19 T. L. R. 15 (payment for gas by putting money in automatio 
slot meter, the money being stolen without negligence). In the case of a eon- 
tract for the sale of goods, if the seller delivers a quantity of goods larger or 
smaller than be contracted to sell, or delivers the goods mixed with goods of 
a different description not included in the contract, this is not a performance of 
the contract, ana the buyer is entitled to reject the goods (Ssde of Goods Act, 

1893 (56 ft 57 Viot. c. 71), s. 30). See title Sals of Goons. 

(*). Legh v. Lillie (I860), 6 H. ft N. 165 ; Forman A Go. Proprietary ▼. The 
Ship" Liddtsdale [1900] A. 0. 190, P. 0. Compare Havens ▼. MtidteUm (1$53), 

10 Hare, 641, where it was held that a covenant by a leasee to insure m the 
names of himself and lessor was sufficiently performed by an insurance in the 
name of the lessor alone, on the ground that Stipulation for the joining at 
the lessee was for his exclusive benefit, which he might therefore dispense with. 

(J) See pp. 421, 423, post. 
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party is to have the option, the rule of law is that the party who 
has to perform the first act has the right to elect which branch of 
the alternative he will perform (/c). Where the option rests with 
the promisee, notice must be given by him of the mode in which 
the option has been exercised, and the liability of the other party 
to perform the contract does not arise until such notice has been 
given (£)• When an option has been exercised the election cannot 
afterwards be revoked (7/1) ; but a tender of performance which is 
not in accordance with the terms of the contract can be withdrawn, 
and doos not preclude tho promisor from subsequently making a 
tender of performance in a proper manner, at any rate where the 
first tender has been rejected by the promisee ( n ). 

Where one of the things contracted for subsequently becomes 
impossible, it is a question of construction of the terms of the 
contract whether tho promisor is bound to perform the alternative 
or is discharged altogether (0). 


Sub-Sect. 3.— Time gf Performance. 

Where no 851. Where no timo for performance is fixed by the contract, 
time fixed. the law implies an undertaking by each party to perform his part 
of the contract within what is a reasonable time having regard to 
the circumstances of tho caso (p). 


(A-) Layton y. Pearce (1778), 1 Doug. (k. b.) to; Danny. Spurrier (1803), 3 
Hob. & 1\ 399 ; Price v. Nixon (1814), 5 Taunt. 338 ; Re Brockman's Trust (1869), 
6 Ch. App. 182 ; Reed y. Kilburn Co-opct'ative Society (1875), L. E. 10 Q. B. 264 ; 
Tielnxs v. Hooper (1850), 5 Exch. 830. 

(0 Aiallam y. Arden (1833), 10 Bing. 299 ; Vyse y. WaJceJleld (1840), 6 
M. & W. 412, affirmed 7 M. & W. 126, Ex. Ch. ; Calaminus y. Dowluis Iron Co. 
(1878), 47 L. J. (q. b.) 575 ; Umck y. Muller (1881), 7 Q. B. D. 92, 0. A. ; Thorn 
y. City Rice Mills (1889), 40 Ch. D. 357. 

(m) Schneider y. Foster (1857), 2 If. & N. 4; Brown y. Royal Insurance Co. 
(1859), 1 E.&E. 853; Ilhgg y. Weir (1861), 16 0. B. (sr. s.) 471; Hath y. Lees 
(I860), 3 H. & 0. 55S. 

In) Boirowman y. Free (1878), 4 Q. B. D. 500, 0. A. 

(o) Anderson y. Commercial Union Assurance Co. (1885), 55 L. J. (q. B.) 146, 
C. A., per Bowen, L.J., at p. 150. As to impossibility as an excuse for the 
uoii-performanco of a contract, see p. 42G, post. 

(p) Co. Litt. 208 a, b ; Taylor v. Great Northern Rail. Co. (1866), J- E. 1 C. P. 
385 ; Pvsllcthwaite y. Freeland (1880), 5 App. Cas. 599 ; De Iraaly, Aulrr (1886), 
12 App. Cas. 141, P. 0. ; Potter v.^JJtboos (1815), 1 Stark. 82; JJanison v. Cage 
(1698), 1 Ld. Eayw. 386 ; Ford y. Cotesworlh (1870), L. 11 5 Q. B. 544, Ex. Ch. ; 
Carlton Steamship Co. y. Castle Mail Packets Co., [1898] A. C. 486; Hick y. Raymond 
and Reid , [1893] A. G. 22. In Hyde y. Watts (1843}, 12 M. & W. 254, it was held 
that a covenant by a person to insure his life forthwith must be construed as a 
covenant to insure within a reasonable time. In Staunton y. Wood (1851), 16 
Q. JB. 638, where there Was a contract for the delivery of goods forthwith, to be 
paid for in' fourteen days, it was held that delivery must be made at le$st 
before the expiration of the fourteen days, the contract importing that there 
was to be a period of credit. The words "as soon as possible” wore con- 
strued as meaning within a reasonable' time in Hydraulic Engineering Co . v. 
McIIujJie (1878), 4 Q. B. D. 670, 0. A. ; but in Duncan y. Topham (1849)* 8 0. B. 
225, it wap held that the word “ directly ” imported that the act was to be done 
speedily, or at least as sooh as practicable, ana that it ought not to be construed 
as meaning merely within a reasonable time. Aa to the time for delivery of 
goods under a contract for sale where no time for delivery is fixed, see s. 29 (2) 
of Sale of Goods Act, 1893 (56 & 57 Viet. c. 71); and .title Sale of Goods. 
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852. At common law stipulations as to time in a contract were, SwJ*. l. 

as a general rule, considered to be of the essence of the contract, Petftfilt* 

even if they were not expressed to bo so, and were construed ae once, 

conditions precedent, so that in an action for damages for breach wbenttou 
of the contract the defendant could not escape liability by Bhowing w itm , 
that he had offered performance, unless the offer was made at or 

within the precise time specified (g), and, on the other hand, the 

plaintiff could not succeed unless he could show that lie was ready 

and willing to perform hiB part of the contract at or within the time 
fixed for performance (r). But in the exercise of its jurisdiction to 
decree specific performance the Court of Chancery adopted the rule, 
especially in the case of contracts for the sale of land, that stipula- 
tions as to time were not to be regarded as of the essence of the 
contract unless either they were made so by express terms, or it 
appeared from the nature of the contract, or the surrounding 
circumstances, that that was the intention of the parties ; and in 
the absence of an express stipulation, or clear indication of an 
iulention, that time should be*of the essence of the contract, specific 
performance would be decreed although the plaintiff had failed to 
complete the contract or to take the various stops towards 
completion by the dates specified (s). 

853. The equitable rule now prevails, not only in actions for Effect of 
specific performance, but also in actious at law for damages for Judicature 
breach of contract, in the case of such contracts as fell within the Aoi ’ 
jurisdiction of the Court of Chancery to decree specific perform- 
ance (t) ; but it has no application to mercantile contracts not 

falling within that jurisdiction, with regard to which stipulations 
as to time are still primd facie to be rogarded as essential (a). There 
is an exception to this latter rule in the case of stipulations as to 
the time for payment in contracts for the sale of goods, such 
stipulations not being deemed to be of the essence of the contract 
unless a different intention appears (6). But stipulations as to the 
time for delivery of the goods are considered essential unless a 
contrary intention is clearly shown (c). Where it is provided that 


(9) See p. 432, post. As to the computation of time, and the moaning of 
particular expressions descriptive of periods of time, see title Time. 

(r) Noble v. Edwardes (1877), 5 Oh. D. 378, 0. A. ; Parkin v. Thordd (1862), 
16 Beav. 69 ; Wilde y. Fort (1812), 4 Taunt. 334 ; Sansom v. Rhodes (1840), 6 Bin®, 
(w. 0.) 261. 

(a) Parkin v. Thordd, supra; Scion v. Slade (1802), 7 Yes. 266 ; Roberts r. 
Perry (1863), 3 De G. M. A G. 284, 0. A. ; Tilley v. Thomas (1867), 3 Oh. App. 
61 j Boehm ▼. Wood (1820), 1 Jac. A W. 419 ; Nokes v. Kilmorey (Lo d) (1847), 1 
De G. A Sm. 444. Bee, further, titles Sale of Land ; Specific Perfobuancx. 
ft) Judicature Act, 1873 (36 A 37 Yiot. 0 . 66), e. 26 (7). 

(a) Reuter v. Sola (1879), 4 0. P. D. 239, 0. A., per Cotton, L.J., at 
p. 249. 

(ft) Sale of Goode Act, 1893 (66 A 67 Viot. c. 71), a. 10 (1). As to the time 
for payment of bills of exchange and promissory notea, see title Bills Of 
Exchange, Phomissohy Notes, and Negotiable Instruments} Yol. II., 
p. 476. 

(c) Bowes v. Shand (1877), 2 App. Gas. 465 (where goods were to be shipped 
during March ■Jf April, it was held that the buyer was entitled to reject goods 
shipped in February) ; Reuter v. Sola, supra 
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the goods shall be delivered on or before a certain day it is stiffi* 
cient if they are tendered at a reasonable time on the last or any 
other of the days of the period specified (d). 

854. In contracts subject to the equitable rule, although stipula- 
tions as to time are primd facie presumed not to be of the essence 
of the contract, this is merely a presumption which is liable to be 
rebutted by a clear indication of a contrary intention, and such an 
intention may appear either by a direct stipulation to that effect or 
by implication from the nature of the subject-matter of the 
contract and the surrounding circumstances (e). A condition in a 
contract for the sale of land that if from any cause whatever the 
purchase is not completed by a certain date the vendor shall be 
at liberty to rescind the contract makes the time for completion 
essential and justifies the vendor in rescinding the contract in the 
event of the purchaser refusing to pay the purchase-money on the 
appointed day(/). If in a contract for the purchase of a house 
for the purchaser's own residence it is provided that vacant 
possession shall be given by a certain date, time will be considered 
of the essence of the contract, provided the vendor was aware that 
the purchaser required the premises for his own residence (g). The 
motives of the purchaser will not, however, be taken into considera- 
tion in construing stipulations as to time, unless they are expressed 
in the contract or were made known to the vendor (h). 

Contracts for the sale of a reversionary interest (i), or of a public- 
house or business as a going concern (Jfc), or for a lease of a working 
mine (Z), are instances of contracts in which stipulations as to time 
will be deemed essential by implication from the nature of the 
subject-matter in the absence of clear indication of an intention 
to the contrary. A provision that the purchaser shall pay interest 
on the purchase-money in the event of non-completion by the day 
appointed is, however, a sufficient indication that the time fixed for 
completion was not intended to be of the essence of the contract (m). 

An option for the renewal of a lease (n), or for the purchase or 
re-purchase of property (o), must in all cases be exercised strictly 
within the time limited for the purpose, otherwise it will lapse ; 
and a notice of an intention to exercise the option given without 


(<Q Sale of Goode Act, 1893 (56 & 61 Viet. c. 71), s. 29 (4); Startup y. Mac- 
donald (1843), 6 Han. & G. 59% Ex. Oh. 

(«) Withy v. Cottle (1823), Tars. & R. 78 ; Carter v. Ely (Dean and Chapter ) 
(1835), 7 Sun. 211. - 

(/) Hudson y. Temple (I860), 29 Beav. 536. 

(g\ Tilley v. Thomas (1867), 3 Ch. App. 61 ; Nokes y. Kibnorcy ( Lord) (1847), 
1 Be G. & Sm. .444. 

(h) Boehm v. Wood (1820), 1 Joo. & W. 419 ; Hokes v. Kilmorey (Lord), supra , 

(0 Neuman v. Rogers (1793), 4 Bro. 0. 0. 391 ; Patrick y. Milner (1877), 2 
0. P. D. 342. 

(k) Cowles y. Qale (1871), 7 Ch. App. 12 ; Cosldke y. Till (1826), 1 Rues. 376; 
Day y. Luhkc (1868), L. R. 5 Eq. 336. , 

(0 Macbryde v. Weehss (1856), 22 Beav. 533. 

m) Patrick v. Milner, supra ; JTatten v. Russell (1888), 38 Oh, D. 334. 

n) Nicholson v. Smith am), 22 Oh. D. 640. 

(o) Dibbins y. Dihbins, [1896] 2 Oh. 348; Randagh (Lord) y. Melton (1864), 
3 Draw. & Sm. 278. 
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authority within the time limited cannot be made effective by a 
ratification after the time has expired (p). 

855. In cases where time is not originally of the essence of the 
contract it may be made so, where there is unreasonable delay, by 
a notice from the party who is not in default fixing a reasonable 
time fqr completion and stating that, in the event of non-comple- 
tion within the time so fixed, he intends to abandon the contract ( 4 ). 
But the time fixed must be reasonable having regard to the position 
of things at the time when the notice is given (r). 

856. Where time is of the essence of the contract, and is 
extended by agreement between the parties, the extension does not 
operate as an entire waiver of the condition, but merely has the 
effect of substituting the extended time for that originally fixed (a). 

Sub-Sect. 4 .—Place of Performance . 

857. The place for performance of a contract, if not specified in 
express terms, depends upon the intention of the parties, as 
indicated by the nature and terms of the contract and the other 
circumstances of the particular case (a). 

Where a place for payment, or for the performance of an^ other 
act, is specified, the promisor must tender payment or performance 
at that place in order to discharge himself ( 6 ), unless the place so 
specified is varied by mutual consent, or performance according to 
the stipulation is waived (< c ) ; and on the other hand, if the act is 


(p) Dibbin 8 y. Dibbins , [1896] 2 Oh. 311. 

(g) Parkin v. Thorold (1852), 16 Beav. 69; Taylor y. Brown (1839), 2 Bear. 
180; Benson v. Lamb (1846), 9 Bear. 802. 

(r) Green v. Sevin (1879), 13 Ch. D. 689; Crawford y. Toogood (1879), 13 
CK D. 153. See title Saus of Laud. 


(s) Barclay y. Messenger (1874), 43 L. J. (ch.) 449 ; Nokes v. KBmorey {Lord) 
(1847), 1 Do G. & Sm. 444. Parol evidence is admissible to show that the 
defendant requested that the time for performance should be extended {Hickman 
y. Haynes (1876), L. R. 10 0. P. 698). 

(a) Reynolds y. Coleman (1887), 36 Ch. D. 453, 0. A. (contract made in England 
by an American to transfer shares in an English company to a person resident 
in England ought to be performed in England) ; Thompson y. Palmer , [1893] 
2 Q. B. 80, C. A. (contract by civil engineer resident in England with two 
persons, one an Englishman and the other a foreigner resident in Spain, by 
which the engineer agreed to prepare drawings and superintend the construction 
of certain docks in Spain, which he was required to visit once in every three 
months, the engineer to be paid his travelling expenses and a commission on 
the cost of construction. It was held that payment of the expenses and com- 
mission ought to be mode in England, no other place being specified). Compare 
Comber v. Leyland , [1898] A. 0. 524 ; Anger v. Vaenier (1902), 18 T. L. R. 596, 
0. A. ; and see also Bell A Co. v. Antwerp, London and Brasil Line , [1891] 
1 a B. 103, 0. A. ; Rein v. Stein, [1892] 1 Q. B. 763, 0. A. ; Charles Duval A 
Ob., Ltd. v. Cans, [1904] 2 KB. 665, 0. A. As to payment generally, see 


(5) dox y. Watson (1877), 7 Ch. D. 190. As to discharging cargo under 
charterparties and bills of lading, see title Shipping and Navigation. 

(c) Leather-Cloth Co. V. Hieronimus (1875), L. R. 10 Q, B, HO 4 tfexll y, 
Whitworth (1866), I/. R. 1 0. P. 684, Ex. Oh, Wh&rs 'a consignor directs 
a carrier to deliver goods to the consignee at a particular place, it is com- 
petent to the consignee and the carrier to change the place of delivery, and 
a delivery according to any such agreement with the consignee discharges the 


SM. 1. 
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Nottoe. 


Extension. 
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one which cannot be done without the concurrence of the promisee, 
it is his duty to attend at the place fixed in order to enable the 
promisor to fulfil the contract (</). Where, in such a case, the act 
is to be done on or before a certain day, the promisee must be at 
the place of performance at such a convenient time before sunset 
on the day or the last of. the days specified as will enable the promisor 
to complete the act by daylight, failing which the presence of the 
promisor at the place ready to perform the contract will operate as 
a legal tender (e). 

Where a contract specifies two or more alternative places for 
payment or performance, the question whether the promisor or the 
promisee has the right of selection depends on the intention of the 
parties, which is to be ascertained from the nature and terms of the 
contract and the surrounding circumstances (/). It is the duty 
of the party who has the right of selection to notify the other party 
at which of the places he intends to perform or require performance 
of the contract, as the case may be (/). 

when not 858. Whore nt place for performance is specified either 
specified. expressly or by implication from the nature and terms of the 

contract and the surrounding circumstances, and the act is one 
which requires the presence of both parties for completion, the 
general rule is tlmt the promisor must seek out the promisee and 
perform the contract wherever he m sy happen to be fo ). This rule 
applies not only to contracts for the payment of money, but to all 
promises for the performance of which the concurrence of the 
promisco is necessary for). If, however, a debtor givos notice to 

contract with the consignor, unloss the consignor has in the meantime stopped 
tho goods in Iruimtu '{London and North- Western Hail. Co. v. Bartlett (1801), 
7 II. & N. 400). Poe titles Oaurixiu), Yol. IV., p. 1 ; Sale of Goods. 

Id) Startup v. Macdonald (1843), 6 Man. & G. 503, Ex. Oh.; Shep. Touch. 
378 ; Thorn v. City Rice Mills (1889), 40 Oh. 1). 357 (condition in debenture for 
payment at time und place certain is not broken unless tbo creditor attends 
ut tho place specified) ; Re JSscuhra Silrer Lead Mining Co., Tweedy v. The Com- 
pany (1908), 25 T. L. R. 87 (similar case). 

(e) Startup v. Macdonald, supra , at pp. 624, 625, per Pa RICE, B. ; Thorn y. 
City Rice Mills , supra. An actual tender to tho promisee, so that the act may 
bo completed at any time before midnight, is good. See, as to tender generally, 
p. 417, post. 

(/) In Ripping hall y, Lloyd (1833), 5 B. & Ad. 742 ; where a contract under 
seal for the sale of land contained a stipulation that if the vendor should not 
verify his title by the production of deeds at Norwich, Lynn, or London before 
a cortain date tno agreement should be void, it was hold that the option was 
with the vendor, ana that he was bound to giee notice at which of the places 
ho would be ready to produce his deods. In Thom v. City Rice Mills , supra, 
where a debenture provided that payment should be mode at a specified 
bank or at the company’s registered office, it was held that it was for the 
creditor to select at which of tho two places he would l>o paid, and that 
there could be no default until he had made his selection and notified it to the 
company. 

(<l) Payment of money (Haldane v. Johnson (1853), 8 Exch. C89 ; Robey v. 
Snaefell Mining Co. (1887), 20 Q. B. D. 152 ; The Eider, [1893] P. 119, 0. A. j 
Thompson y. Palmer, [1898] 2 Q. B. 80, O. A ; Fessard y, Mugnier (1865), 18 
C. B. (n. s.) 286). Covenant to produoe deeds (Rippinghall y. Lloyd (1833), 
6 B. & Ad. 742). Delivery of promissory notes securing a composition payable 
under a deed of arrangoment with creditors ( Cranky v. Siltary (1813), 2U.&S. 
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his creditor ol his intention to pay at a certain time at a eon- Saor. l. 
venient place, and the creditor makeB no objection to the notice, Perfiarte 
he will be deemed to waive the necessity of a personal tender 
unless he attends at the place specified {h). 

The general rule applies to contracts made with persons resident Promisee 
abroad (t), but not where the promisee was in England at the time abroad * 
when the contract was made and subsequently went abroad before 
breach (k). 

Rent reserved without any express covenant for payment is Rent, 
deemed to issue out of the land, and unless a place for payment 
is specified in the reservation, is payable on the demised premises, 
the tenant being protected if he is ready to pay at the door of the 
principal house, or other notorious place, at a convenient time before 
sunset on the day the rent falls due (/) ; but if thero is an express 
covenant to pay, the general rule applies, and the tenant is bound 
to seek out and pay his landlord, except for the purpose o! 
forfeiture or distress (m). 

Sect. 2. — Excuses for Non-performance. 

Sub-Sect. 1 --Tender. 

859. In cases where the prom iso is capable of performance Tender, 
without the concurrcnco of the promisee, the promisor is not 
excused from liability by reason of tho fact that performance is 
dependent upon the concurrence of a third person which he is 
unable to obtain (a). Whore, however, a promise cannot be per- 
formed without the concurrence of tho promisee (as in the case 
of a contract to deliver goods or to pay money), the promisor 
is freed from liability under the contract if ho makos an 
unconditional tendor or oiler of performance in accordance with 
the terms of his promise and the promisee refuses to accept 
performance; provided that the tendor is made under such 
circumstances that tho otlior party has a reasonable opportunity 
of examining tho goods or money tendered in order to ascertain 
that tho tiling tendered is what it purports to he (ft). 


120). As to the place of payment in the case of bills of oxchango and pro- 
missory notes, see title Bills of Exchange, Promissory Notes and Nego- 
tiable Instruments, Vol. II., 467 ; and as to the place of delivery in a 
contract for the sale of goods (an exception to tho general rale), see s. 20 (1) of 
the Sale of Goods Act, 1893 (06 & 67 Viet. o. 71), and title Saxe of Goods. 

(/j) Gylea v. Hall (1726), 2 P. Wins. 378 (mortgage money lent in London : 
notice to pay it off at Lincoln’s Inn Hall). 

(i) Fessard y, Mugnicr (1866), 18 0. B. (n. s.) 286 (payment under composi- 
tion deed, the creditor being abroad when the debt was incurred). 

(k) Ibid . ; Littleton’s Tenures, 340. As to the right of a creditor to require 
payment to be made to hiB account at a bank in England in suoh a case, see 
BhrnCebury v. Shreiosbnry (1907), 23 T. L. R. 277. 

(ft Co. Litt 201 b; tincklcr v. Prentice (1812), 4 Taunt 049; Bro. Abr. tit 
Tender, pi. 41. 

(m) Haldane v. Johnson (1803), 8 Exoh. 389 (see title LANDLORD AND Tenant). 

(а) Doughty v. Neal (1669), 1 Wms. Saund. 210. For eases in which impossi- 
bility of performance is an excuse for non-performance, seep. 426, poat. 

(б) Startup y. Macdonald (1843), 6 Man. A G. 693, Ex. On., per kolfb, B.. 
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The principle of the plea of tender is that the promisor has 
always been ready to perform the contract, and has in fact per- 
formed it as far as he was able, but has been prevented from 
completely performing it by the refusal of the promisee to accept 
performance. In the case of a contract for the sale of goods, the 
seller is freed from liability under the contract if the buyer fails to 
take delivery of the goods (c) . 'Where, however, the promise is to pay 
a sum of money, the debt is not discharged by a tender of payment, 
but such tender, coupled with continued readiness to pay the debt, 
is an answer to a subsequent action for non-payment if the amount 
of the debt is paid into court {<!), and operates as a bar to any claim 
for subsequent interest (e). 

A plea of tender will fail if the plaintiff can show that at any 
time, whether before or after the tender, a demand for payment or 
performance was made by him and was not complied with, provided 
that the demand was made at a time when he had a right to make 
it and that he did not require payment of a greater amount than 
was due or performance otherwise than in accordance with the 
contract ( j ). But in order that the plea may be defeated by a 
demand made after the tender, the demand must be made by the 
creditor himself or by an agent previously authorised by him (g). 
An unauthorised demand cannot be made effective for this purpose 
by ratification^). 


Requisites of 860. The amount tendered ought to be the precise amount that 
valid tender. j B d ue . If, however, the debtor tenders a larger amount and does 
not require change, it iB a good tender of the amount due ( h ) ; but 
if he requires change it is not a good tender, because the creditor 
is not bound to give change, though he will be deemed to waive 
the objection if he refuses to accept the tender on some other 


at p. 610; Isherwood v. Whitmore (1843), 11 M. & W. 347. A refusal to aocept 
performance may be made in such a manner as to amount to a renunciation of 
the contract so as to entitle the promisor to treat the contract as at an end. 
gee pp. 438 et s eg., post. 

(c) Startup v. Macdonald (1843), 6 Mon. & G. 593, Ex. Ch.; and see title Sale 
ox Goods. 


(d) Dixon v. Clark (1848), 5 0. B. 305 ; R. S. 0., Ord. 22, r. 3 ; County 
Court Rules, Ord. 10, r. 20. Where money has been paid into court with a 
plea of tender the plaintiff may take the money out, hut is not ent.tled to the 
costs of the notion, because if the plea is substantiated the notion ought not to 
have been brought (R. S. 0., Ora. 22, r. 7 ; Griffith * v. Ystradyfodwq School 
Board (1890), 24 Q. B. D. 307). A plea of tender is not available where the 
claim is for unliquidated damages (Dearie v. Barrett (1834), 2 Ad. & El. 82 ; 
Davy $ v. Richardson *(1888), 21 Q. B. £>. 202, 0. A.). 

(e) Norton v. Ellam (1837), 2 M. & W. 461. 

If) Poole v. Tumbridae (1837), 2 M. & W. 223, per Pause, B. ; Cotton v. 
Godwin (1840), 7 M. & W. 147; Brandon y. Newington (1842), 3 Q. B. 915; 
Emketh v. Fawcett (1843), 11 M. & W. 356 ; Dixon v. Clark (1848), 6 0. B. 365). 
In the case of a debt owed by two or more persons jointly it is sufficient if 
the demand is made to any one of them (Peirse v. Bowles and Spibey (1816), 1 Stark. 
323). The principle that a plea of lender is not available in the case of a 
demand made before the tender i» of no practical importance in the case of 
contracts to paymoney, since formal pleadings were abolished by the Judicature 
. Act, 1878 (36 4 37 Yiot. 0 . 66). 

Coore v. Callaway (1794), 1 Esp. 115; Coles v. Bell (1809), 1 Camp. 478, n. 
Dean v. James (1833), 4 B. ft Ad. 346. 
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ground (i). A tender of part of on entire debt is bad, bat if the 8*9*. *> 
items of the claim are separable a tender may be made in respect Excuses for 
of separate items, provided it te appropriated by the debtor to the Kon-D«r- 
specific items ( k ). A tender of the balance of a debt after setting fonn * | K e » 
off, without the consent of the creditor, the amount of a debt 
presently due from the creditor to the debtor, is not strictly a 
legal tender (Q, though, at the present day, having regard to the 
system of pleading under the Judicature Acts and Buies, and the 
discretion of the judge as to costs, it would have the same practical 
effect (m). A reduction of the debt to the amount of the tender by 
a set-off accruing afterwards does not make the tender effectual (n). 

A tender may be made in coin or, in the case of a sum above five 
pounds, by Bank of England notes, except in the case of a tender 
by the Bank of England or any of its branches (o). There must be 
an actual production of the money at the time of the tender, 
unless this is dispensed with by the creditor either expressly or by 
implication (p). If the debtor tolls his creditor that he has come 
for the purpose of paying a specified amount, and the creditor says 
that it is too late, or is in suffi client in amount, or otherwise indicates 
that ho will not accept the money, the actual production is thereby 


(♦) Wade's Case (1601), 0 Co. Rep. 114 a; Black v. Smith (1792), Peake, 121; 
Betterbee V. Davis (1811), 3 Camp. 70; Robinson v. Cook (18 1 5), 6 Taunt. 2136; 
Cadman v. Lubbock (1824), 5 Bow. ft Ry. (k. b.) 289 ; Lean v. James (1833), 
4 B. & Ad. 048; Bevans v. Rees (1839), 5 M. & W. 308. 

(k) Dixon v. Clark (1848), 5 0. B. 360 ; James v. Vans (Lord Harry) (I860), 
2 E. ft E. 883. In euch a caso the debtor can appropriate the amount tendered 
to such items as he pleases, but if ho foils to do so at tbo time of the tender, 
it will not operate as a tender of any of the items unless it is sufficient to dis- 
charge the whole debt (llardinqham v. Alien (1848), 5 0. B. 793). 

(Z) Searles v. Sadgrave (18o5), 5 E. ft B. 639 ; Phillpotts v. Clifton (1861), 10 
W. B. 135. 

(m) See title Set-off and Countbholaim. 


in) Colton v. Godwin (1840), 7 M. & W. 147. 

(o) Bank of England Act, 1833 (3 & 4 Will. 4, c. 98), s. 6. The words of the 

statute are “ a tender of a note or notes of the Bank of England . . . shall be a 
legal tender, to the amount expressed in such note or notes, and shall be taken 
to be valid as a tender to such amount for all sums above five pounds on all 
occasions on which any tender of money may be legally made.” It seems that 
this has been generally understood as preventing a five-pound note being legal 
tender for a sum of five pounds, though a five-pound note and a penny 
would be good tender for £5 Os. Id., and two five-pound notes would be good 
tender for £10, and it has long been accepted that only for sums above five 
pounds can notes be tendered ; see, e.g., per Jesbel, M.R., in SuffeU v. Bank of 
JSngland (1882), 9 Q. B. D. 555, 0. A., at p. 063. Gold coins are a legal tender 
for any amount ; silver coins for an amount not exceeding forty shillings ; and 
bronae coins for an amount not exceeding one shilling (Oomage Act, 1870 
(33 4 34 Viet. o. 10), a. 4). Every contract which involves a liability to pay 
money must be made according to the ourrenoy which is made legal tender by 
that Act, unless the contract is made according to the currency of some British 
possession or some foreign State (ibid., s. 6). See title Constitutional Law, 
VbL VI., pp. 461 eteeq. * 

(p) Thomas v. Evans (1808), 10 East, 101 ; Olasscott v. Day (1803), 

Huxham v. Smith (1809), 2 Camp. 19 ; Ryder v. Townsend I 
Dow. ft By. (x. b.) 119. As to what is a sufficient production ox ms xnon 
Alexander v. Brown (1824), l 0. ft P. 288 ; LeatherddU v. Sweepstone (li 

0 LftP.ua. 
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dispensed with, and there is a good tender of the amount mentioned 
by the debtor (q). 

A tender by bill or cheque, or notes of a bank other than the 
Bank of England, is not a legal tender ; but if on such a tender 
being made the creditor refuses to accept it on the ground that a 
larger sum is due, or on any ground other than the form of the 
tender, to which he does not make any objection, he will be con- 
sidered to waive the objection to the nature of the tender as regards 
form (r). 

861. Where a debt is expressly made payable on a particular 
day, a tender made after the date for payment is strictly not a legal 
tender (a), but, provided it is made before the commencement of an 
action for the recovery of the debt, it will, as a general rule, have 
the same effect as a legal tender (b). In the case of a contract for 
the sale of goods, an invalid tender does not prevent the seller from 
subsequently making a valid tender, provided it is made within the 
time limited for delivery of the goods (c). 

862. A tender must bo unconditional. If it is made on such 
terms that the creditor would by taking the monoy be precluded 
from afterwards claiming that a larger amount was due, as, for 
instance, if the debtor requires a receipt in full discharge, or a 
receipt expressed to be for rent due to a particular day, the tender is 
bad (d) ; but a tender is not invalidated by the fact that it is made 
“ under protest,” or is accompanied by a statement that the 
amount is all that the debtor considers to be due, provided that the 
creditor is not required to make any admission as a condition of his 
taking the money (e). Whether a tender accompanied by any such 
statement is conditional or unconditional is a question of fact in 


i 



Norway ” v. Ashbume; The 11 Norway ” (1865), 3 Moo. P. 0. C. 


(1834), 

Davie* | 

Owner* of the 
(N. S.) 245. 

(r) Polgla as v. Oliver (1831), 2 Or. & J. 15; Jones v. Arthur (1840), 8 Dowl. 
442; Re Steam Stoker Co. (1875), L. R. 19 Eq. 416; Wright v. Reed (1790), 3 
Term Rep. 654; Loekyer v. Jane* (1790), Peake, 239, n. ; Tiley y. Courtier 
(1817), 2 Or. & J. 16, n. ; Johnston v. Bayes, [1899] 2 Ch. 73. 

(a) Hume v. Peploe (1807), 8 East, 168 ; J We v. Tunbridge (1837), 2 M. ft W. 
223; Dixon v. Clark (1848), 6 0. & 365; Dubie v. La)kan (1855), 10 ISxch. 
770. 


(6) The fact that tho creditor had instructed a solicitor to take proceedings 
does not affeot the validity of a tender made before the proceedings were 
actually commenced (Briggs v. Calverly (1800), 8 Term Rep. 629; Mofat v. 
Parsons (1814), 5 Taunt. 807). 

(c) Borrowman v. Free (1878), 4 Q. B. D. 500, C. A. See for further details as to 
tho tender of goods under a contract of sale, title Sale of Goods. 

(d) Evans y. Judkins (1816), 4 Gamp. 166; Laing y. Meader (1824), 1 O. ft P. 
257 ; Strong y. Harvey (1826), 3 Bing. 304 ; Hough v. May (1836), 4 Ad. ft EL 
954 ; Sutton y. Hawkins (1838), 8 0. ft P. 259 ; Hastings (Marquis) v. Thortey 
(1838), 8 0. & P. 573; Henwood v. Oliver (1841), 1 Q. B. 400; Foord v. Noll 
(1842), 2 Dowl. (w. s.) 617; Bowen v. Owen (1847), 11 Q. B. 130; Glasscottv. Day 
(1803), 5 Esp. 48 ; Finch v. Miller (1848), 5 0. B. 428. 

(e) llohinson y, Ferreday (1830), 8 0. ft P. 762 ; Manning v. Lunn (1846), 2 
Car. ft Kir. 13 ; Scott v. Uxbridge and Rickmans worth Rail. Co. (1866), L. R. 
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each particular case (/). A tender is not invalid merely because 
the debtor asks for a receipt, if he does not make it a condition of 
payment ( g ). Even if he makes it a condition, the creditor will be 
precluded from taking the objection if he refuses to accept the 
money on some other ground ( h ). 

863. A tender need not be made to the creditor personally ; it 
may bfe made to any person authorised or held out as being 
authorised by him to roceive payment on his behalf (i). A person 
authorised to accept a tender has no implied authority to accept a 
cheque in payment, unless it can be shown that it is usual in the 
ordinary course of the particular business to take payment by 
cheque (/c). In the case of a debt owing to two or more persons 
jointly n tender made to one of the joint creditors on behalf of all 
operates as a lender to them all (l). A tender may be made by an 
agent if he has been authorised by the debtor to make it, or if his 
act has been subsequently ratified by the debtor (m). 

Sub- Sect. 2. — Iteration by New Agreement. 

864. A contract may be discharged at any time before broach 
by a new agreement made between the parties (n). Such new 
agreement may either simply rescind the original contract or allor its 
terms and substitute a new contract in its place. 

In order to operate as a discharge of the original contract the 
new agreement must possess all the attributes which are requisite 


1 0. P. 696; liowen v. Owen (1817), 11 Q. B. 130; Ilenwood y. Oliver (1811), 
1 Q. 11. 409; Jones v. Bridgman (1878), 39 L. T. 500; Swcny v. Smith (1869), 
L. It. 7 Eq. 321; Greenwood y. Sutcliffe, [1892] 1 Cb. 1, C. A. 

(/) Maradm v. Goode (1845), 2 Car. & Kir. 133 ; Eckstein v. Reynolds (1837), 
7 Ad. & El. 80. 

(</) Jtwea v. Arthur (1840), 8 Dowl. 442. Whether requiring a receipt aa 
a condition of payinont invalidates a tender is opon to question. In Laing v. 
Header (1834), 1 0. & P. 257, it was held that it did, and this is probably good 
law in the case of sums under £2. But a refusal to give a stamped rocoipt on 
payment of £2 or upwards renders tho creditor liable to a penalty (Stamp Act, 
1891 (54 & 55 Viet, c. 39), s. 103), and therefore the dobtor would, iu such a 
case, by insisting on a receipt, merely be requiring tho croditor to fulfil a legal 
obligation, which could hardly be held to make the tender conditional tape 
Richardson v. Jackson (1841), 8 M. & W. 298). See as to stamp on receipt. 


p. 452, post. 

(h) Richardson y. Jackson , supra. 

(•) Qoodland y. Blewith (1808), 1 Camp. 477; Moffat v. Parsons (1814), 5 
Taunt. 307 ; Kirtony. Braithwaite (1836), 1M.&W. 310 ; Watson y. Hctherinyton 
(1843), 1 Car. & Kir. 86 ; Finch y. Boning (1879), 4 C. P. D. 143. A bailiff 
authorised to distrain for rent has implied, authority to receive a tender of rout 
and expenses (llatch y. Hale (1850), 15 Q. B. 10), but not a man who is merely 
left in possession by the bailiff {Boulton y. Reynolds (1859), 29 L. J. (q. b.) 11). 

(Is) Bl umber g y. Life Interests and Reversionary Securities Corporation, [1897] 
1 Oh. 171 ; affirmed on facts, [1898] 1 Oh. 27, 0. A. See p. 447, post. 

(2) Douglas v. Patrick (1790), 3 Term Rep. 683. 

(m) Read v. Goldring (1813), 2 M. & S. 86 ; Harding v. Davies (1825), 2 0. & P. 
77, In the former case it was held that a tender by an agent of the whole Bum 
demanded by the creditor was good, although the dobtor had only authorised 
him to tender a smaller sum, and he hod offered the rest at his owq nsk. As to 
the authority of an agent in general and the ratification of ante: done by an 
agent without authority, see title Agency, Vol. I., p. 145. 

(n) King y. Gillett (1840), 7 M. & W. 55 } Hobson v. Cowley (1858), 27 L J 
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to constitute a valid contract (a). A promise made without 
consideration, or not in the form required by law, cannot have this 
effect, although if the substituted agreement is in fact carried out 
in such a case it may operate as a waiver of the obligations imposed 
by the original contract (b). 

If the original contract is one which is required by law to be made 
in writing, it cannot be varied by a new verbal agreement, even if 
the variation relates only to a part of the contract which, if it Btood 
by itself, would not be required to be in writing (c). But in such a 
case the contract can be rescinded altogether by a verbal agree- 
ment^). If the original contract, though made in writing, is one 
which is not required by law to be made in that form, it can be 
varied by a verbal agreement (e). 

At common law a contract under seal could not be discharged 
or varied by a fresh agreement which was not made under seal (/) ; 
but this technical rule was not recognised in equity, and the rule 
of equity now prevails (g ). 

865. A contract cannot be rescinded in the strict legal sense 
of the term without the consent of both parties, and a mere 
intimation by one party of his intention not to perform his 
promise doeB not discharge the contract unless the other party 
elects to treat it as a breach of the contract ( h ) ; but where one 
party by acts and conduct evinces an intention no longer to be 


(ex.) 205. In order to discharge the original contract it is not necessary that 
the now agreement should have been performed, as is required as a general rule 
in the cose of an accord and satisfaction dischai ging tho right of action which 
accruos on a breach of contract ( Taylor v. Hilary (1835), 1 Cr. M. & It. 741; 
Foster v. Dawber (1851), 6 Exch. 839). Seep. 441, post. 

(a) Firth v. Midland Rail. Co. (1875), 44 L. J. (on.) 313. As to the requisites 
of a valid contract, soe pp. 345 ct seq., ante. 

(b) See p. 423, poet. 

(c) Cose v. Nugent ( Lord) (1833), 5 B. & Ad. 58 ; ITarrey v. Orabham (1836), 5 
Ad. & El. 61 ; Stowell v. Robinson (1837), 3 Bing. (n. c.) 928 ; Stead v. Dawber 
(1839), 10 Ad. & El. 57; Marshall v. Lynn (1840), 6 M. & W. 109; Giraud v. 
Richmond (1846), 2 0. B. 835 ; Noble v. Ward (1867), L. R 2 Exch. 135, Ex. Oh. ; 
Flavins v. Downing (1876), 1 0. P. D. 220 ; Sanderson v. Graves (1876), L. R. 10 
Exch. 234. Nor could such an agreement be enforced in equity (Rich v. Jackson 
(1794), 4 Bto. 0. 0. 514; Emmet v. Dewhurst (1851), 3 Mac. & Or. 587). As to 
the effect in equity of part performance of the now agreement, eee p. 381, ante. 

(d) Goman v. Salisbury (1684), JL Vern. 240 ; Frice v. Dyer (1810), 17 Yea 
356; Robinson v. Page (1826), 3 Buss. 114; Goss v. Nugent, supra \ Vezey v. 
Eashleigh, [1904] 1 Ch. 634. 

(e) Goss v. Nugent, jupra. 

if) Kaye v. Waghom (1809), 1 Taunt. 428 ; Doe d .Muston v. Gladwin (1845), 
6 Q. B. 953 ; Cordwent v. Hunt (1818), 8 Taunt. 696 ; Selwyn’s Nisi Prius, 13th 
ed.,'p. 468. But a parol-agreement not to enforce performance of the covenants 
in a deed was ‘valid at common law (Nash v. Armstrong (1861), 10 C. B. (v. s.) 
209). 

(g) Webb v. Hewitt (1857), 3 K. & J. 438 ; Steeds v. Steeds (1889), 22 a B. D. 
537 ; Judicature Act, 1873 (36 & 37 Yiot. c. 66), s. 25 (11). 

(h) Leigh v. Paterson (1818), 2 Moore (0. P.) f 588 ; Fhillpotts y. Evans (1839), 5 
M. & W. 475; Heinekey y. Earle (1857), 8 E. & B. 410, Ex. Oh.; Michael v. 
Hart, [1002] 1KB. 482, 0. A., affirmed in H. L. on the facts. As to the right 
pt the other party to treat such au intimation os a breach of the contract, see 
p. 438, posts and as to what acts amount to repudiation, see General Billposting 
Co. v • Atkinson, [1909] A. Or 118, and other cases cited in next note. 
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bound by the contract, the other party 'will be justified in retarding 
hiinself as emancipated from continued liability under' the 
contract (i). 

866. A rescission of the original contract, either wholly or in 
part, may be implied where the parties have subsequently entered 
into a$ agreement which is inconsistent with it (k) ; and where 
neither, party has insisted upon the performance of the contract for 
a long period after it was made, it may be inferred that they 
intended to abandon it altogether. In that case the contract will 
be deemed to be rescinded although no express agreement to this 
effect has been made ( l ). 

Where a contract that has been partly performed is rescinded, 
the question whether any claim can be made in respect of what has 
been done under the contract depends upon the intention of the 
parties, to be gathered from the terms of the new agreement (w). 

867. One of the modes in which a contract may be discharged 
by a new agreement is called novation. This occurs where a third 
person undertakes the obligations of the contract and his liability is 
accepted by the promisee in place of that of the original promisor { n ). 

Sub-Sect. 3.— Waiver. ' . 

868. A contract may be discharged, either wholly or in part, 
before there has been any breach of it, by a waiver of the right to 
insist upon its performance (o). Where, for instance, one party 
consents at the request of the other to extend the time for per- 
formance or to accept performance in a different mode from that 
contracted for, although there is no binding agreement which 
prevents him from enforcing his rights under the contract, unless 
a fresh agreement is made under seal or he receives some 
consideration for his forbearance, still, if the new arrangement is 
in fact carried out, the obligation of the other party under the 
contract is discharged to the extent to which the promisee has 
waived his rights (p). 


(*) General Billposting Co. v. Atkinson, [1909] A. 0. 118, see per Lord CoLLlirQ, 
at p. 122; Boston Deep Sea Fishing and Ice Co. v. An sell (18881, 39 Oh. D. 339, 
per Bowen, L.J., at p. 365 ; and see also Freeth y. Burr (1874), L. B. 9 0. I*, 
at p. 213 ; Mersey Sted Co. v. Naylor (1884), 9 App. Oas. 434. 

(*) Hunt v. South Eastern Rail. Co. (1875), 45 L. J. (Q. B.) 87, H. L. ; Dodd y. 
Churton , [1897] 1 a B. 562, 0. A. ; Patmore v. Colburn (1834), 1 Cr. M. & B. 
65; Thornhill y. Neats (1860), 8 0. B. (n. s.) 8 31. As to the rescission of an 
agreement for separation between husband and wife by a reconciliation and 
retain to cohabitation, see title Husband and Wife. 

(2) Davis v. Bomford (1860), flE&N. 245; Morgan y. Bain (1874), L. B. 10 
0. P, 15 ; Bond ▼. Wolford (1886), 32 Oh. D. 238. 

(tn) Da mbum v. Crudep (1841), 2 Man. & G. 253 ; Patmore y. Colburn, supra. 

As to the return of premium where a partnership has hew " A - 

dissolved, see e. 40 of the Partnership Act? 1890 (53 * 54 Yiot, c. 1 
title Fa&tnebshib. As to the effect of a new agreement in ditcher 
Who guaranteed the performance of the original contract, see title 
in). Soar/ v. JarcRnb (1882), 7 App. Oas. 345, per Lord fflttBe 
p« 351 ; Commercial Bank of Tasmania ▼* Jems, £1893] A* G. 

Subject is dealt With in detail at pp. 505 H sea., post. yf» 
jCA. Dodd (1881). 52 L. J. (ok.) 34; W&m* there 

of toe contract* the right of thsfw^ acetates Seal 

release. See p. 464, pcefc 

p) Foster v. Dawber (1851), 8 Each. 839 } Meets T. Bspie (1857), 2H.&N. 
HO.. — YTX, B* 
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An exception to the rule that a waiver is not binding without 
consideration exists in the case of bills of exchange and promissory 
notes, .which may be discharged by the holder absolutely and uncon- 
ditionally renouncing his rights against the acceptor or maker at or 
after the maturity of the bill or note. Such renunciation must be 
in writing unless the bill or note is delivered up, but no considera- 
tion is required for it ( 5 ). 

In the case of a contract which is required by law to be in writing, 
although its terms cannot be varied, by a freBh agreement that is 
not made in writing, there is nothing to prevent the parties from 
agreeing verbally to waive the stipulations of the contract as to 
the mode or time of performance ; and, if the contract is performed 
in accordance with such verbal agreement, the obligations which 
have been waived are discharged (»■). 

Sui»-Sect. 4. — Alteration or Cancellation 0 / Written Contract. 

869. Any material alteration of a written contract which is 
intentionally made by the promisee without the consent of the 
promisor, whether by adding anything to the contract or by strik- 
ing out any part of it or otherwise, avoids the contract as against 
the person who would otliorwise be liable upon it, even if the 
original words can still be road ( 0 ). The rule applies not only to 
contracts under seal, but to all contracts in writing and written 
instruments (*)• 

Where the contract is in the custody of the promisee or of his 
agent, the other party is discharged, even if the alteration is made 
by a Btranger without the knowledge of the promisee (a). The 
promisor is not discharged where the alteration was made by 
accident or mistake or by a stranger when the contract was not in 
the custody of the promisee (b) ; but tho contract is avoided where 


79; McMamts v. Hark (1S70), L. It. 6 Excli. 65; Williams v. Stern (1879), 6 
Q. U. IX 409, 0. A. As to the discharge of a contract by a new agreement, 
see p. 421, ante. 

(<]) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), ss. 62, 89. See title 
Bills of Exchange, Promissory Notes, and Negotiable Instruments, 
Vol, H., p. 551. 

(r) Stead v. Dawbcr (1839), 10 Ad. & El. 67 ; Moore v. Campbell (1854), 10 
Exch. 323 ; Ogle v. Vane ( Earl) (1868), L. B. 3 Q. B. 272, Ex. Oh. ; Tyere y. 
Itoaedale and Fvrryhill Iron Co. (1875), L. R. 10 Exch. 195, Ex. Ch • Rickman 
v. Haynes (1875), L. It. 10 0. P. 698; Leather-Cloth Co. v. Hieronimus (1675), 
L. It. 10 Q. li. 140 ; Plevins v. Dawning (1876), 1 0. P. D. 220. 

(a) Pigot's Case (1614), 11 Oo. Rep. 26 b ; Fairlie v. Christie (1817), 7 Taunt. 
410; Laird v. Robertson (1791), 4 Bro. Pari. Cas. 488. As to what amounts to 
a material alteration, see Suffell v. Dank of England (1882), 9Q.B. 1). 555 ; 
SuJcer y. Neale (1847), 1 Exch. 468 ; Re Howgate and Osborn , [1902] 1 Ch. 451. 

(t) Master y. Miller (1791), 4 Term Rep. 320, affirmed (1793) 2 Hy. Bl. 141, 
Ex. Ch., 1 Smith, L. 0., 11th ed., p. 767 ; Powell v. Divett (1812), 15 East, 29 ; 
Oroocleewit v. Fletcher (1857), 1 H. & N. 893 (charterparty) ; Pattinson y. 
Luckley J1875), L. R. 10 Exon. 338 (building contract ) ; Sellin y. Price (1867), 
L. R. 2 Exch. 189; Langhorn y. Cologan (1812), 4 Taunt. 330. As to alteration of 
negotiable instruments, see title Bills qf Exchange, Promissory Notes, Aim 
Negotiable Instruments, Vol. II.-> pp. 514, 552, 575. 

(a) Davidson y. Cooper (1844), 13 M, & W. 343, Ex. Oh. ; Dank of Hindostan , 
China and Japan v. Smith (1867), 36 L. J, (c. P.) 241 ; but see per Lord 
Hehschell in Lem v. Foco (1887), 12 App. Oas. 206, at p. 217. 

(5) Argoll {Lady) ▼. Cherny (1625), P&uxx. 402 ; Henfree v. Bromley (1605), 6 
East, 309; Paper y. Birkbeck (1812), 15 East, 17; Wilkinson y . Johnson (1824), 3 
l. & O. 428 ; NoveUi y. Rossi (1881), 2 B. & Ad. 757. 
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the alteration was intentional, even if it was made under a mistake 
of law as to the legal effect of the document (c). If the alteration is 
mode by the promisor or by someone for whose acts he is responsible, 
the contract is not avoided, but the other party is entitled to enforce 
it according to its original tenor ( d ). 

870. The cancellation of a bond, or of a bill of exchange or pro- 
missory note, by or with the consent of the obligee or promisee, 
and with the intention of cancelling the obligation, discharges it(«). 
But a cancellation without the consent of the obligee or promisee, 
or by mistake or accident, without any intention to discharge the 
obligation, does not affect the liability of the parties (/). 

871. In the case of an executory contract the obligation is dis- 
charged altogether by alteration or cancellation, even if the altera- 
tion relates only to one out of several distinct covenants (g ) ; but 
where the contract has been executed or partly executed the 
alteration or cancellation of it will not divest any property or right 
which has once vested under it (/<)• 

872. Where several persons are bound severally and not jointly 
by the same deed, the removal of the seal of one of the obligors does 
not discharge tho others (i) ; and where an alteration is agreed to 
by some of the parties who are bound by the contract and hot by 
others, the latter only are discharged (j). But the removal of the 
seal of one of two or more persons bound jointly or jointly and 
severally, animo cancellandi, discharges them all ( k ). A deed 
between several parties may be altered by consent of parties who 
have not executed it, after execution by some of the parties, if tho 
alteration in no way affects the rights or liabilities of the parties 
who have already executed the instrument (1). 


(f) Bank of Jlindoatan, China and Japan v. Smith (1867), 30 L. J. (o. p.) 241. 
la) Pattinson v. Luckfey (1875), L. B. 10 Exch. 330. 

(e) 3 Preston, Abstracts of Titles, 103 ; Seaton v. Henson (1078), 2 Lev. 220 ; 
Msayer v. Close (1842), 10 M. & W. 570 ; Bolton v. Carlisle (Bishop) (1703), 
2 Hy. 111. 260; Harrison v. Owen (1738), 1 Atk. 520; Gilbert v. Wetherell (1825), 
2 Sun. & St. 254 ; Warwick v. Rogers (1845), 6 Man. & G. 352 ; Prince v. Oriental 
Bank (1878), 3 App. Cas. 325. 

(/) Re Smith , Ex parte Smith (1843), 3 Mont. D. & De G. 378 ; Riper v. 
Birkbeck (1812), 15 East, 17 ; Wilkinson v. Johnson (1824), 3 B. & 0. 428; 
Bolton v. Carlisle (Bishop), supra ; Re Dixon, Heyncs v. Dixon, [1900] 2 Oh. 561, 
0. A.; Novelli v. Rossi (1831), 2 B. & Ad 757; PerroU v. Peirott (1812), 14 
East, 428. 

(a) Pigoffe Case (1614), 11 Co. Rep. 26 b; MolUtt v. Wackerbarth (1847), 5 
O.B. 181, per Matjle, J., atp. 183. 

(A) Bolton v. Carlisle (Bishop), supra; Roe d Berkeley (Earl) v. York (Archbishop) 
(1805), 6 East, 86 ; Langhorn v. Cologan (1812), 4 Taunt. 330; Doe d. Lewis v. 
Bingham (1821), 4 B. & Aid. 672 ; Hutchins v. Scott (1837), 2 M. & W. 809 ; West 
V. Steward (1845), 14 M. & W. 47 ; Agricultural Cattle Insurance Co. v. Fitzgerald 
(1851), 16 Q. B. 432; Ward (Lord) v. Lumley (1860), 5 E&K. 87, 056; 
Green ▼. Attenborough (1864), 3 H. & 0. 468, Ex. Oh. ; Pattinson -w. Buckley, 
supra. 

U\ Collins v. Prosser (1823), 1 B.- & 0. 682. 

I J) Laird v. Robertson ( 1791), 4 Bro. Pari. Cas. 488; Langhorn v, Cologan, supra; 
Campbell v. Christie (1817), 2 Stork. 64 ; Fairlie v. Christie (1817), 7 416. 

(A) Seaton v. Henson, supra ; Bayly y. Gar/ord (1641), March, 125 ; Chitlin* e 
Prosser, supra. 

(2) Doe a. Lends v. Bingham , supra. 
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873. In order to have the effect of discharging the contract the 
alteration must be material, that is to say, it must be one which 
alters the legal effect of the instrument (m). An alteration which 
merely expresses what would otherwise have been implied is 
immaterial and does not affect the liability under the contract («). 

874. Where an alteration which is inconsistent with the terms 
of the contract is made with the consent of both parties, this 
amounts to a new agreement which supersedes the original con- 
tract (o) ; hut an alteration which consists merely in filling in 
details which were agreed upon before the contract was signed, or 
in correcting a mistake which was made in reducing the contract 
to writing, only expresses more correctly the original intention of 
the parties, and does not amount to a new agreement or affect the 
liability under the contract (p). Whether a particular alteration 
was made before or after the execution of the instrument is & 
matter of evidence. In the case of a deed, at any rate, the pre- 
sumption is that it was made before execution, because it could not 
have been properly made afterwards* (g). 

876. The loss or accidental destruction of a written contract 
does not discharge the parties liable under it, but only affects the 
mode of proving its contents (r). 

Sub-Sect. 5. — Impossibility of Performance. 

876. Impossibility of performance does not as a rule discharge 
the liability under a contract, but in certain cases the promisor iB 


(m) Mollett v. TVackerlarth (1847), 0 0. B. 181 (addition to Bold note of tlie 
words “of their own manufacture” held a material alteration); Aldous v. 
Cornwell (1868), L. It. 3 Q. B. 673 (addition to promissory note of words “ on 
demand ” held immaterial) ; Ellesmere Brewery Co. v. Cooper , [1896] 1 Q. B. 76 ; 
Be Howyate and Osborne's Contract, [1002] 1 Ch. 461 (immaterial alteration of 
name in mortgage); Crediton ( Bishop ) v. Exeter (Bishop), [1906] 2 Oh. 465 
(immaterial alteration of date of deed). An alteration in the number of a Bank 
of England note is, however, considered material, although it does not vary the 
contract, because such a note is part of the currency, and the number ia a 
material part of the instrument (Suffell v. Bank of England (1882), 9 Q. B. D. 
655, 0. A. ; Leeds Bank v. Walker (1883), 11 Q. B. D. 84). See, further, title 
Deeds and other Instruments. 

(tt) Waugh v. Bussell (1814), 5. Taunt. 707; Sanderson v. Symonds (1819), 1 
Brod. & Bing. 426 ; Trew v. Burton (1833), 1 Or. & M. 633; Wood v. Slack (1868), 
L. E. 3 Q. B. 379 ; see Caries y. Tattersall (1811), 2 Man. & G. 890. 

(o) As to the discharge of a contract by a new agreement, see p. 421, ante. 

(p) Bluck v. Gompertz (1852), 7 Exch. 862 ; Adsetts v. Hives (1863), 33 Bear. 
62; Hudson v. Bevett (1820), 2 Moo. A P. 663, 692 ; Wood y. Slack (1868). L. B. 3 
Q. B. 379 ; tyigleton y.'GvJUeridge (1843), 11 M. & W. 4665 ; Falmouth (Earl) v. 
Roberts (1842), 9 M. & W. 469 ; Be Howgate and Osborn's Contract , [1902] 1 Ch. 
451 ; and see Gardner y . Walsh (1855), 5 E. & B, 83, and Gallon y, Simpson 
(1889), 8 Ad. & EL 136. 

(a) l>oe d. Tatum v. Catomore (1861), 18 Q. B. 745 ; Simmons v. Rudatt (1861), 
1 Sim (r. s.) 115, at p, 136. As to the alteration of a bill of exchange, see s. 64 
of the Bills of Exchange Act, 1882 (45 & 40 Viet. c. 61); Bank of Montreal 
V. Exhibit and Trading Co. (1906), 11 Oom. Oas. 260 ; and title Bills 02 
Exchange, Promissory Notes, and Negotiable Instruments, Vol. IL, 
pp. 652 et eeq. ; and as to the discharge of a surety by an alteration of the 
agreement between the creditor and the principal debtor? see title Guarantee. 

(r) See title Evidence. As to the lights ox the holder of a bill of exchange 
which has been lost, see ss. 69 and 70 of the Bills of Exchange Act, 1882 (45 
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excused from performing his promise if it is shown that perform- 
ance is impossible without any default on his part. 

A promise which is manifestly incapable of performance either in 
fact or in law at the time when it is made cannot form a binding 
contract, because there is no real consideration (a) ; and where the 
subject-matter of the contract has without the knowledge of either 
party ceased to exist before the contract was made, the contract is 
void on the ground of mistake (t). 

877. Impossibility, as an excuse for non-performance, must as Relative 
a general rule be a physical or legal impossibility, and not merely impossibility, 
an impossibility with reference to the ability and circumstances of 
the promisor (a). 

A party who has made an absolute promise is not discharged Absolute 
from liability if it afterwards appears that it is impossible for him promise, 
to perform the contract, even though this is not due to any default 
on his part ( b ). It is his own fault if he runs the risk of under- 
taking to perform an impossibility (c). Where the impossibility of 
performance was known to the promisor at the time when the 
contract was made, but not to the promisee, the former will be 
taken to have made an absolute promise (d). Even if the impossi- 
bility is caused by what is called the act of God, the promisor is 
not in such a case excused from performing his promise ( e ). The 
ordinary rule is that, where the law creates a duty, and the person 


BflpT.3. 

Excuses, for 
Non -per- 
formance. 


& 46 Viet. o. 61), and title Bills op Exchange, PROMissonv Notes, and 
Negotiable Instruments, Vol. n., p. 514. 

(a) See p. 385, ante; The Salvador (1905), 25 T. L. R. 384. 

(<) See titles Mistake ; Sale of Goods. 

(а) Thornhorow v. Whitacre (1706). 2 Ld. Rayra. 1164 (the geometrical pro- 
gression case). The real ground of tho docision in this case seems to have been 
that the promise was an absolute one, and it is perhaps of little practical import- 
ance nowadays. But the distinction between a natural or logal and a merely 
relative impossibility should not be lost sight of. 

(б) Faradine v. Jane (1647), Aleyn, 26 ; Bulloch v. Dommitt (1796), 6 Term Rep. 
650 (general covenant by lessee to repair obligos him to rebuild in case of destruc- 
tion by accidental fire) ; Bute (Marquis) v. Thompson (1844), 13 M. & W. 487 ; 
Hills v. Sughrue (1846), 15 M. & W. 253 (performance of contract to proceed to 
a particular place and thero load a full cargo of guano not excused by the 
circumstance that no guano could bo found there on arrival) ; Jones v. St. John's 
College (1870), L. R. 6 Q. B. 115 (undertaking in building contraot to com- 
plete the work by a specified time, the contraot providing for additions and 
alteratione, held absolute to complete within the time fixed, and not subject to 
any implied condition that the additions and alterations should be such as 
might reasonably be completed within the time) ; Me. Arthur, Arthur v. Wynne 
(1880), 14 Oh. P. 603 (where a man covenanted to insure his life, it was held to 
be no excuse for a breach of the oovenant that the life had beoome uninsurable 


owing to ill-health); M' Donald v. Workington Corporation (1893), 9 T. L. R. 
230, 0. A. ; Ashmore A Son v. C. S. Good A Co., [1899] 1 Q. B. 436 ; Daily v. De 
Crmigny (1869), L, B. 4 Q. B. 180, at p. 185. Referenoe mav also be made to 
Brecknock Canal Co. v. Pritchard (1796), 6 Term Rep. 750 (covenant to 
repair bridge) ; and see tho observations of Willes, J., in JAoyd v. Ouibert 
life), L. R.1Q.B. 115, Ex. Oh. 

‘ («) Rate v. Bawson (1858), 4 0. B. (x. s.) 85; As to the defence of impossibility 
in actions for speaiflo performance, see title Specific Performance. 

(d) Wild v. Harris (1849), 7 0. B. 999; MiUwar# ri Littlevt*£ ?LB80) t 5 
Excn. 776; Ashcroft ▼. Orom Orchard Colliery Co. (1874), L; R. 0 <4, B. 540. 

( s) Had v. Wright (1859), RB.5X 765, Ex. Ob., per MARTIN, B., at p. 789s 
Nichols y. Marsland 01876), 2 Nx. D. 1, 0. A, at p. 4. 
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on whom it is imposed is disabled from performing it, without any 
default of his own, by the act of God or the King’s enemies, the law 
will excuse him ; but when a person by his own contract uncon- 
ditionally undertakes a duty he is bound to perform it' or take 
the consequences, notwithstanding any accident by inevitable 
necessity (/). 

878. An act of God (g), in the legal sense of the term, may be 
defined as an extraordinary occurrence or circumstance which 
could not have been foreseen and which could not have been 
guarded against ( h ) ; or, more accurately, as an accident due to 
natural causes, directly and exclusively without human interven- 
tion, and which could not have been avoided by any amount of 
foresight and pains and care reasonably to be expected of the 
person sought to be mado liable for it, or who seeks to excuse himself 
on the ground of it ( i ). The occurrence need not be unique, nor 
need it be one that happens for the first time; it is enough that it is 
extraordinary, and such as could not reasonably be anticipated (A). 
The mere fact that a phenomenon has happened once, when it does 
not carry with it or import any probability of a recurrence — when, in 
other words, it docs not imply any law from which its recurrence 
can be inferred— does not prevent that phenomenon from being 
an act of God (A). It must, however, be something overwhelming 
and not merely an ordinary accidental circumstance (l), and it must 
not arise from the act of man (771). 

The following amongst other occurrences have been held to be 
acts of God: A violent storm at sea (w), an extraordinarily high 


(/) Nichols v. Mar stand (1876), 2 Ex. D. 1, C. A.; River Wear Commissioners 
v. Adamson (1877), 2 App. Cos. 743. 

(<7) Tho expression vis major has a larger signification, and includos the 
"King’s enemies” as weU as the act of God; see per Tindal, C.J., in 
Simmons v. Norton (1831), 7 Bing. 640, at p. 648. The act of God is distinct 
from "inevitable accident” ; see per Lord Mansfield, O.J., Trent and Mersey 
Navigation v. Wood (1785), 4 Dong. (x. B.) 287, at p. 290 ; Forward v. Pittard 
(1785), 1 Term Bep. 27, at p. 33. 

For the law as to the defence of inevitable accident in cose of collision at sea, 
see title Suirpixo and Navigation. 

(h) Pandorf v. Hamilton (1886), 17 Q B. D. 670, 0. A., at p. 675, where 
Lord Esher, M.B., said that the term did "not mean the act of Godin the 
ecclesiastical and biblical sense, according to whioh almost everything is said to 
be the act of God ” (see note (m), infra. 

(l) Nugent v. Smith (1876), 1 0. F. D. 423, 0. A., at p. 434, reversing S. 0. 
(1870), 1 0. F. D. 19. * 

(k) Nitro- Phosphate and Odams Chemical Manure Co. v. London and St. 
Katharine Docks Co. (1878)* 9 Oh. D. 503, 0. A., per Fry, J. f at pp. 515, 516. 
See also Dixon v. Metropolitan Board of Works (1881), 7 Q. B. D. 418, at pp. 
421, 422. 

(f) Oakley v. Portsmouth and Hyde Steam Packet Co. (1850), 11 Exch. 018, 
at p. 623. 

(m) The act of God is “ sometlung in opposition to the act of man," per 
Lord Mansfield, 0. J., in Forward ▼, Pittard (1785), 1 Term Bep. 27, at p. 33. 
"The act of God is a natural necessity, and inevitably such, as winds, storms 
etc.,” per Lord Mansfield, O.J., in Trent and Mersey Navigation v. Wood 
(1785), as reported 3 Esp. at p. 131. 

(n) Nugent v. Smith, supra; River Wear Commissioners v. Adamson (1877), 2 
▲pp. Oas. 743. 
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tide (o), an unprecedented rainfall (p), an extraordinary flood (q), 
an earthquake (r), an extraordinary frost (s), an extraordinary snow- 
fall (t), fire caused by lightning (u), death (w), lunacy (a), and 
illness (b). 

On the other hand, it has been held that the gnawing by rats of 
a hole in a pipe of a ship, through which the sea water came in 
and damaged the cargo (c), a fog (d), an ordinary fall of snow (e), 
and fire not caused by lightning (/) were not acts of God. 

879. If a promise is made in an alternative form and one 
alternative is impossible to perform, the promisor must as a 
general rule perform the other (g ) ; but where the performance of 
the other alternative, both alternatives being possible at the time 
of the contract, has become impossible by act of God, the question 
whether the promisor is bound to perform the other or is altogether 
excused deponds on the intention of the parties, to be ascertained 
from the nature and termB of the contract and the circumstances of 
the particular case ( h ). 

880. If a promise is by the terms of the contract made con- 
ditional upon the possibility of performance, the liability of the 
promisor is discharged where performance of the contract turns out 
to be impossible without any default on his part. Such a condition 
may be expressed in the contract, or may be implied from the 


(o) Nichols v. Moreland (1876), 2 Ex. D. 1, 0. A., affirming S. 0. (1873) L. R. 
10 Ex. Oh. 255. 

(p) Ibid.; Thomas v. Birmingham Canal Co. (1879), 49 L. J. (q. b.) 831 ; 43 
L. 1\ 433. It must bo such a rainfall as could not reasonably have boon antici- 
pated, and not merely an unusual rainfall such os the defendant ought to have 
been prepared for {Dixon v. Metropolitan Board of Works (1881), 7 Q. B. D. 
418). 

(j) 1 bid. An extraordinary flood or tide moans such a flood as no reasonable 
person would anticipate, per Bbett, M.E., in R. v. Essex Commissioners of 
Anvers (1883), 14 Q. B. D. 361, 0. A., at p. 581, affirmed in H. L., sub nom. 
Fobbing Commissioners of Sewers v. R. (1886), 11 App. Oas. 449. 

(r) Ibid., at p. 5. 

(*) Blyth y. Birmingham Waterworks Co. (1836), 11 Exch, 781. 

(£) Briddon v. Great Northern Rail. Co. (1858), 28 L. J. (kx.) 51. 

(«) Keighley's Case (1609), 10 Go. Rep. 139 n, 140. 

ho) R. v. Leicestershire Justices (1850), 15 Q. B. 88; Fell v. Linnell (1868), 
L. R. 3 0. P. 441, 443. 

(a) Re Bird, Bird v. Cross (1894), 8 R. 326. 

{bj Ouckaon v. Stones (1858), 1 E. & E. 248, at p. 256 j K v. Raschen 

(1878), 38 L. T. 38, per Cleasbt, B., at p. 40. 

(c) Fandorfy. Hamilton (1886), 17 Q. B. D. 670, 0. A. See especially at 
pp. 075, 684. On appeal the 11. L. reversed the 0. A. on the ground that the 
injury arose from the “ dangers and accidents of the sea,” but the point as to 
the act of God was not even raised on the appeal. See Dale v. Hall (1750), 

1 Wils. 281. Compare Carstairs v. Taylor (1871), L. R. 6 Exch. 217. 

J d) Liver Alkali Co. v. Johnson (1874), L. E. 9 Exch. 338. 
e) Fenwick y. Schmalz (1868), L. R. 8 0. P. 313, 316. 
f) Forward v. Fittard (1785), 1 Term Rep. 27, 33. See also, as to act of 
I generally, titles Carriers, Vol. IV., p. 8 ; Negligence ; Saif Bora and 
Navigation. 

(g ) ' Da Costa ▼. Davis (1798), 1 Bos. & V. 242 ; Bute (Marquis) v. Thompson 
(1844), 13 M. & W. 487 ; Barkworth y. Young (1856), 4 Drew. 1, 

(A) Barkworth v. Young, supra, at pp. 24, 20, and cases there cited; Anderun 
v. Commercial Union Assurance Co. (1885), 

Bowen, L. J. 


65 L, J. (Q. b.) 0. A., per 
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nature or the subject-matter of the contract and the surrounding 
circumstances (i). 

Where it appears from the nature of the contract and the 
surrounding circumstances that the parties have contracted on the 
basis that some specified thing, without which the contract cannot 
be fulfilled, will continue to exist, or that a future event which 
forms the foundation of the contract will take place, the contract, 
though in terms absolute, is to be construed as being subject to an 
implied condition, that if before breach performance becomes im- 
possible without default of either party and owing to circumstances 
which were not contemplated when the contract was made, the 
parties are to be excused from further performance (J). In such 
a case the contract is not avoided ah initio in the absence of any 
express provision to that effect (ft), but each party will be left in the 
position in which he is found at the time when performance of the 
contract is ascertained to be impossible, and no legal right which 


(t) Tho question whether a particular promise is absolute or not is one of 
construction in each case (. Elliott v. Crutch ley, [1906] A. 0. 7 ; Be Arthur , Arthur 
v. Wynne (1880), 14 Ch. D. 603 (contract to wBure held not excused by subse- 
quent illness rendering insurauce impossible) ; Clifford {Lord) v. Watts (1870), 

L. R. 6 0. P. 677 (covenant in a mining lease to dig not less than 1,000 tons 
of clay in each year hold conditional on thoro being sufficient day to make the 
performance possible), explaining Bute (Marquis) v. Thompson (1844), 13. 

M. & W. 487 ; Hale v. Baweon (1858), 4 0. B. (n. 8.) 85 (agreement for the 
sale of goods to bo delivered on the arrival of a certain vessel held an 
absolute contract to deliver in the evont of the ship arriving, and not 
conditional on the goods arriving with the vessel) ; Jones v. St. John's College 
(1870), L. R. 6 Q. B. 115 ; Thom y. London Corporation (1876), 1 App. Oas. 120. 
Compare Turner v. Goldsmith, [1891] 1 Q. B. 544, C. A., and Jsmmena v. Elderton 
(1853), 4 1L L. Cas. 624, with Rhodes v. For wood (1876), 1 App. Cas.256; Northey 
v. Trevillion (1902), 7 Com. Cos. 201 ; and Bovine, Ltd . v. Dent and Wilkinson 
(1904), 21 T. L. R. 82 ; and see tho cases cited in the following note). As to Ike 
construction of charlorportieB and bills of lading, and especially of clauses in 
such documents relating to excepted risks, see title Shipping and Navigation. 

At common law tho contract of a common carrier is construed as being 
subject to an implied condition exempting him from liability in respect of loss 
oocusionod by the act of Qod or the King's enemies. See title Oabbiebs, 
Vol. IV., p. 8. 

(j) Taylor v. Caldwell (1863), 3 B. ft S. 826 (contract for the letting of a 


music-hall for the 
to an implied condition 


concerts on four specified days held subject 

it the hall continued to exist, and, it having been 

accidentally burnt down, that the parties wero exoused from performance); 
Appleby v. Myers (1867), L R. 2 Q. P. 651, Ex. Ch. (similar case); Howell y. 
Coupland (1876), 1 Q. B. D. 25,8, 0. A. (sale of 200 tons of potatoes to be grown 
on the seller's hind during a particular season held subject to an implied eru- 
dition that the seller.was to be excused if, without any default on his part, the 
crop failed and delivery became impossible) ; Hayward Brothers, Ltd . v. Daniel 
& Son (1904), 91 £. T. 319 ; Nickoll and Knight v. Ashton, Mdridge A Co, [19011 
2 K 1 B. 126, 0. Am (oontxtfct for sale of oargo to be shipped by a specified vessel 
held subject to au implied condition that the vessel should at the time specified 


for shipment be in existence as a cargo- carrying vessel) ; Krell v. Henry, [19031 
2 KB. 740, 0. A. ; Lumsden v. Barton A Co. (1902), 19 T. L. R. 63 ; Heme Bay 


Steam Boat Co. y. Hutton , 

Wynne (1880), 14 Oh. D. 603 ; Ba\ 


2 K. B. 683, 0. A. ; Re Arthur, Arthur v. 
, j v.D) Crespigny (1869), L. R.4 Q. B. 180 

(landowner who covenanted for himself and his assigns not to build on the land 
held discharged by the compulsory acquisition of the land by a railway company 
Under statutory powers); but see The Salvador (1909), 26 T. L. B. 384 (contract 



v. Crutchky, [1906] A. 0. 7. 
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baa already, accrued under the contract will be disturbed. Thus 
payment can still be enforced of any money which was payable 
under the contract before that time, but not of any money which 
had not then become due, and money that has been already paid 
cannot be recovered back (i l ). 

On the same principle, a contract for personal services which can 
only be performed by the promisor himself will be construed as 
being subject to an implied condition that if he dies or becomes 
physically incapable of performing the contract without any default 
on his part he is excused from performance (m). Where personal 
considerations are of the foundation of the contract, as in cases of 
principal and agent or master and servant, the death of either 
party puts an end to the relation, and the contract is discharged 
unless there is a stipulation express or implied to the contrary (n). 

881. Where performance of a contract has been rendered im- 
possible by an Act of Parliament passed after the contract was 
made, the promisor is excused from performing his promise, unless 
it appears that he intended «to bind himself with reference to the 
future state of the law, for the presumption is that the parties 
intend to contract with reference to the law os existing at the time 
when the contract is made (o). , 


(Z) Civil Service Co-operative Society v. General Steam Navigation Co., [1003] 2 
K. B. 750, C. A., approving Blakeley v. Muller, [1903] 2 K. B. 760, n. ; Chandler 
v. Webster, [1904] 1 K. B. 493, 0. A. ; see also Clark y. Lindsay (1903), 19 T. L. B. 
202. If without the knowledge of the parties the impossibility of performance 
existed at tho time when the contraot was made, the contract is voia altogether, 
and money paid under it can be recovered {Griffith v Brymer (1903), 19 T. L. R. 
434). Most of tbe cases cited in this and the two precedin g no tes were decided 
upon contracts relating to the coronation of King Edward VTL, which was post- 
poned on account of His Majesty’s sudden illness. For earlier oases reference 
may be mode to Hirst v. Tclson (1850), 2 Mao. & G. 134; Stubbs v. Holywell 
Hath Co. (1667) L. B. 2 Exch. 311 ; Whincup v. Hughes (1871), L. B. 0 0. P. 78 j 
Learoyd v. Brook , [1891] 1 Q. B. 431, at p. 435. 

(m) Boast y. Firth (1868), L. B. 4 0. P. 1 ; Robinson v. Davison (1871), L. B. 6 
Exch. 209. In such a case the other party is also discharged from liability under 
the contract (Poussard v. Spiers (1876), 1 Q. B. D. 4101, In Simeon y. Watson 
(1877), 46 L. J. (o. f.) 679, it was held a good defence to an action by a school- 
master for removing a pupil without giving notice or paying an equivalent in 
money, according to the contract, that the removal was a temporary one, due to 
the pupil’s illness. 

(«) Farrow v. Wilson (1869), L. B. 4 0. P. 744 ; Davison v. Reeves (1892), 8 
T. L. R. 391 ; Hotel and General Advertising Co. v. Wickenden and Stene (1899), 15 
T. L. R. 302, 0. A ; Harvey v. The Tivoli , Manchester , Ltd. (1907), 23 T. L. R. 592 
(death of one member of a troupe of music-ball artistes). The contract, however, 
is not rescinded, and the death of oUe of the parties does not affect a right pf 
action which vested under the contraot before his death (Stubbs v. Holywell 
Sait. Co. (1867), L. B. 2 Exch. 311). As to the effeot of the death of one paxtnei 
on a contract of service made with a firm, see Phillips v. Alhambra Paw# Co. 
(1900), 83 Ir. T. 431 ; Tasker v. Shepherd (1661), 6 H. & N-. 075, and title Pabt- 
kebshif ; as to the right ,of a master to discharge a servant on the ground of 
illness, see title Mastss and Sbbvant; and as to eofttvaots to many, see 
'Hutofcsiro axtdWot. ■ 

to) Brewster y. KitcheU(im), 1 S*lk. 190; Davis v. Cary (1850^ 15 Q. B. 
Wynn r. Shropshire Haim SaUways and, Canal Co. (1 
kV. Zmfam Corporation (1883), 13 0.h,M. s.)~ 
u&w md .'Hampstead Junction Sail. Ce.018to s I 
I U Oretpigny (1969). & & & 480} Mm y.-fJM &>»&* tJnion (18*2) 
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The same principle applies where the impossibility is created by 
an act of State, such as a declaration of war or an embargo imposed 
upon shipping by an Order in Council (p), but not where it arises 
from foreign law or the act of a foreign State, except where the 
obligations of the parties under the contract are mutually 
dependent and both parties are prevented from performing them (q). 

882. Where the conduct of the promisee has rendered perform- 
ance impossible (r), or has prevented the promisor from performing 
his promise without subjecting himself to an action by a third 
person (*?), the promisor is released from his obligation to perform 
his promise. Impossibility arising from the promisor’s own act or 
default is not in any case an excuse for non-performance of his 
contract (t). 

Sub-Sect. 6. — Failure of Condition. 

883. A promise may be either absolute or conditional. A con- 
ditional promise is one the liability to perform which depends upon 
a condition ; that is to say, it is one of the terms of the contract 
that the liability no perform it shall only arise or shall ce&sc 
on the happening of some future event, which may or may not 
happen, or on one of the parties doing or abstaining from doing 
some act. When the liability only arises on the happening of the 
contingency or performance of the condition, the condition is called 
a condition precedent, and when the liability ceases thereon it is 
called a condition subsequent (a). A promise is not conditional 


L. It. 8 C. P. 79; Newly v. Sharpe (1878), 8 Ch. D. 39, C. A.; Newington Local 
Board v. Cottingham Local Board (1879), 12 Ch. D, 725. 

(p) Melville v. Be Wolf (1855), 4 E. & B. 844 ; lleid v. Hoskins (1856), 6 E. & B. 
953, Ex. Ch. ; Esposito v. Bowden (1857), 7 E. & B. 7G3. Compare Hadley v. 
Clarke (1799), 8 Term Bop. 259. The eireot of a declaration of war is to make 
trading with the enemy’s subjects illegal; see titles Aliens, Vol. I., p. 301 ; 
Constitutional Law, Vol. VI., p. 443. As to a breach of contract caused by 
the requisition of a Government inspector under s. 56 of the Explosivos Act, 
1875 (38 & 39 Viet. c. 17), see title Explosives. 

(<?) Blight v. Page (1801), 3 Bos. & P. 295, n. ; Sjoerds v. Luecomle (1812), 16 
East, 201 ; Barker v. Hodgson (1814), 3 M. & S. 267 ; Ford v. Cotesworth (1870), 
L. B. 5 Q. B. 544, Ex. Ch. ; Cunningham v. Dunn (1878), 3 C. P. D. 443, C. A. ; 
Spence ▼. Chadwick (1847), 10 Q,. B. 517; Jacobs v. Credit Lyonnais (1884), 12 
Q. B. D. 589, C. A. See also the cases decided with referonoe to charleipurties 
and bills of lading which are cited under title Shipping and Navigation. 

(r) Holme v. Guppy (1838), 3 M. & W. 387 ; Bussell v. da Bandeira (1862), 13 
0. 13. (n. 8.) 149 ; Raymond v. Minton (1866), L. B. 1 Exch. 244 ; Roberts v. Bury 
Commissioners (1870), L. R. 5 0. P. 310, Ex. Ch. ; Panama and South Paeifio 
Telegraph Co. v. India Rubber, Outta Perch a and Telegraph Works Co. (1875), 
10 Ch. App, 515 ; 'Mackay v. Dick (1881), 6 App. Cos. 251 ; Learoyd v. Brook, 
[1891] 1 Q. B. 431 ; Doddv. Churton, [1897] 1 S. B. 562, 0. A. 

(a) Europears and Australian Royal Mail Go. v. Royal Mail Steam Packed Co, 
(1861), 30 L. J. (0. PO 247. 

ft) Warburton v. Storr (1825), 4 B. & 0. 103; McIntyre v. Belcher (1863), 14 
C. B. (n. a.) 654 ; Bigland ▼. Skelton (1810), 12 East, 436 ; Re Arthur , Arthur v. 
Wynne (1880), 14 Ch. D. 603. See p. 438, poet. 

(it) Aj to oonditions subsequent in bonds, see title Bonds, Vol. HI. p. 84 ; and 
u to oonditions in charterpaxtiea, leases, contracts of insurance, contracts for 
the sale of goods and of land respectively, see titles Shipping and Naviga- 
tion; Landlord and Tenant; Insurance; Sals of Goods; $alb or 
Land. 
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merely because the time for performance is postponed, or because 
it is only to be performed on the happening of a future event 
which must happen at some time, as, for instance, on the death 
of one of the parties. To constitute a condition there must be 
contingency os well as futurity. 

884. A condition may depend on an event which is dependent 
upon the will of one of the parties to the contract (v) or of a third 
person (ic). Where services are performed under an agreement that 
the remuneration shall be in the discretion of the employer, the 
question whether the employer has the right to determine whether 
any remuneration at all shall be paid, so that his decision is a 
condition precedent to any claim, or merely has the right to fix 
the amount of the remuneration, is a question of construction and 
intention in each particular case. If the amount only is left to 
the decision of the employer, he must exercise his decision in good 
faith ( x ). 

885. Where the condition is that work is to be done to the satisfac- 
tion of one of the parties to tWe contract, this will, as a rule, be con- 
strued to mean reasonably to his satisfaction, so that if his approval 
could not reasonably be withheld the condition is satisfied (y ) ; but 


(v) Thus, the promisor may be free to do or not to do at his pleasure an act 
on which the promise is conditional, and his liability to perform the promise 
only arisos if he docs the act. But the performance of tho promise cannot he 
dependent on his arbitrary will, for in that case there would be no contract at 
all (Taylor v. Brewer (1813), 1 M. & S. 290 ; Huberts v. Smith (1859), 1 II. & N. 
315). 'As to contracts for payment out of a particular fund, see Scott v. Ebury 
(Lord) (1867), L. R. 2 0. P. 255 ; Coutts ifc Co. v. Irish Exhibition in London 
(1891), 7 T. L. B. 313, 0. A- ; Steele v. Q our Icy and Davis (1887), 3 T. L. B. 772, 
C. A.; Ptlbrowy. Pilbrow's Atmospheric Rail. Co. (1848), 5 C. 15. 440; Williams 
y. Hathaway (1877), 6 Ch. D. 544. 

(u>) Where property (land or goods) is sold at a valuation to be made by 
specified third persons, their valuation is a condition precedent, and if for any 
reason the valuation is not made, as, for instance, because of the death or 
refusal to act of either of their valuers, or their disagreement, tho contract is 
not enforceable, the court having no power to order a valuation in any other 
manner than that agreed upon. But if tho sale is at a fair valuation, no 
particular mode of arriving at the value being indicated, the court may enforce 
the contraot and direct the mode of valuation ( Emery v. Wase (1 803), 8 Ves. 505 ; 
Milne* V. Oery (1807), 14 Ves. 400 ; Firth v. Midland Rail. Co. (1875), L. B. 20 
Eq. 100). The same principles apply to an agreement foT the valuation of 
dilapidations (Babbage v. Coidburn (1882), 9 Q. B. D. 235). If tho valuer or 
valuers appointed by the contract is or are willing to act, the court will compol 
the party in possession of the property to permit the valuation to bo made 
(Smith v. Peters (1875), L. R. 20 Eq. 611). 

(sc) Compare Bryant v. Flight (1839), 6 M. & W. 114 ; Bird v. M'Gaheg (1849), 
2 Car. & Kir. 703 ; and Jewry v. Busk (1814), 6 Taunt. 302, with Taylor y. 
Brewer (1813), 1K&S. 290, and Roberts v. Smith (1859), 4 H.&N. 315. 

(y) Datlman y. King (1837), 4 Bing, (n, o.) 105 ; BraanOein y. Accidental 
Death Insurance Cb. v (1861), 1 B. & S. 782. Where the defendants had agreed to 
take a lease provided the terms of the draft lease were TOasoUitblo in their 
oetinaation, it was held* the terms not being reasonable, that theywOte entitled 
to repudiate the contract without specifying the terms to Which they objected 
(WU rtm v. Redhead (1880), 49 L. J, <c *.) 639). And see Hudson y. Buck (1877), 
7 Ch. D. 683 ; Sadie V. Addison (1882), 62 L. J. (or.) 80 ; Clack v. Wwf(i882), 0 
Q. B. D. 276. O. A. ; Hussey y. Home- Payne (1879), 4 App. Cos. 811, as to tile 
effect of a stipulation that a lease, or the title to property cold, shall be subject 
to the approval of the proposed lessee’s or purchasers solicitor. 
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tha language of the contract may be Buch that he » at liberty to 
decide the question arbitrarily, in which ease his decision ean only be 
impugned on the ground of a want of bonafidee (*). Where, the work 
is to be done to the satiBfaction of a third person, no requirement 
that his docision must be reasonable will be implied, and hiB refusal 
to approve the work is conclusive, unless it can be shown that he 
is acting in collusion with the other party to the contract (a). 

886. Where a promise is conditional upon the happening of a 
particular event, and there is no express stipulation that notice is 
to be given of the happening of the event, a condition to that effect 
will not, as a rule, be implied, except where the nature of the 
contract requires it; for instance, where the event is a matter 
which lies within the peculiar knowledge of the other party to the 
contract or depends upon an option to be exercised by him (6). 

887. No request or demand of performance of a contract is 
necessary in order to create a right of action for breach thereof, 
unless such a request or demand is expressly made a condition pre- 
cedent or the nature of the contract requires that such a condition 
is to be implied (c). 

888. Where a contract consists of mutual promises, these may 
be either independent, in which case oach party is bound in any 
event to perform his part of the contract, or they may be dependent 
on one another, so that the due performance by one party of his 
promise is a condition precedent to the liability of the other party 
to perform his promise ; or, thirdly, they may be dependent on one 
another so as to constitute concurrent conditions, the effect of 
which is to bind each party to be ready and willing to perform his 
promise on a tender of performance by the other party. Where 
the promises are independent, the breach of one of them only 
giveB the other party a right of action for damages ; but the 
non-performance of a promise which is a condition precedent 


(z) Andrew v. Belfield (1857), 2 C. B. (n. s.) 779; Stadhard v. Lee (1863), 3 

B. & S. 364. 

(а) Worsley v. Wood (1796), 0 Term Rep. 710; Clarke y. Watson (18061 18 

C. B. (k. s.) 278; Smith v. Howden Union (1890), Hudson on Building Con- 
tracts, Vol. II., p. 151. See title Building Contracts, Engineers, and 
Architects, VoL III., p. 207. 

(б) Vyee v. WaktfM (1840), 6 SI. & W. 442, affirmed 7M.&W. 126, Ex. CL } 

Makin v. Watkinson (1870), L. R. 6 Exch. 25 ; Manchester Bonded Warehouse Co. 
y. Carr (1880), 5 0. P. D. 507 ; HugaR v. M'Lean (1885), 53 L. T. 94, 0. A. j 
Tredway y. Machin (1904), 91 L. T. 310, C. A. ; Torrens y. Walker , [19061 2 CL 
166. In the case of an -alternative promise, where the right of eleoting the 
branoh of the alternative which is to be performed rests with the promisee, 
notice must be given by him of the mode in which the option Las been exercised. 
Seep. 411, ante. * 

(c) Topham y. Braddicki 1809), 1 Taunt. 572; Radford v. Smith (1838), 3 
A W. 254; Walton y .Mascall (18441 13 M. & IV. 432; Brown y. Ortal 
Eastern Rail. Co. (1877), 2& B. D. 406; BtU A Co. r. Antwerp, London and 
BrasU Lins, [1891] 1 Q. B. 103, 0. A. ; Iftwgaee ▼. Bottmky (1903), 19 T. Li, B. 

As to presentment for- payment of a mil of exchange or promissory note, 
seaside Bills op Exchange, Pbomissoet Notes, and Negotiable Issnw. 
MEETS* Yol. II., p. 530. , ^ 
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releases the other party from hiB obligation to perform the contract, * 9m. * 
unless he has received a substantial part of the consideration lor 
his promise, in which case he can only recover damages for' breach Hcn-m- 
. of the other’s promise (d ) . fonaiace. 

889. The failure of one party to perform a condition precedent Failure to 
only operates as a discharge of the contract if the other party elects perform* 
to treat** the contract as at an end. He has the option of treating the 
contract as being still open for further performance, and if he elects 

to do this he will be taken to have waived the performance of the 
condition precedent, and can only rely on it as a breach of warranty 
which entitles him to damages (e), 

890. The question whether the promise of one party is a Condition oi 
condition precedent to the liability of the other party or is an independent 
independent agreement depends upon the construction of the con- ftgrecna€n 
tract taken as a whole, and is to be determined by the intention of 

the parties as appearing from the terms of the contract and the 
surrounding circumstances^. The rule of coustruction which 


(d) Bryant v. Beattie (1838), 5 Scott, 751 ; Ellen y. Topp (1851), 6 Exoh. 424 ; 
White v. Beeton (1801), 7 H. & N. 42 ; P\ut v. Doiuie (1863), 32 L. J. (q. b.") 179 ; 
Behn v. Burneea (1863), 3 13. & S. 751, Ex. Ch. ; Carter y. Scaryill (1875), L. B. 
10 Q. B. 564; Coombe v. Greene (1813), 11 M. & W. 480; General Billpontinq Co., 
Ltd. v. Atkinson, [1609] A. C. 118 (wrongful dismissal of servant entitles him to 
treat the contract aB entirely at an end). 

(«) Rippinghall v. Lloyd (1833), 5 13. & Ad. 742; Behn r. Burneea, supra ; 
Benteen v. Taylor, Sons & Co. (2), [1893] 2 Q. B. 274, 0. A, A good deal of 
confusion arose in the earlier cases on this subject through the indiscriminate 
use of the term “ warranty ” (seo Chanter v. Hopkins (1838), 4 M. & W. 390, per 
Lord Abinger, C.B.) ; but this term is now recognised as meaning a subsidiary 
or collateral stipulation the breaoli of which gives rise to a claim for damages 
only, as opposed to a condition the breach of which entitles the other party 
to treat the contract as at an end. Compare ss. 11 and 02 of the Solo of Woods 
Act, 1893 (56 & 57 Viet. c. 71); and see title Sale op Woods. 


Bettini v. Gye (1870), 1 Q. B. X). 183 ; Bautin y. Bidwell (1881), 18 Oh. D. 
238 ; Benteen v. Taylor, Sons <fe Co. (2), supra, per Bowes, L.J., at p. 281 ; 
Kidston Co. y. Monceau Ironworks Co. (1902), 7 Com. Cos. 82; Roberta v. Brett 
(1865), 11 H. L. Cos. 337. “ Parties may think some matter, apparently of very 
little" importance, essential; and if they sufficiently express an intention to 
make the literal fulfilment of suuh a thing a condition precedent, it will be one ; 
or they may think that the performance of some matter, apparently of essential 


183, per Blackburn, J., at p. 187). In some of the older oases there was a 
tendency to construe promises as being independent, contrary to the intention 
of ihe parties (Qlaxebrook v. Woodrow (1799), 8 Term Rep. 366, per Grose, J., at 
p. v 371). For examples of the construction of such stipulations, see also Cooper 
y. London, Brighton , and South Coast Rail. (jo. (1879), 4 Ex. 2>. 88 r Collins y. 
Lake (11879), 4 App. Cas. 674, P. 0. ; Fearon y. AyU*Md {Fdrl) <1884), 14 
Q/k D. 792, a A. r Edge y. Soileau (1885), 16 Q. B. D. 117 ; Bigndd 

- (1687)$.' 89 Q. B. D. 172. In a contract for the sale oi goods, delivery Of the 


ready atad willing to pay the prioe in exchange for poss e ss ion of the goods. 
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was laid down in the older cases on this subject is that where the 
promises go to the whole of the consideration on both sides they 
are mutual conditions, the one precedent to the other ; but where 
they form a part only of the consideration each is an independent 
promise, the breach of which only entitles the other party to recover 
damages {g). The test which is now appliod is whether the par- 
ticular stipulation goes to the root of the matter, so that a failure 
to perform it would rendor the performance of the rest of the con- 
tract by the party in default a thing different in substance from 
what the other party has stipulated for, or whether it merely 
partially affects it and may bo compensated for in damages ( k ). 

891. Part performance of a condition precedent is not, as a rule, 

sufficient ; but where the contract is divisible, so that it consists in 
effect of two or more separate contracts, the fact that a condition 
precedent has not been wholly performed does not relieve the other 
party to the contract from his liability to perform that part of the 
contract in respect of which the condition precedent has been 
satisfied (i). •> 

892. The performance of a condition precedent is excused where 
the other party has prevented its performance ( k ), or has done 
something which puts it out of his power to perform his part of the 
contract, or has intimated that he does not intend to perform it. 
In the latter case he has made himself liable for a breach of the 
contract (Z), and has dispensed with the performance of any promise 
which was originally a condition precodent to his liability (m). 


See s. 28 of the Side of Goods Act, 1893 (50 & 57 Viet. c. 71), and title Sale or 
Goons. Tlio question whethor a promise constitutes a condition precedent when 
it depends on the construction of a written contract, is one of law fur the court 
{Qeorge 1). Emery Co. v. Wells, [1906] A. 0. 515, P. 0.). 

( 0 ) Boone v. Eyre (1777), 1 Hv. 111. 273, n. ; Ellen v. Topp (1851), 6Exch. 424 ; 
Craves v. Legy (1854), 9 Exch. 709. 

(A) Foussard v. Spiers (1870), 1 Q. B. D. 410 (the inability through illness of 
lady, engaged to perform in now opera, to appear at tho opening and subse- 
quent three performances, was held to go to the root of the whole contract and 
to justify rescission). Compare Bettini v. Oye (1876), 1 Q. B. D. 183, where 
it was held that a stipulation as to attendance at rehearsals six days before the 
commencement of an engagement for fifteen weeks to sing at a theatre, and/ also 
at conceit halls and drawing rooms, waB not a condition precedent; Mer*ey-&tee\ 
and Iron Co. v. Naylor, Benzon & (7a (1884), 9 App. Cos. 434, per Lord Blagk- 
burn, at p. 443 ; London Quatviitie Co. v. Fearnley (1880), 5 App. Oas. 911 
(proviso in a fidelity guarantee polioy requiring the employer to proseoute the 
employed in the event»of his embezzlement held a condition precedent to a 

dann on the - 1 -— ' ”- 1 — " T ™ •** 

0. A. As to 


; Noshing v. Pahang Corporation (1891), 8 T. L. B. 125, 

__ tot of a default in respect of one or more instalments in 

tho ca&e of a contract for 'the sale of goods to be delivered by instalments, see 
s. 31 (2) of the-Sale of Goods Aot, 1893 (56 & 57 Viot. 0 . 71), and the cases cited 
at p. 439, poet, and see title Sale of Goods. 

ft) Wilson v. London , Italian and Adriatic Steam Navigation Co. (1865), L. B. 
I C. P. 61 ; Wilkinson v. Clements (1872), 8 Ch. App. 96. 

(A) Cart v. Ambergate etc. Bail. Co. (1851); 17 Q. B. 127 ; BratUey v. Benjamin 
(1877), 46 L. J. (q. 11 .) 590 ; Mackay v. Dick (1881), 6 App. Cas. 251 ; Fisher \. 
Prewett (1878), 48 L. J. (Q. b.) 32, C. A. f t*rirkett v. Badger (1856), 1 0. B. 
(ft s.) 296 ; Thomas v. Fredricks (1847), 10 Q. B. 775. 


|Z)^See p. 438, post. 


Main's Case (1596), 5 Co. Bep. 21 a; Jones v. Barkley (1781), 2 Doug. 
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Sub-Sect. 7.— Bankruptcy. 


893. A contract is not as a rule discharged by the bankruptcy 
of any of the parties to it (»). The property of a bankrupt, includ- 
ing the benefit of his contracts, vests immediately on his adjudica* 
tion in the trustee in his bankruptcy ( o ), who is entitled to perform 
any executory contracts, except such as are of a personal nature, 
for the benefit of the bankrupt’s estate (p). The property of the 
bankrupt which is divisible amongst his creditors includes all 
properly that may be acquired by him before his discharge (q ) ; but 
until the trustee intervenes all transactions by a bankrupt, after 
his bankruptcy and before his discharge, with any person dealing 
with him bond fide and for value, in respect of his after-acquired 
property (not being real property), whether with or without know- 
ledge of the bankruptcy, are valid against the trustee (r). 

894. Unprofitable contracts may be disclaimed by the trustee, and 
any person injured by the disclaimer is entitled to prove in respect of 
his injury as a debt under the"bankruptcy (*). Further, the court, 
on the application of any person who is as against the trustee 
entitled to the benefit or subject to the burden of a contract made 
with the bankrupt, may make an order rescinding the contract on 
such terms as to payment by or to either party of damages for 
the non-performance of the contract or otherwise as to the court 
may seem equitable, and any damages payable under the order 
to any such person may be proved by him as a debt under the 
bankruptcy (<). 


(X.B.) fiSt; Planch e v. Colburn (1831), 8 Bing. 14 ; Pontifex v. Wilkinson (1845), 

1 C. 15. 75 ; Short v. Stone (1846), 8 Q. B. 358 ; Lovelock v. Franklyn (1816), 8 
Q. B. 371 ; Caines v. Smith (1816), 16 M. & W. 189; Braithwaite v. Foreign 
Hardwood Co., [1905] 2 K B. 543, 0. A. ; Bank of China, Japan and the Straits 
v. American Trading Co., [1894] A. 0. 266, P. 0. ; Sands r. Clarice (1849), 8 
0. B. 751, at p. 762; ffochster v. De la Tour (1853), 2 E. & B. 678 ; Ripley v. 
M'Clure (1849), 4 Exch. 345 ; Hotham v. East India Co. (1787), 1 Term Rep. 638; 
fimedell v. Parsons (1808), 10 East, 359. 

4 (n) An exception to this rule is to bo found in the case of a contract of 
partnership; seo title Partnership. In the case of any person who is 
apprenticed or is an articled clerk to a bankrupt, the bankruptcy oan be 
treated by either party as a discharge of the agreement (Bankruptcy Act, 
1883 (46 & 47 Viet. o. 52), 8. 41}. As to the right of an unpaid seller of goods 
to retain possession of thorn or to stop them in transitu and re-sell them in oase 
of the insolvency of the buyer, see s. 48 of the Sale of Goods Aot, 1893 (56 ft 57 
Viet o. 71), and title Sale op Goods. 

(o) Bankruptcy Act, 1883 (46 & 47 Viot o. 52), ss. 54, 168. For a lull 
treatment of this subjeot, see title Bankruptcy and Insolvency, VoL IL, 
p. 143. 

(p) Lawrence v. Knowles (1839), 5 Bing. (n. o.) 399; Gibson v. Carruthers 
(1641), 8 M. 4 W. 821 ; Be Agra Bank, Ex parte Tondeur (1867), L. R, 5 Eq. 
160 ; Be Nathan , Ex parte Stapleton (1879), 10 Ch. D. 566, 0. A. ; Be Walker, 
Ex parte Barter , Ex parte Black (1884), 26 Oh. D. 510, 0. A.; Be Podgy, % 
Ex parte Babbidge (187$, 8 CL D. 367. 0. A. 

(q) Bankruptcy Act, 8183 (46 ft 47 Viet. o. 52), s. 44.^ 

fr) Cohen ▼. MUM (1890), 25 Q. B. D. 262, 0. A. 

(a) Bankruptcy Act, 1683 (46 ft 47 Viet. o. 52); a 55 (1), (7). 

(0 Ibid., s. 65 (5). 
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Beot. 8, — Breach of Contract. 

Sub-Sect. 1.— Breach by Anticipation, 

895. A breach of contract may take place before the time fixed 
for performance of the contract has arrived. Thus, if the promisor 
by his own act disables himself from performing his promise, the 
other party is entitled to treat the contract aB at an end and to sue 
him for damages for breach of contract without waiting until the 
time fixed for performance and without further performing his part 
of the contract (a). 

896. Where the promise is to be performed on a given future day, 

the mere fact that the promisor is incapable of performing it before 
that day does not constitute a breach of the contract ; but where 
the contract involves a continuing ability to perform the promise a 
breach is committed as soon as the promisor has put it out of his 
power to perform it (b), even if the disability is not necessarily per- 
manent and he may subsequently be in a position to perform his 
promise ( c ). 11 

897. Where a contract is to be performed on a future day, or 
the performance is dependent on a contingency, and one of the 
parties repudiates the contract and shows that he does not intend 
to perform it, the other party is entitled to sue him for breach of 
the contract without waiting for the time fixed for performance 
and is absolved from further performance of his part of the contract, 
and if he elocts to do this the party in default is not entitled to an 
opportunity of changing his mind (d). In such a case the contract 
is completely determined, and the party who is in default cannot 


(a) Jones v. Barkley (1781), 2 Doug. (k. b.) 684 ; Warburton v. Storr (1825), 
4 B. & C. 103 ; Lovelock v. FranJdyn (1846), 8 Q. B. 371 ; M* Intyre y. Belcher 
(1863), 14 C. B. (n. s.) 654 ; Be Imperial Wine Co. f Shirreff’e Case (1872), 



„ . CL B. 127; Bradley v. Benjamin JA 877), 

L. J. (o. b.) 590 ; Braithwait* y. Foreign Hardwood Co. t [1905] 2 K. B. 543, 
O.A.). See p. 422, ante, 

(6) Lovelock v. Franklyn, supra, 

(c) Ford y. Tiley (1827), 6 B. & 0. 325 (A. having agreed to grant a lease to 

B. as from a future date, “ 

Short v. Stone (1846), 8 

0.)j Caines v; Smith (1846), 1 ^ 

(1808), 10 East, 359 (A i haying agreed for the sale of goods to B., sold them 

(d) Hoc hater v. Da la Tour (1853), 2 E. & B. 678; Danube etc. Bail, Co. v. 
Xenos (1863), 13 0. B. fa. 8.) 825; Frost v. Knight (1872), L. r B. 7 Exch. 
Ill, Ex. Oh. ; Bhymney* Bail. Co. y. Brecon and Merthyr Tydfil Junction Bail. 
-0o. (1900), 69 L. J. (cm) 813, 0. A. And see p. 422, ante. Ip order to 
Aftnount to a repudiationmere must be conduct showing clearly an intention 
not to fulfil the contract when the tame comes, and a partyisnot bound’ before 
the time fixed for perfdttnanee to give Ahe other party a definite answer 
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insist upon the performance by the other party even of a stipulation 
which is collateral to the main purpose of the contract (e). 

The repudiation of the contract by one party does not of itself 
discharge the contract, but the other party has the option of treating 
the contract as at an end, or of waiting until the time for perform- 
ance has arrived, before making any claim for breach of contract^). 
If he elects to wait, he remains liable to perform his part of the 
conftraot, and enables the party in default not only to perform the 
contract notwithstanding his previous repudiation of it, but to take 
advantage of any supervening circumstance which would justify him 
in declining to perform it (g). 

898 . Not every refusal to perform a material part of the contract 
amounts to a repudiation which entitles the other party to treat the 
contract as at an end ; there must be a refusal to perform something 
which goes to the root, or essence of the contract (h). The question 
whether the refusal to perform any particular part of the contract 
amounts to a repudiation of the whole contract or not is one of 
construction. Thus, in the case of a contract for the sale of goods 
to be delivered by stated instalments, which are to be separately 
paid for, if the seller makes defective deliveries in respect of one or 
more instalments or the buyer neglects or refuses to take delivery 
of or to pay for one or more instalments, it is a question in each 
case, depending on the terms of the contract and the circumstances 
of the case, whether the breach of contract is a repudiation of the 
whole contract or a severable breach giving rise to a claim for 
compensation, but not to a right to treat the whole contract as 
repudiated (i). 


whether he intends to fulfil the contract or not {Ripley y. M'Clure (1849), 4 
Exch. 345 ; Mersey Steel and Iron Co. v. Naylor , Renzon A Co. (1884), 9 App. 
Oas. 434). See also per Lord Coleridge, C.J., in Freeth y. Burr (1874), 
L. R. 9 0. P. 208, and per Lord Collins in Central Billposting Co. % Ltd. y. 
Atkinson, [1909] A. 0. 118, at p. 122. Where it is doubtful whether what 
has been done releases the other party from his liability under the oontract, 
he is entitled to got a judicial decision of the question by bringing an 
Action claiming a declaration that he is not bound to perform the contract 
(SociSU Maritime et Commercial y. Venue Steam Shipping Co. (1904), 9 Com. 
Gas. 289). 

(q) General BiUposting Co. t Ltd . ▼. Atkinson, supra. As to the right of the 
ether party to payment for any work done by him under the contract, see 
p. 440, post. 

(/) Reid v. Hoskins, Avery y. Bowden (1856), 8 E. A B. 953 ; Barrich y. 
JBuba (1857), 2 0. B. (N. s.) 563; Johnstone v. Milling (1886), 16 Q. B. D. 460, 
0. A.; Ellis ▼. Pond, [1898] 1 Q. B. 426, 0. A.; and see Dominion Coal Co. 
y. Dominion Iron A Steel Co. (1909), 25 T. L. B. 309, P. C. As to the assessment 
of damages in suoh oases, see Leigh v. Paterson (1818), 8 Taunt. 540 ; PhiUpotts t. 
Mmm (1839), 5 M. & W. 475 ; Birchgrove Steel Co. v. Shows Brow Iron Co. (1891), 
7 T.L.E. 240, H. L. ; Roth A Co. y. T ay sen, Townsend A Co. (1896), 1 Com. Oas. 
006,0. JL ; Michael v. Hart A Co., [1902] I K. B. 482, O.A. f and title DAMAGES. 
, (g) Hochster v. Dt la Tour (1853), 2 E. &B.«78; Frost v. Knight (1872), 
Jj.iL TRxch. Ill, S3x. 0h.; Reid y. Hoskins , Avery y. Bowden, supra. 

' (A) Mersey Stedan* Iron Or*, v. Naylor, Benson A Co., sttprd;*-per Lord 
Blackburn, at pi 448 ; Mymney Rail. Col y. Brgpon and Merthyr 


Junction Rail. Co. (1900' 
2 Gh. 298,' C% A., 
Canada y. Brunet 


» 49 L . J. (on.) 813, 0. A. ; Cornwall v, 
L.J., at p. 308; Unite* Shoe “ 
R.442.P.O. 



mmmm y. ijrww w x* jp* a. mz, r. \j. %, jj- 

(i) fis34 of Goods. Act, 1493 (38 A 57 Vicfc o. 71), s. 31 (2) } tVUhers y. Reynolds 
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899. Tho bankruptcy or insolvency of one of the parlies to a 
contract does not of itself put an end to the contract (&), nor does a 
declaration' of insolvency by one of the parties entitle the other 
party to treat the contract as at an end, unless the declaration is 
made under such circumstances as to show that the party by whom 
it is made either cannot carry out the contract or does not intend 
to do so (l ) ; but if one party gives notice to the other of his 
insolvency, and does nothing to show that he intends to stand by 
tho contract, the other party is entitled to assume that he intends 
to abandon the contract and has the option of insisting upon the 
performance of the contract, or of treating it as at an end ( m ). 


Sub-Sect. 2.— Effect of Breach. 

900. A breach of contract by one party, that is, a failure to 
perform the contract without sufficient excuse, gives the other party 
a right of action for damages, but does not release him from liability 
to perform his part of the contract, except where the contract 
consists of mutual promises which ere dependent on one another, 
so that the duo performance by each party of his promise is a 
condition precedent to the liability of the other party to perform 
his promise. Even in that case, the other party is not discharged 
if he has received a substantial part of the consideration for his 
promise, or has elected to treat the rontract as still subsisting (n). 

Where a contract is discharged by breach, anything done by the 
party in default after breach is available only in mitigation of tho 
damages accruing from the breach, and cannot be relied on as a 
performance of the contract (o). 

901. Where one party has disabled himself from performing the 
contract or has repudiated it, the other party is entitled to treat the 
contract as at an end(p). In that case he is not only entitled to 
damages for breach of contract, but if he has performed his part of 
the contract wholly or in part lie has a right to sue on a quantum 
meruit for what he has done. This right does not arise out of the 


(1831), 2 B. & Ad. 882 ; Jloare v. Bennie (1859), 5 H. & N. 19 ; Brown v. Muller 
(1872), L. R. 7 Ext;h. 319 ; Simpson v. Orippin (1872), L. R. 8 Q. B. 14; lloper 
v. Johnson (1873), L. R. 8 0. P. 107 ; Frteth v. Burr (1874), L. R. 0 U P. 208 ; 
Bloomer v. Bernstein (1874), L. R. 9 0. P. 688; Brandt v. Lawrence (1876), 1 
Q. B. I). 344, 0. A. ; Reuter ▼. Sola (1879), 4 0. P. I). 239, C. A. ; Ranch v. 
Muller (1881), 7 Q. B. D. 92, 0. A. ; Dickinson y. Fanshaw (1892), 8 T. L. B. 
271, 0. A.; Booth y. Bowron (1892), 8 T. L. R. 641; Ehbw Vale Steel etc. 
Co. y. Blaina Iron etc. Co. (1901), 6 Com. Cas. 33; and see title Sale of 
G oons. 

(k) See p. 437, ante. * 

(/) Mess y: Buffus (1901), 6 Com. Cas. 105. 

(m) Be Edwards, Ex parte Chalmers (1873), 8 Oh. App. 289 ; Morgan v. Bain 
(1674), L. R. 10 0. P. 15 ; Be Phoenix Bessemer Steel Co., Ex parte Camforth 
Hematite Iron Co. (1876), 4 Ch. D. 108, 0. A See also Tolhuret v. Associated 
Portland Cement Co., [1903] A. 0. 414. ’ 

(n) See p. 439, ante. As to excuses for non-performanoe. see p. 417, ante. 

(o) Bastin y. Bidwell (1881), 18 Qh. D. 238, at p. 252. Thus, a plea of tender 
Is only available as a defence to an action if the tender was made before breach 
of the contract; see p. 417, ante. 

(p) See p. 438, ants. 
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original contract, but is based on an implied promise by the other 
party arising from the acceptance of an executed consideration (q). 

Sub-Ssot. 3. — Remedies fur Breach . 

902. A breach of contract always gives the injured party a right 
of action for damages (r). In certain cases where damages would 
be an Inadequate remedy application may be made for a decree of 
specific performance (s), or, where the contract is in a negative 
form, for an injunction to restrain the breach of the contract (t). 

Shot. 4 . — Discharge of Right of Action for Breach of Contract . 

Sub-Sect. 1 . — Accord and Sutiafactiun. 

903. After a breach of contract has taken place the contract Accord and 
cannot be rescinded, but the cause of action that arises from the satisfaction, 
breach may be discharged by accord and satisfaction, that is to 

say, by an agreement between the parties providing for the accept- 
ance by the promisee of something else than the remedy to which 
he is entitled by law, coupled with performance of the consideration 
agreed upon (a). 

Accord and satisfaction involves an agreement, and the question Accord, 
whether an accord has been arrived at is one of fact, not of law. 

Thus, where a creditor keeps a cheque which has been sent to him 
by his debtor in discharge of the amount due, it is a question of fact 
whether the cheque is taken in satisfaction of the debt or merely as 
a payment on account leaving a balance due ( b ). 

The agreement need not be in writing, even though the subject- 
matter is such that if it were an executory contract it would be 
required by tho Statute of Frauds to be in writing (c) ; nor need it 
be in writing or under seal in cases where the original contract was 
under seal (cl). 

( 5 ) Blanche v. Colburn (1831), 8 Bing. 14 ; Prickett v. Badger (1856), 1 C. B. 

(N. s.) 296; Inchbald v. Western Neilg /terry Coffee Co. (1864), 17 C. B. (N. 8 .) 

733 ; O'Neil v. Armstrong, Mitchell A Co., [1895] 2 Q. B. 418, 0. A. ; Lockwood 
v. Levick (1860), 8 0. B. (if. s.) 603 ; Hill v. Kitching (1846), 3 0. B. 299 ; and 
see p. 387, ante. 

(f) As to the measure of damages, ^tho distinction between atonal ty and 

upon which dutuages are to ^assessed, see^itle Damages. ^ 

(«) As to the cases in which this remedy is available and the principles upon 
which such applications are dealt with, see title SrEcma Peufobmaboe. 

of contract, antfthe procedure upon Such applications? see title IifJUifcnoir. 

(a) Edwards v. Chapman (1836), 1 M. & W. 231. 

\b\ Ackroyd v. Smithies (1885), 54 L. T. 130 (cheque sent “ to balance account," 
retained “ on account ” and oaahed ; held, no satisfaction) ; Bay v. McLea ( 1889), 

22 Q. B. D. 610, 0. A (cheque sent in satisfaction retained “on account ” ; held, 
no satisfaction) ; Nathan v. Ogdens Ltd . (1905), 94 L. T. 126, G A. (oheque pay* 
able to order, having on the back the words “ received from — — this cheque for 
£ — -being my share of the second and final distribution," ignored by recipient; 
held, not a satisfaction). 

(c) Lottery v. Turley (1860). 6H. AN, 239. 

(<Q BUkls Cass (160 i), 6 Oo. Bep. 43 b; Steeds v. Steeds (1889), %% Q. B. D. 

637. 
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004 . Where the amount due is uncertain or disputed, payment 
of any sum agreed between the parties is a satisfaction of the 
liability (e ) ; but where a liquidated amount is undisputedly due, 
payment of a smaller amount cannot be relied on as a satisfaction 
unless the payment is made at an earlier date or in a different 
manner than the creditor is legally entitled to insist on, because 
there is no consideration for the relinquishment of the residue (/). 
For the same reason an agreement to accept payment of an existing 
debt by instalments is not binding on the creditor ( g ). But it is 
otherwise if there is a consideration for the acceptance of the 
smaller sum in satisfaction, other than the payment of the smaller 
sum (h). 

To the rule that the payment of a smaller sum cannot operate 
as a satisfaction of a debt for a larger sum there is an exception in 
the case of a party to a bill of exchange or a promissory note, who 
is discharged if the holder absolutely and unconditionally renounces 
his rights against him at or after the maturity of the bill or 
note (i). 

In any case, whether the amount dtie is liquidated or unliquidated, 
the acceptance by the creditor of something of & different nature 
from that to which ho was entitled may be a satisfaction of the 
liability ; and in such a case no inquiry will be made into the value 
of tho consideration (j). Thus, a cheque or other negotiable 
instrument may be taken in satisfaction of a debt for a larger 
amount than that of the bill or note, even i! the debtor himself is 
the only person who is liable on the instrument (A). 


(c) Wilkinson v. Byers (1834), 1 Ad. &EL 106; Cooper v. Parker { 1855), 15 0. B. 
822, Ex. Ch. (payment of smaller sum, coupled with an agreement to abandon 
a defence and pay costs, is a satisfaction, whether the claim is liquidated or 
unliquidated, and though the defence may bo unfounded); Miles v. New 
Zealand Alford Estate Co. (1886), 82 Ch. D. 206, C. A. 

(/) Cumber v. Hone (1721), 1 Strn. 42G; 1 Smith, L. O., 11th ed., 338 ; Down v. 
Hatcher (1839), 10 Ad. & El. 121 ; Pin net's Case (1602), 5 Co. Hop. 117 a; Fitch 
v. Sutton (1804), 5 East, 230 ; Foakes v. Deer (1884), 9 App. Cos. 606 (agreement 
by judgment creditor not to take any proceedings on the mdgment in the event 
of the debt being paid by specified instalments, held ineffective to prevent the 
creditor from claiming interest on tho judgment, although the instalments were 
duly paid in accordance with the agreement) ; Underwood v. Underwood^ [1994] 
P. 204, 0. A. But where a landlord for some years accepted payments of rent 
from his tenant, subject to certain allowances in respect of land zmx , it was 
held that that was not the same as ‘partial payment, but that the effect was the 
same as if the landlord had been paid the full amount of the rents, and repaid 
the sums claimed for allowances to the tenant, the landlord being fully aware 
of the circumstances \Bramston v. Robins (1826), 4 Bing. 11). 

(g) McManus v.’ Bark (1870), L. B. 6 Each. 65 ; Ilookham v. Moyle (1906), 22 
I.kB. 241. 

(A) Cooper, y. Parker, supra. 

m Bills of Exchange Act, 1882 (45 & 46 Viet. o. 61), ss. 62', 89. See title Bills 
or Exchange, Phomissoby Notes, and Negotiable Instkvmenis, Vol. II., 
p. 651. 

Cf) Pinners Case (1602), 5 Co. Ben. Ilia ; Smith v. Trowsdale (1854), 3 E. ft B. 
83 ; Cooper v. Parker (1$»0), 15 OB. .822, Ex. Oh. 

(A) Sard v. Rhodes (18m 1 M. & W. 158 ; Sibree v. Tripp (1846), 10 AC. ft W. 

Curlewis v. Clark (1849), 3 Exoh. 375; Goddard v. C 7 Aim (1882), 9 Q. B. D. 
87 j Bidder v. Bridges (1887), 37 Ch. D. 400, 0. A. Compare Sprange y. Lee, 
[1908] 1 Ch. 424. 
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90S. An accord without satisfaction has no legal effect The t 

original cause of action is not discharged so long as the satisfaction Bischttoge 
agreed upon remains executory (£). A tender of performance, of the 
consideration is not sufficient {in). If, however, it can be shown of Actron 
that what the creditor accepted in satisfaction was the debtor's ofCmSact. 
promise, and not the performance of that promiso, the original 0 
cause of action is discharged from the time when the promise wob Accord 

«Mde(«). 2SS 


natiafnntfon. 


906. An accord is not a contract, and performance of it Accord not * 
cannot be enforced by action against the debtor, who remains liable a contract 
on the original cause of action until the satisfaction has been 
executed (o). But a compromise of a disputed cause of action, by 
which the creditor agrees not to sue the debtor, may amount to an 
agreement which is binding on both parties, and in that case it is 
enforceable by action (p). 

In the same way, although an agreement by which a creditor Composition 
accepts part of his debt in satisfaction of the whole is not a dis- 
charge of his right of action, yat if other creditors are made parties 
to the agreement, and all agree to accept a composition for their 
claims, this is not a mere accord, but a binding contract, the 
consideration for each creditor’s promise being the undertaking by 
the other creditors to forogo part of their claims (q). 


So the separate liability of one of several joint debtors may be Novation 
accepted in discharge of the joint liability of all (r) ; and the 
liability of the original debtor may be discharged by the acceptance of 
the liability of a third person in his place under a new agreement 
to which the third person is a party (s), or by a payment made by 


? ) Peytoe's Case (1611), 9 Co. Rep. 77 b; James v. David (1703), 6 Term Rep. 
; Norris v. Aylctt (1809), 2 Camp. 329 ; Allies v. Probyn (1835), 2 Cr. M. & It, 
408; Bayley v. Homan (1837), 3 Bing. (n. 0.) 915; Wray v. Milestone (1839), 5 
ML & W. 21; Collingbourne v. Mautell (1839), 5 M. & W. 289; Gifford v. 
Whittaker (1844), 6 Q. B. 249 ; Griffiths v. Owen (1844), 13 M. & W. 58 ; OarUr 
v. Wormald (1847), 1 Exch. 81 ; Graham v. Gibson (1850), 4 Excb. 768. 

(m) Gabriel v. Dresser (1855), 15 C. B. 622. A plea of tender is only available 
as a defence to An action where the tender was made before breaoh of the contract, 
except in the case of a tender of money in discharge of a debt. See p. 420, ante. 

(n) Sibree v. Tripp (1846), 15 M. & W. 23; Hall v. Flockton (1851), 16 Q. B. 
1039, Ex. Gh.; Evans v. Powis (1847), 1 Exch. 601. Compare Edwards ▼. 
Rancher (1875), 1 0. P. D. 111. 

(©) Lynn v. Bruce (1794), 2 Hy. Bl. 317 ; Brvlgman v. Dean (1852), 7 Exch. 199. 
(p) Longridge y. Dorville (1821), 5 B. & Aid. 117 ; Btracy v. Bank^of England 


obart (1850), 5 Exch. 99. 


(n) Steininan v. Magnus (1809). 11 East, 390; Eylts v. Ellis (1827), 4 Bin 
112 ; Good v. Chessman (1831), 2 B. & Ad. 328 ; Evans v. Powis (1847), 1 Exoi 


v. Chessman (1831), 2 B. & Ad. 328 ; Evans v. Powis ( 1847), 1 Exon, 
v. Hind (1857), 1 H. & N. 938, Ex. Ch. ; Couldery v. Bartrum (1861), 
894, O. A.; Pfleger v. Browne (I860), 28 Beto.. 391 ; Kitchin r. 


lllis (1827), 
wis (1847), 1 
v. Bartrum 


title' to to compositions made under the > Bankruptcy Acts. . 

J Lyih y. Ault (1852), 7 Exch. 869. . 

Jtecon V. Chadley (1884), 3 B. & C. 591. Such an agreement, if made 
breach, has the effect of rescinding the original contract* And is called 


novation. See p. 505, post. 
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a third person undor such an agreement, even if the amount agreed 
to be paid is less than that of the original debt (t). 

907. Accord and satisfaction effected with one of several joint 
creditors discharges the joint debt (u). Accord and satisfaction 
between the creditor and one of several debtors who are liable 
jointly or jointly and severally discharges the other debtors, unless 
it appears from the terms of the agreement or the surrounding 
circumstances that the creditor intended to reserve his rights 
against them ; and this rule applies equally whether the obligation 
arises on a judgment or on any other security (t?). 

908. The original cause of action is not discharged if the 
accord and satisfaction was effected by the fraud of the debtor (m>), 
or if the satisfaction has been renderod nugatory by his act or 
default (x). 

Sun- Sect. 2 .—Payment (a). 

(1) In General. 

909. A right of action for breach of contract may be discharged 
by payment, if this is accepted in satisfaction; but where a 
liquidated amount is due, payment of a smaller amount cannot be 
relied on as a satisfaction, unless the payment is made at an earlier 
date or in a different manner from that to which the creditor is 
already entitled (/>). 

Payment need not necessarily be made in money ; thus, the 
delivery of goods which are taken by tho creditor in satisfaction of 
tlio debt is equivalent to payment (c), and a settlement of accounts 
by which items on one side are agreed to be set off against items 
on the othor side amounts to payment of the sums stated in the 
account (d). But a statement and settlement of accounts where the 


(<) Welly y. Drake (1825), 1 C. & P. 557. 

(»t) Wallace v. Kelsatl (1840), 7 M. & W. 264; Steeds v. Steeds (1889), 22 
Q. 11. D. 637 ; Powell v. Brodhurst, [1901] 2 Oh. 160.. See also the decisions as 
to the effect of a paymont made to one of several joint creditors, p. 446, post ; 
and as to a release granted by one of them, p. 466, p vat. 

(v) Nicholson v. Urn'll (1836), 4 Ad. & El. 676 ; Re E. W. A., [1901] 2 K. B. 642, 
C. A. See also the decisions os to the effect of a payment made by one of several 
joint debtors, p. 446, post ; and as to a relouso granted to ouo of them, 
p. 465, post. 

(ttf) IJirachfeld v. London , Brighton , and South Coast Bail, Go. (1876), 2 
U. B. D. 1. 

t Turner v. Browne (1846), 3 C. B. 157. 

Seo also title Sale op Goods as to payment generally. 

Payment iii this case is a form of accord and satisfaction, as to which, see 
1, ante. As to the right of a defendant who is sued for the reebvery 
of a debt or damnges to pay money into oourt by way of satisfaction, see R. S. 0., 
Ord. 22, and title Peaotiob and Phoobdube. 

(c) Hands v. Burton (1808), 9 East, 349 ; Saxty y. Wilkin (1843), 11 M. & W. 
G22 ; Smith v. Bottoms (1867), 26 L. J. (ex.) 232. 

(d) Kinnerley y. Hossade (1809), 2 Taunt. 170; Cleworth y. Pide/vrd (1840), 
7 M. & W. 314 ; Callander v. Howard (1850), 10 O. B. 200 ; Livingstons 4. 
Whiting (1850), 16 Q. B. 722. Where a company agreed with the vendor, or 
with any other person to whom it was indebted, to set off against the debt the 
tofaount payable in respect of shares subscribed for- by the vondor or creditor, 
that was held to be a payment for the shares in cash within the meaning of 
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items are all on one sido does not constitute a payment so as to 
preclude either party from showing that the accounts were 
wrong (e). The transfer, in the books of a bank, of a sum of 
money from the account of a debtor to that of his creditor, made 
with the consent of both parties, operates as a payment (/). 

Payment by a debtor to a third person at the request of the 
creditor is equivalent to payment to tbe creditor (g). 

910. Payment made in the ordinary course of business to an 
agent of the creditor discharges the debt if the agent is authorised 
or held out as having authority to receive payment (h). As a 
general rule, a person who is authorised to receive payment has 
no implied authority to take a cheque or to receive payment other- 
wise than in money, but such authority may be implied from the 
conduct of the principal or the usual course of business (i). Where 
a cheque taken by an agent has been paid, the transaction is 
equivalent to payment in cash ( k ). 

An authority given to an agent to receive payment does not 
authorise a settlement of accounts between him and the debtor, by 
setting off a debt duo from the agent to the debtor (l), unless this can 
bo justified by a known usage which is binding upon tho creditor ( m ). 

911. Payment to one of several joint creditors discharges the 
joint debt(n); and payment by one of several joint debtors 


s. 2 5 of the Companioa Act, 1867 (30 & 31 Viet. c. 131), which was rojwmlod and 
replaced by a. 7 of the Companies Act, 1900 (63 & 64 Viet. o. 48), and is now 
contained m b. 88 of the Companies (Consolidation) Act, 1908 (8 Edw. 7, 
c. 69) ; lie Harmony and Montague Tin and Copper Mining Co., Spargo's Case 
(1873), 8 Ch. App. 407 ; Larvcque v. Beauchemin, [1897] A. C. 3.38, P. C. ; 
North Sydney Investment and Tramway Co. y. Higgins , [1899] A. 0. 263, P. O. ; 
and see title Companies, Vol. V. 

(c) Perry v. Attwood (1836), 23 L. J. (Q. B.) 408. 

(/) Bolton y. Richard (1793), OTerin llop. 139; Bodenham y, Purchas (1818), 
2 U. & Aid. 39. 


(g) Roper v. Bumford (1810), 3 Taunt. 76. See also Page v. Meek (1862), 32 
Jj. J. (q. b.) 4 ; and compare Commercial Bank of Australia v. Official Assignee 
of the Estate of Wilson cfc Co., [1893] A. C. 161, P. 0. 

(A) As to tho authority of an agent in general, see title Agengy, Vol. I., 
p. 143 ; and as to tho authority of an agent of a particular class, such as an 
auctioneer or a solicitor, seo separate titles. 

(V) Williams y. Evans (1866), L. B. 1 Q. B. 352 ; Hogarth v. Wherley (1875), 
L. B. 10 0. P. 630; Charles v. Blackwell (1877), 2 C. P. D. 151, 0. A.; Papi v. 
Westacott, [1894] 1 Q. B. 272, 0. A. j Blumberg v. Life Interests etc. Corporation , 
[1897] 1 Ch. 171, affirmed on the facts [1898] 1 Ch. 27, 0. A. And see title 
Agency, Vol. I., p. 145. 

(k) Bridges y. Oarrctt (1870), L. B. 5 0. P. 451, Ex. Ch. ; Walker y. Barker 
(1900), 16 T. L. B. 393. 

(!) Bartlett y. Pentland (1830), 10 B. & 0. 760 ; Barker y. Oreemvood (1837), 2 
Y. & 0. (ex.) 414 ; Pearson y. Scott (1878), 9 Ch. D. 198 ; Anderson y. Sutherland 
(1897), 2 Com. Gas. 65. 

(m) Stewart v. Aberdein (1838), 4 M. & W. 211 ; Cattcratl y. Hindis (1807), 
Ii. B. 2 0. P. 368, Ex. Ch. See title Custom and Usages. 

(n) Wallace y. Kelsall (1840), 7 M. & W. 264; Husband v. Davis (1851), 10 O.B. 
045 ; Bleeds y. Steeds (1889), 22 Q. B. D. 537 ; Powell v« Brodhwst t [1901] 2 Ch. 
160. Compare Stone y. Marsh (1827), 8 B. A C, 551. And see title Partmrb- 
shdp. See also the decisions as to the effect of an accord and satisfaction with 
one of aeyeral joint creditors, p. 444, ante; and os to release granted by one of 
then. p. 456, poet. 
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discharges all, whether the liability is joint or joint and several (o); 
but a compromise of a claim against one does not release the others 
if the creditor reserves his rights against them (p). „ 

912. Payment by a third person is not sufficient to discharge a 
debt unless it is made by him as agent for and on behalf of the 
debtor and with his prior authority or is subsequently ratified by 
the debtor (q). A payment made on behalf of the debtor may hie 
ratified by him even after action brought, and a plea of payment 
is a sufficient ratification (r) ; but the creditor and the person who 
has made the payment may agree to cancel what has taken place 
between them at any time before the debtor has affirmed it, and if 
they do so it is then too late for the debtor to ratify the payment (a). 

Payment made by a garnishee under compulsion of law in 
garnishoe proceedings operates as a valid discharge to him as 
against the judgment debtor, even though the proceedings may be 
Bet aside, or the judgment or order reversed (t). But a garnishee 
cannot discharge himself from liability to his creditor by any pay- 
ment to a third p irson which is not made either by compulsion of 
law or with the consent of his creditor (a). 

913. A payment may he proved either by the production of a 
receipt or by any other evidence from which the fact of payment 
may be inferred (to ) ; and a payment may be presumed from the 
length of time which has elapsed since the debt became due, even 
though it may not be barred by the Statute of Limitations, in the 
absence of any explanation of the delay (#). A receipt not under 
seal is not conclusive evidence of payment, but merely an admission, 
and evidence is admissible to prove the intention with which it was 
given and whether any payment was in fact made, and if so, on 
what terms (?/). 


(o) Beaumont v. Hreathead (1846), 2 0. B. 404 ; Thorne v. Smith (1851), 10 
C. 13. 659 ; Be E. W. A., [1901] 2 K. B. 642, C. A. See also the deoisions »i to 
tiie effect of an accord and satisfaction effected by one of several joint debtors, 
p. 444, ante, and as to a release granted to one of them, p. 455, post. 

(p) Watters v. Smith (1831), 2 B. ft Ad. 889 ; Field v. Robins (1838), 8 Ad. & El. 
90 ; Be Armitage, Ex parte Good (1877), 5 Ch. D. 46, 0. A. 

(g) M' Intyre v. Miller (1845), 13 M. ft W. 725 ; Belshaw v. Bush (1851), 11 
0. B. 191; James v. Isaacs (1852), 12 0. B. 791 ; Kemp v. Balls (1854;, 10 Batch. 
807 ; Simpson v. Eggington (1856), .10 Exch. 845 ; Lucas v. Wilkinson (1856), 1 H. 
& N. 420; Keighley, Maxsted & Co. v. Durant, [1901] A. C. 240 ; Be Mows, 
Ex parte Derenburg «fe Co., [1004] 2 K. B. 483, 0. A. 

(r) Belshaw v. Bush , supra . 

is) Walter v. James (1871), Tj. B. 6 Exch. 124. 

m B. S. 0.. Ord. 45, r. 7; Be Smith, Ex parte Brown (1888), 20 Q. B. D. 
321, 0. A. ; Turnbull v: Bohertson (1878), 38 L. T. 389 ; Culverhouse v. Widms 
(1868), L. B.* 3 C. P. 295. See title Execution. 

(u) London Corporation r. London Joint Stock Bank (1881), 6 App. Caa. 393, 
per Lord Blackburn, at p. 415. 

( 10 ) Mountfort v. Harper (1847), 16 £. J. (ex.} 184 (proof, that the creditor 
received the proceeds of a cheque drawn by the debtor held sufficient evidenoe 
of payment without any proof that " the oreditor received the cheque from the 
.. debtor) ; Egg v. Barnett (1800), 3 Esp. 106. 

/V' (*) Cooper v. Tamer (1819), 2 Stark. 407. 

* iy) Wuatt v. Hertford (Marquis) (1802), 3 East, 147 ; Kkaife v. Jackson (1804), 
3 B. & 0 . 421 ; Graves v. Keg (1832), 3'B. ft Ad. 313; Farrar v. Hutchinson 
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(2) By Negotiable Instrument. A. 

914. Where a negotiable security is given by a debtor to his 
creditor, the question upon what terms it is given is one of fact, 0 f AeUon 
depending on the intention of the parties (sr). It may be given as for Breach 
a collateral security (a), but the presumption is that it is given by of Contract 

way 'o£ payment (b). p»iISIJby 

.A creditor is not bound to accept payment of a debt otherwise negotiable J 
than in current coin, or, in the case of a debt exceeding £6, instrument. • 
in notes of the Bank of England (c) ; and if he takes a bill, note, or 
cheque in payment, he may either accept it in satisfaction of the 
debt, in which case he takes the risk of its being dishonoured (d), 
or may accept it as a conditional payment only, the effect of which 
is to suspend his remedies during the currency of the instrument (e). 

The presumption, in the absence of a clear indication of a con- Conditional 
trary intention, is that payment by means of a bill, note, or cheque P a 7 ment - 


(1839), 9 Ad. & El. 641 ; Foster v. Dau>ber (1851), 6 Exch. 839 ; Bowes v. Foster 
(1858;, 2 II. & N. 779 ; Lee v. Lancashire and Yorkshii-e Bait. Co. (1871), 6 Ch. 
App. 527 ; Ellen v. Great Northern Bail. Co. (1901), 17 T. L. B. 453, C. A. ; 
Oliver v. Nautilus Steam Shipping Co., [1903] 2 IC. B. C39, 648, 0. A. ; Be W. FT. 
Duncan A Co., [1905] 1 Cb. 307 ; Nathan v. Ogdens, Ltd. (1905), 93 L. T. 553, 
affirmod 94 L. T. 126, 0. A. A receipt not under seal, even if intended as a 
discharge, will not have that effect in the absence of payment or on accord and 
satisfaction (see p. 454, post). 

(a) Goldshede v. Cottrell (1836), 2 M. & W. 20 ; Re Boys , Eedes v. Boys, 
Exports Hop Planters Co. (1870), L. £. 10 Eq. 467 ; Palmer v. Bramley, [1895] 
2 Q. B. 405, 0. A. 

(a) Drake v. Mitchell (1803), 3 East, 251 ; Pring v. Clarkson (1822), 1 B. & 0. 
14 ; Peacock v. Pursell (1863), 14 C. B. (n. 8.) 728. 

(5) Re Boys , Eedes v. Boys, Ex parte Hop Planters Co., supra. It has been 
suggested that this presumption does not arise where a bill is given for a 
specialty debt (Belshaw v. Bush (1851), 11 0. B. 191, at p. 206). Thore does 
not appear, however, to he any authority for excepting this case from the 
general rule ; see Baker v. Wul/cer (1845), 14 M. & W. 465; Palmer v. Bradley, 
[1895] 2 Q. B. 405, C. A. 

(c) Bee note (o) on p. 419, ante, as to tender of Bank of England notes. 
"Where a debtor, in answer to a letter demanding payment, sent a post-office 
order in which the creditor was described by a wrong Christian name, and the 
creditor kept the order, but did not cash it, though he was informed by the 
post-office that he might do so at any time on signing in the name of the payee, 
it was held that there was no evidence of payment, the debtor having no right 
to require the creditor either to sign any other than his true name or to be at 
the trouble of returning the order {Gordon v. Strange (1847), 1 Exch. 477). 

(d) Smith v. Ferrand (1827), 7 B. & 0. 19 ; Bayer v. Wags taf (1844), 5 Bear. 
415 ; Sibreev. Tripp (1846), 15 M. & W. 23 ; Caine y. Coulton (1863), 1 H. & 0. 764. 

(e) Owenson v. Morse (1796), 7 Term Bep. 64 ; Sayer v. Wagstaff, supra ; 
Bdshaw v. Bueh, supra ; Gunn v. Bolckow, Vaughan A Co. (1875), 10 Ob. App. 
491; Currie v. Misa (1875), L. B. 10 Exch. 153, Ex. Ch. ; Be Mattlieu 
Ex parte Matthew (1884), 12 a B. D, 506; Elwell v. Jackson (1885), 1 T. L. B. 
454, 0. A.; Be Bomer and Ilaslam, [1893] 2 Q. B. 286, 0. A Where bills 
were given to a solicitor for the amount of his bill of QOfts, and he gave a 
receipt 14 in settlement,” it was held that, some of the bills having been dis- 
honoured, the onus was on the solicitor of showing that they weja taken in 
satisfaction of the debt, in order to preclude the client from taxing the bill of 
costs' (He Homer and Baslum, [1893] 2 Q. B. 286, G. A; Be Barries (1844), 13 
M. A W. 3). A conditional payment does not affect a lieu of the creditor for the 
debt, unlessitis shown that he took the instrument with the intention of waiving 
the lien^fl* London, Birmingham and South Staffordehir* Batik (1$05), 34 L . J. 
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is a conditional payment only (/). If the security is paid when it 
becomes due, this is equivalent to payment of the original debt ig ) ; 
and if it is paid in part, the original debt is discharged pro tanto(h). 
If the instrument is dishonoured, payment of the original debt 
may be enforced as if no security had been taken (£), unless the bill 
has been negotiated and is outstanding at the time of action 
brought in the hands of a third party, in which case the creditor's 
remedy continues to be suspended ( k ). 

Where the debtor is primarily liable on a bill, note or cheque 
which is given by way of conditional payment, it lies on him to 
prove any circumstance which he wishes to rely upon as excusing 
him from payment (l) ; but where he is only secondarily liable on 
it, the creditor must lake whatever stops are necessary to obtain 
payment, and to preserve his remedy against the other parties, by 
giving due notice of dishonour or otherwise, and if by reason of his 
neglect to do so the debtor’s position is prejudiced, the debtor is 
discharged from liability both on the instrument and in respect of 
the original debt (w). It iB not necessary that notice of dishonour 
should be given to the debtor unless he is a party to tho instru- 
ment (»), or there are special circumstances rendering the notice of 
dishonour nocossary in tho particular case (a). 


(/) Taylor v. Briggs (1827), Mood. & M. 28; Tapleuv. Martens 1 1800), 8 Torin 
Rep. 451 ; Maxwell v. Deare (18«i3), 8 Moo. 1\ 0. C. 363 ; Price y. Price (1847), 
16 M. & W. 232 ; Re London, Birmingham and South Staffordshire Bank (1865), 
34 L. J. (on.) 418. 



Man. & G. 604). 

'h ) Bottom! nj v. Nuttall (1658), o C. B. (n. s.) 122. 

i) Saycr v.>ao«fa/(1844), 5 Bouv.415 ; Cohen v. Ildle (1878), 3 Q. B. D. 371. 
lere a creditor holds a debtor’s acceptance for tho price of goods sold and the 
debtor commits an uct of bankruptcy, tho creditor is entitled to treat tlio bill os 
dishonoured {lie Itautz , Ex parte llaatz, [1897] 2 Q. B. 80). 

(A) Bunney v. Poyntz (1833), 4 B. & Ad. 568 ; Price v. Price (1817), 16 M. & 
W. 232 ; National Savings Bank Association v. Tranah (1867), L. R. 2 C. P. 556; 
Davis v. Reilly, [1898] 1 Q. B. 1 ; Re a Debtor, Ex parte the Debtor, [1908] 1 K. B. 
344, C. A. The creditor is not precluded from suing for the original debt if tho 
dishonoured instrument is outstanding in the hands of a third person as trustee 

E ioual Savings Bank Association, v. Tranah, supnr), or a stint for him 
Iwen v. Mendizabel (1825), 10 Moore (o. p.), 477), or if, although it may have 
transferred to a third person, it is again in the hands of the creditor at 
the time when the action is brought {Durden v. llalton (1828), 4 Bing. 454 : 
Tarleton v. AUhusen <1834), 2 Ad. & El. 32). 

(I) Price v. Price (1847), 10 M. & W. 232 ; National Savings Bank Association 
y. Tranah , supra . 

(In) Bridges y. Berry (1810), 3 Taunt. 130 ; Soward y. Palmer (1818), 8 Taunt. 
277 ; Camidge y. Allenby (1827), 6 B. & 0. 373 ; Robson y. Oliver (1847), 10 Q. B. 
704. This is the case even if the bill was taken by way of collateral security 
only {Peacock v. Ptirsell (1863), 14 0. B. (N. s.) 728). As to the duty of the 
creditor where the debtor is not a party to the bill, see Goodwin v. Coatee (1832), 
1 Mood. & R. 221 ; Smith v. Mercer <1867), L. R. 3 Exch. 61 ; Hopkins v. Ware 
(i860), L. R. 4 Exch. 288. The debtor is also discharged if the bill is altered by 
the creditor in such a manner that the debtor’s rights on it are affected ( Alderson 
r. Lanydale (1832), 3 B. & Ad. 660). And see p. 424, onto. 

(») Swinyard y. Bowes (1816), 5 M. & S. 62. 

(o) Smith y. Mercer, supra. 
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Where a cheque or other instrument payable on demand is taken 
by way of conditional payment, it is the duty of the creditor to 
present it within a reasonable time, and if the debtor is prejudiced 
by reason of his failure to do so, he is discharged from liability (b). 

915. If a bill, note, or cheque taken as conditional payment is 
lost by the creditor, he may, on giving an indemnity, require the 
drawer to give him another instrument of the same tenor and 
obtain an order that the loss of the instrument is not to be set np 
in an action thereon (c). 


SCOT. 4. 

Discharge 


of Action 
for Breach 
of Contract. 

Lost of 
instrument. 


916. The posting of a cheque or other instrument, or of money, Payment i>y 
which is lost before it reaches the creditor does not amount to i )08t * 
payment (d), unless the creditor requested the debtor to pay in 
that manner, in which case he will be taken to run the risk of its 
being lost ( e ). 


917. If a document is given in payment which purports to be Forged 

a bill, note, or cheque, but turns out to bo a forgery or to be invalid instrument, 
for want of a stamp or otherwise, the creditor is entitled to enforce 
payment of the debt as if no such instrument had been taken by 
him ( /). 

(3) Appropriation of Payment s, • 

918. Where several distinct debts are owing by a debtor to his Appropriation 
creditor, the debtor has the right when he makes a payment to ot payment*, 
appropriate the money to any of the debts that he pleases, and the 

creditor is bound if ho takes the money to apply it in the manner 
directed by the debtor. Tf the debtor does not make any appro- 
priation at llio time when ho makes the payment, the right of 
appropriation devolves on the creditor (g). 

An appropriation by llio debtor need not be made in express 
terms ; it may be inferred where the nature of the transaction or 


(6) Camidge v. Allenhy (1827), C B. & C. 373. And soo Chamlwrlyn y. 
Ddarive (1767), 2 Wik 353. 

(c) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 01), so. 69, 70; see title 
Bills of Exchange, Promissory Notes, and Negotiable Instruments, 
Vol. II., p. 530. 

(d) Luitqes v. Sherwood (1895), 11 T. L. R. 233 ; Pennington v. Croesi ey <£ Son 
(1897), 77 L. T. 43, 0. A. ; Baker v. Upton (1899), 15 T. L. R 435. 

(e) Norman y. Hicluits (1886), 3 T. L. R. 182, 0. A.; Wartvicke v. Noakrs 
(1791), Peake, 98 ; and see Edmundson v. Longton Corporation (1902), 19 T. L. B. 
15 (money put in automatic} slot gas meter stolen without negligence, held a 
valid payment as being the mode of payment contemplated by the oontraot). 
In Pennington v. Crowley Son, supra, the defendants had been for many yean in 
the habit of purchasing goods from the plaintiff, and paying for them, without 
objection, by means of cheques through the post, and it was held that there was 
nothing from which a request by the plaintiff for payment in that manner oould 
be inferred so as to throw the loss of a cheque during transmission on him. 

(/) Brown v. Watte (1808), 1 Taunt. 353 ; Candy v. Marriott (1831), 1 B. A Ad. 
* " ~ ” r ' v “ Q-. 011j^ Bell v. Buckley (1856), 11 Each. 

Esp. 


631; 

245 ; Ruff 


Smart v. Nohes (1844), fl Man. & _ 

Wilson v. Vysar (1812), 4 Taunt. 288 ; Wilson v. Kennedy (17*4), 1 
V. Webb (1794), 1 Esp. 129. 


(g) Peters y. Anderson (1814), 5 Taunt. 596 ; Devaynes y. Noble, Clayton's Case 
(1816), 1 Mer. 572, at p. 608 ; Simeon y. Ingham (1823), 2 B. & 0. 65; Croft y. 
Lumley (1867), 6 H. L. Cos. 672 ; Cory Brothers <6 Co. y Owners of Turkish 
Steamship Mecca," The “ Mecca" [1897] A. 0. 266. 
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the circumstances of the case are such as to show that there was 
an intention to appropriate (7i). 

919. The right of appropriation by the creditor does not arise 
in the case of an account current, that is to say, where there is one 
entire account into which all receipts and payments are carried in 
order of date, so that all sums paid in form one blended fund (i). 
In such a case the presumption is that the first item on the debit 
side of the account is intended to be discharged or reduced by the 
first item on the credit side, and that the various items are appro- 
priated in the order in which the receipts and payments are set 
against each other in the account (&). 

This presumption, however, may be rebutted by evidence of an 
agreement to the contrary or of circumstances from which a 
contrary intention is to be inferred (Z) ; and it has no application 
where the moneys paid to the account are in part the payer’s own 
money and in part moneys held by him as a trustee (in). In such 
a case the sums on the debit side %re applied in reduction of his 
own moneys whenever they may have been paid in (to). As 
between two or more beneficiarios under different trusts, however, 
the ordinary rule applies, where the moneys belonging to the trustee 
personally are not sufficient to satisfy the sums drawn out ( 77 ). 

920. Where the right of appropriation devolves upon the creditor, 
he is not bound to make his election at once. The right of appro- 
priation may be exercised by him at any time up to the very 
last momont ( 0 ), that is, until he has finally exercised the right or 


(h) Neivmareh v. Clay (1811), 14 East, 239 ; Marry alts v. While (1817), 2 Stark. 
101 ; Shaw v. Pidon (1826), 4 B. & C. 71.5; Bardwell v. Lydall (1831), 7 Bing. 
489 ; Haikes v. Todd (1838), 8 Ad. & HI. 846; Young v. English (1843), 7 Boar. 
10 ; Burn y. Boulton (1846), 2 0. B. 476 ; Nash v. Hodgson (1865), 6 Do G. M. & G. 
474 ; Get r. Park (1863)/ 33 L. J. (q. U.) 49 ; Browning v. Baldwin (1879), 40 
L. T. 248 ; Lowther v. Heaver (1889), 41 Ch. D. 248, 0. A 
(») Field v. Carr (1828), 0 Bing. 13 ; Bodenham v. Purehaa (1818), 2 B. & Aid. 
39; Hooper v. Keay (1875), 1 Q. JJ. D. 178. 

(A) Devaynea y. Noble, Clayton's CW (1810), 1 Mer. 672, fttp. 608; Bodenham 
v. Purehaa (1818), 2 B. & Aid. 39 ; Brooke v. Enderby (1820), 2 Brod. & Bing. 70; 
Simaon y. Ingham (1823), 2 B. & 0. 65 ; Williams v. Rawlinson (1825)', 3 Bing. 
71 ; Stemdale v. Hankinson (1827), 1 Sim. 393 ; Field y, Carr (1828), 6 Bing. 13 ; 
Copland y. Toulmin (1840), 7 CL <5* Fin. 349, H. L. ; (hake y. Jackson (1867), 36 
L. J. (c. P.) 108; Re Devonport and South Devon Steam Flour Mill Go ., Captain 
Bateman's Case (1873), 42 L. J. (oh.) 577 ; Hooper v. Keay (1876), 1 Q. B. D. 
178; London and County Banking Co. r. Ratcliffs (1881), 6 App. Cas. 722; Re 
Stenning , Wood y. Stenning, [1895] 2 Ch. 433; Egg r. Craig (1903), 89 L. T. 41. 

(J) Henniker r. Wigg (1843), 4 <& B. 792 ; City Discount, Co. v. McLean (1874), 
L. k 9 0. F. 692, Hi. Ch. ; Browning y. Baldwin (1879), 40 Jj. T. 248 ; lit 
HaUdt's Estate , KnatchbuR v. Hcdlett (1880), 13 Ch. D. 696, 0. A, at p. 726 ; Gory 
Brothers <6 Co. y. Owners of Turkish Steamship "Mecca," The "Mecca," [1897] 
A. 0. 286. 


(«n) Re Hcdlett' s Estate , Knatchbull y, Hcdlett (1880), 13 Gh. D. 696 0. A ; 
Spartaliy. Crbdit Lyonnais (1886), 2 T.L. B. 178, 0. A. ; Re Wreford, Carmichael 
r. Rudkin (1897), 13 T.«L. ft. 163 ; and see title Trusts anp Trustees. 

Re Stenning, Wood V. Stenning , [1895] 2 Ch. 433 ; and see Mutton v. Peat, 
“ ' i809),_ll East, 36. 


ti 


^2 Ch. 556; Fayme V. Bennett (1809), a 


0 ) In Seymour v. Pickett, [1905] 1 K. B. 716, 0. A, it was held that the 
itor was entitled to eXercdse his right of appropriation in the course of the 
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something has happened which would render it inequitable for him Star, 4. 
to exercise it (p). Disdpjtige 

The election need not be made in express terms ; it may be of Right 
declared by bringing an action or in any other way that shows the* of Action 
creditor’s intention (g). If the croditor makes an appropriation 
and communicates it to the debtor, or otherwise indicates that he C° ft traot. 
has made his election, he is irrevocably bound by his decision, and Mode of 
cannot afterwards vary the appropriation (r). But entries made by appropriation, 
the creditor in his books are not binding on him as showing that 
he has made his election unless they have been communicated by 
him to the debtor («). 

A creditor can appropriate a payment to a debt which is barred To what 
by the Statute of Limitations, or which is unenforceable because of debt8 * 
some formal defect in the contract upon which it arises (t), but not 
to a debt which is illegal or to a claim which does not constitute a 
legal or equitable demand (ti). Where a creditor makes an appro- 
priation in part payment of a debt barred by the Statute of Limita- 
tions, such part payment does, not operate as an acknowledgment 
by the debtor, bo ns to defeat the operation of the statute with 
regard to the unpaid portion of the debt (a). 

921. Where a creditor has agreed to accept a composition payable Composition, 
by instalments in discharge of several debts, an instalment paid 

under the agreement is to he taken as a payment made in respect 
of all the debts rateably, even though the whole of the composition 
is not paid and the croditor is restored to his full rights (a;). 

922. Where one of the debts is guaranteed by a surety and Guaranteed 
another is not, the mere fact of suretyship does not deprive the f,ebt 
debtor or the creditor of the power of appropriation (y), and the 


trial of an action, there having boon no proceeding in the action amounting to 
an exercise of the right. 

(®) Gory Brothers A Co. v. Owners of Turkish Steamship "Mecca” The 
"Mecca” [1897] A. 0. 286; Smith v. Betty, [1903] 2 K. B. 317, C. A. ; Seymour 
Y. Pickett , [1906] 1 K. B. 716, 0. A. 

(?) Cory Brothers A Co. y. Owners of Turkish Steamship " Mecca,” The 
u Mecca,” supra. 

(r) Smith y. Betty , supra; Friend v. Young, [1897] 2 Ch. 421. 

Is) Simeon v. Ingham (1823), 2 B. & C. 66 ; tlooper v. Keay (1876), 1 Q. B. D 
178; Cory Brothers A Co. r.. Owners of Turkish Steamship "Mecca,” The" Mecca,' 


supra . 

(0 Bosanquet v. Wray (1816), 6 Taunt. 697 ; Cruickshaiiks v. Rose (1831), 1 
Mood. & B. 100; Mills v. Fawkes (1839), 6 Bing. (». c.) 466; Seymour v 
Pickett , supra (unqualified dentist held entitled to appropriate payment towards 
charges which he was not legally entitled to enforce owing to his not being 
qualified) ; Arnold v. Pooh Corporation (1842), 4 Man. & G. 860 (appropriation 
to fees of a solicitor whioh were not recoverable for want of a retainer under 
seal). But a payment oannot be appropriated to a statute-barred debt after 
an action has been brought and judgment given directing an account to be 
taken of the amount due, excluding the statute-barred items {Smith v. Betty, 
supnfy. •* 

(u) Wright Y. Laing (1824), 3 B. & G1 65 ; . Lamprell O. BiUericay Union (1849), 

8 Exch. 283; Keeping v. Broom (1896), JlT.L, B. 696. 

S Friend v. Young, supra, 

Thompson v. Hudson (1871), 6 Ok App. 320/ 

Kirby y. Marlborough (Duke) (1818), 2 M. A & Ift j Williams v. Rawlinson 
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surety has no right to insist on the appropriation of any payment 
to tho guaranteed debt unless the circumstances of the case are 
such as to show that this was intended (?). 

(4) Receipt Stamps. 

923. Subject to certain exemptions (a), every receipt given for, 
or upon payment of, money amounting to two pounds or upwards is 


(1825), a Bing. 71 ; Re Sheiry, London and County Banking Co. v. Terry (1884), 
25 Ch. 1). 692, 0. A. 

{z) Pearl v. Deacon (1857), 1 DoG. & J. 461, 0 A. ; Kinnairdy . Webster (1878), 
10 Ch. J). 189; Plainer y. Long (1816), 1 Slurk. 153; Re Sherry, London and 
County Banking Co. y. Terry , supra. In Wright v. Hxdding (1866), L. R. 2 CLP. 
199, it was hold that a surety who had guaranteed payment of a promissory note 
given by a member to a loan club was not entitled to have the subscription of 
the debtor applied iu reduction of his liability. As to the right of the surety 
to tho bonotit of a composition paid by the debtor in rospect of all his debts, 
see Bardwell v. LydalL (1831), 7 Bing. 489; Jlaikes v. Todd (1838), 8 Ad. & EL 
846 ; and Gee y. Pack (1863), 33 L. J. (Q. b.) 49. 

(a) The following rro tho exemptions, allowed by the Stamp Act, 1891 (54 & 
55 Viet. o. 39), Schedule, as amended by s. 9 of the Finance Act, 1895 (58 Viot. 
c. 16), and s. 8 of the Revenue Act, 1898 (61 & 62 Viet. c. 46) : — 

(1) Receipt given for money deposited with a hanker, to be accounted for and 
expressed to bo roceivod of the person to whom it is to bo accounted for. 

(2) Acknowledgment by a banker of the receipt of any bill of oxchange or 
promissory note for presentment for acceptance or payment. 

(3) Receipt given for or upon payment of any parliamentary taxes or duties, 
or of money to or for the use of His Majesty. 

(4) Rocoipt given by an officer of a public department for money paid by way 
of imprest or advance, or in adjustment of an account, where ho derives no 
personal benefit therefrom. 

(5) Receipt given by any agent for money imprestod to him on account of tho 
pay of tho army. 

(0) Receipt given by any officer, soaman, marine or soldier, or his representa- 
tives, for or on account of any wages, pay, or pension. 

(7) Rocoipt given for any principal or interest due on an Exchequer bill. 

(8; Recoipt by a banker written in the ordinary course of his busiuess on a 
bill of oxchange or promissory note duly stamped, or the name of tho payee of 
a draft or order payable to order. 

(9) Receipt given upon any bill or note of the Bank of England or Bank of 
Ireland. 

(10) Receipt for the consideration money for the purchase of any share in 
government or parliamentary stocks or funds, or in the stocks or funds of the 
•Secretary of State in Council of India, or of the Bonk of England or Bank of 
Ireland, ‘or for any dividend on any such stocks or funds 

(11) lleoeipt indorsed or otherwise writton upon or contained in any instru- 
ment liable to stamp duty and duly stomped, acknowledging the receipt of the 
consideration money therein expressed, or the receipt of any principal money, 
interest, or annuity -thereby secured or therein mentioned. This exemption 
extends to receipts for instalments payable undor any duly stampod instrument 
{London and Westminster Bank v. Inland Revenue Commissioners, [19001 1 Q. B. 
166,' 0. A. (receipt on scrip certificate for instalments payable thereon); ; and to 
an indorsement by the trustees on a trust deed for securing debenture stock 
that all principal and interest had been paid off and satisfied {Firth & Sons , Ltd. 
v. Inland Revenue Commissioners , [1904] 2 K. B. 205). 

(12) Receipt for any allowance by way of drawback or otherwise upon the 
exportation of any goods or merchandise from tho United Kingdom. 

(13) Reoeipt for the return of any duty of customs upon a certificate of over entry. 

(14) Receipt by an officer of a county court for money received from a party 
to any proceeding in the court. 

(15) Receipt by or on behalf of a clerk to justioes or a magistrate for money 
received in respect of a fine. 



Part V.— Discharge op Contract. 

charged with a duty of one penny, which may be denoted by an 
adhesive stamp, to be cancelled by the person by whom the receipt 
is given before he delivers it out of his hands (b). 

For the purposes of the stamp duty the expression 11 receipt " 
includes any note, memorandum, or writing whereby any money, 
or any bill of exchange or promissory note for money, amounting 
to twtf pounds or upwards, is acknowledged or expressed to have 
been received or deposited or paid, or whereby any debt or demand, 
or any part of a debt or demand, of the amount of two poundB or 
upwards, is acknowledged to have been settled, satisfied or dis- 
charged, or which signifies or imports any such acknowledgment, 
and whether it is signed with the name of any person or not (c). 

924. An unstamped receipt may be stamped with an impressed 
stamp within fourteen days after it has been given on payment of 
the duty and a penalty of five pounds, and between fourteen days 
and one month after it has been given on payment of the duty 
and a penalty of ten pounds ; but it may not in any other case be 
stamped with an impressed stamp (d). 

925. Any person who gives a receipt liable to duty not duly 
stamped, or in any case where a receipt would be liable to duty 
refuses to give a receipt duly stamped, or upon a payment to the 
amount of two pounds or upwards gives a receipt not amounting 
to two pounds or separates or divides the amount paid with intent 
to evade the duty, incurs a penalty of ten pounds ( c ). 

926. A receipt chargeable with duty which is not duly stamped 
is not, except in criminal proceedings, admissible in evidence or 
available for any purpose whatever ; provided that if it is produced 
in evidence within the time during which it may be stamped with 
an impressed stamp, it may, on payment of the amount of duty, 
and the penalty payable on stamping it, and of a further sum of 


(6) Stamp Aot, 1891 (04 ft 05 Viet. o. 39), s. 101 (2), and Schedule. The 
person giving the reoeipt must cancel the stamp by writing on or across it his 
name or initials, together with the true date of his so writing, or othorwise 
effectively cancel it and render it incapable of being used again, otherwise the 
receipt is not deemed duly stamped unless it is proved that the stamp thereon 
was affixed before he delivered it out of his hands (ibid., s. 8 (1) ), compare 
hi* Mullen v. “ Sir Alfred Hickman ” Steamship Co. (1902), 71 L. J. (ch.) 766. If 
he neglects or refuses to duly and effectually cancel the stamp he is liable to a 
fine of five pounds (ibid., s. 8 (3) ). 

(c) Ibid., s. 101 (1). It is not necessary that the money should be paid in 
pursuance of a legal obligation (General Council of the Bar (England) v. Inland 
Ilevenue Commissioners, [1907] 1 K. B. 462, Where it was held that counsels' 
signatures acknowledging the payment of foes must be stamped as receipts). 
In A.-G. v. Carlton Bank, [1899] 2 Q. B. 108, where a solicitor, who was 
employed by a bank at a fixed salary to recover debts due to the bank, paid 
over moneys received by him to a cashier, who initialled entries of amounts 
so paid in a book kept tor the purpose, it was held that the entries were reoeipts . 
subject to etamp duty. But a more acknowledgment of the correctness of 
an account does not requires receipt stamp ( Wellard v. Moss (1623), 1 Bing. 
134). 

(d) Ibid., s. 102. 

(e) Ibid., s. 103. 
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CoirifcAcrr. : 


sxot. 4. one pound, be received in evidence, subject to any objection' ota 
Disoharg* other grounds (a). 

of® Bra ^ EOr - S - iW “"- 

^ Breach 927. A debt or the right of action which arises from a breach 

Cf Contract. of contract may be discharged by a release under seal, but a parol 
p-i„~ release or waiver without valuable consideration amounts to a mere 
expression of intention not to insist upon the right, and is no bar 
to an action either at law or in equity (b ). ' An exception to this 
Bills And rule exists in the case of bills of exchange and promissory notes, 

notes. the holder of which may renounce his rights against the acceptor 

or any other party. Such renunciation must be in writing, unless 
the bill is delivered up to the acceptor, with the intention of dis- 
charging his liability, but no consideration is required to make it 
effective (c). In the case of an arrangement by a debtor with his 
creditors, by which each creditor agrees to accept a composition, the 
agreement by each creditor to forego part of his claim is sufficient 
consideration for the similar agreements by the others, and the 
debtor is effectively discharged without any release under seal (d). 

A parol release for which the creditor receives consideration 
amounts to an accord and satisfaction (e). 


Construction 928. General words of release will be construed with reference to 
of release. the surrounding circumstances and as being controlled by recitals 
and context so as to give effect to the object and purpose of the 
document (/). A release will not be construed as applying to facts 


(a) Stamp Act, 1891 (61 & do Viet. c. 39), s. 14. In BirchaU v. Bullough, [1896] 
1 U. B. 326, it was held that an unstamped promissory note, although not admis- 
sible in evidenoe, might bo handed to a witness in civil proceedings to challenge 
his memory. See also Jacob v. Lindsay (1801), 1 East, 460, ana Maugham v. 
Hubbard (1828), 8 B. & C. 14, where it was held, under former Stamp Acts, that 
an unstamped receipt might he used hy a witness to refresh his memory. 

(h) Stackhouse v. Banatdn (1805), 10 Yes. 453, at p.466; Lodge v. Dicas (1820), 
3 B. & Aid. 611 ; Tufntll v. Constable^ 1836), 8 Sim. 69 (indorsement on a bond to 
the effect that the obligee forgave the obligor a portion of the debt) ; Harris r. 
Qoodwyn (1841), 2 Man. & G. 405 ; Cross v. Sprigg (1849), 6 Hare, 552 ; Peace 
v. Naira (1853J, 11 Hare, 151 ; Be Bussche v. Alt (1878), 8 Oh. D. 286, 0* A. ; 
lie Hancock , Hancock v. Berrey (1888), 57 L. J. (on.) 793; Poster v. Daiober 
(1851), 6 Exch. 839 ; Jorden v. Money (1854), 5 II. L. Cas. 185 ; Gupit v. Jackson 
(1824), 13 Price, 721, Ex. Oh. In Bym v. Godfrey (1798), 4 Ves. 6, it was held 
that a declaration by a testator to Jus executor that he did hot mean to call for 
payment of a promissory note, held by him, did not preclude the executor, .even 
in equity, from enforcing payment^ The plaintiff's conduct, however, may be 
such as to estop him -from asserting the edntinu^nce of the liability ( Yeomans y. 
Williams (1865), %*. B. 1 Eq. 184); If the release launder seal, no consideration 
is necessary ( Preston v. Chr istmas (1759), 2 Wils. 86); and. a debt of record may 
be discharged by a release under seal ( Barker v. Bt, Qufatin (1844), 12 M, # 
W; 441), As \o discharge by. canceUafeayd^ p. 424, ante. 

(cj Bills of Exchange Aw, 1882 (45 W; % o. 01), ss. 62, 89 ; Foster v. 
Bawber (1851), 6 Exch. 039. See title W Exchange, Pbosossoby 

Notes, Aim Negotiable Isstbumentb, Vol. j p. 551. 

(d) Neman ▼. Thompson (1850), 4 Exdb. 755. Such an agreement is, perhaps,' 

. more properly^eensidemd as an accord and satisfaction than a release (see 
rp, 443, ante). 

4# -Fori v. Beech (1848), 11 Q» B. 852, Ex, Oh. ; Taylor v* Manner* (1800), 1 
Oh. Anp. 48. See p. 441, ante. 

(J) Payler v. Uomtriham (1816), 4, 1C. & S. 423 # Turner y. Turner (1880), 
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of whioh the creditor had no knowledge at the time when it was Sect, 4. 
given (g ). A covenant not to sue, if unlimited as to time and uncon- Discharge 
ditional, will be construed as a release ( h ) ; but a mere covenant not of Bight 
to sue for a limited time is not equivalent to a release (i ) ; and a 
covenant not to Bue a particular debtor who is liable jointly “^ Breach 
or jointly and severally with others will not operate to discharge or vomract, 
the others (k). An instrument in the form of a release may be Covenant not 
construed as a covenant not to sue in order to give effect to toBue< 
the intention of the parties as appearing from the context and 
surrounding circumstances (l). 

929. Where several debtors are bound jointly or jointly and Joint and 
severally, a release given to ono of them discharges the others (m), 
unless the creditor, when granting the release, reserved his rights rte tom ’ 
against them. In that case the release is merely equivalent to a 
covenant not to sue one of the debtors and does not discharge 
the others ( n ). Whore one joint debtor is released by u deed which 


14 Ch. D. 829; liamsdin y. Hylton, Hylton v. Biscoe (1751), 2 Ves. Son. 305; 
Lamport v. Corhe (1822), 5 B. & Aid. 606 ; Boyes y. BlucJc (1853), 13 0. B. 652; 
Biaset v. Burgeaa (1856), 23 Beav. 278 ; Simona v. Johnson (1832), 3 B. & Ad. 
175; Lindo v. Lindo (1839), 1 Beav. 496; lie Perkina, Poyaer v. Bey/uS [1898] 
2 Ch. 182, 0. A. As to tho construction of particular words, such us a release 
of all “debts,*’ “actions,” “contracts,” “claims and demands,” see Co. Litt. 
291 b; Hoe' a Case (1592), 5 Co. Rep. 70 b ; Hancock v. Field (1607), Cro. Jac. 
170 ; Altham's Case (1610), 8 Co. Hop. 150 b ; Tynan y. Bridyea (1612), Cro. Jac. 
300 ; Witten v. Bye (1618), Cro. Jac. 486 ; Hast} grove v. House (1805), L. R. 1 
Q. B. 101 ; Tetley y. Wanlesa (1867), L. R. 2 Exch. 275, Ex. Ch. See also 
titles Bankruptcy and Insolvency, Vol. II., p. 1 ; Deeds and otiieu Instru- 
ments; Executors and Administrators; Trusts and Trustees. For 
examples of a conditional roloasc, see Gibbons v. Vouillou (1849), 8 O. B. 483 ; 
Neivington v. Levy (1870), L. H. 6 C. P. ISO, Ex. Ch. ; Holly. Levy (1875), L. R. 
10 0. 1». 154. 

(g) Lyall v. Edwards (1861), 6 H. & N. 337 ; Eccleaiaatical Commissi oners for 
England v. North Eastern Bail. Co. (1877), 4 Ch. D. 845 ; lie Armitaae, Ex parte 
Good (1877), 5 Ch. D. 46, 0. A. ; lie Perkins , Poyaer v. Beyfua [1898j 2 Ch. 182, 
C. A. ; London and South Western Bail. Co. v. fllackmora (1870), L. R. 4 H. L. 
CIO ; Upton v. Upton (1832), 1 Dowl. 400. 

(h) Ford v. Beech (1848), 11 Q. B. 852, Ex. Ch. 

(•) Thimbleby v. Barron (1838), 3 M. & W. 210 ; Ford v. Beech, supra; Webb 
v. Spicer (1849), 13 Q. B.886; Foley ( Lady Emily) v. Fletcher (1858), 3 II. & N. 
769-; Motley v. Frcar (1830), 6 Bing. 647 (covenant by obligee of bond not to 
sue during the life of the obligor held no bar to.au action by an assignee in the 
name of the obligee). 1 

(Jfc) Hutton v. Eyre (1815), 6 Taunt. 289. 

u) Price v. Barker (1855), 4 E. & B» 760 ; Kearsley v. Cole (1846), 16 M. & W. 

(to) North y. Wakefield (1849), 13 Q. B. 636; Be Hodgson, Beckett y. Bumsdale 
(1885), 31 Oh. D. 177, 188, 0. A.; Be WotmereltifaScn, Wolmerahauscn v. Wolmcr. 
thausen (1890), 82 L. T. 541 v. Ward (1797), 1 Bos. & P. 630; 

Nicholson y. ReviU (183$, 4 AMSflgft ; Re E. W. A., [1901] 2 K. B. 642, C. A. 

(n) Ward v. Natwnal^Bank q/UNm Zealand (1883), 8 App. Cos 755, P. C. ; 
Veany. Ncwhatt (1799), 8 Yeim 168 ; Hutton v. Eyre (1815), 6 Taunt 289 ; 

Solly v. Forbes (1820), 2 Brod. & Bing. 38 ; North v. Wakefield (1849^ 13 Q. B. 
536 ; Price y. Barker (1855), 4 E. & B. 780 : Willie v. De Castro (1858), 4 0. B. 
(n. 8.) 216 ; Bateson v. Gosling (1871), L. R. 7 0. P. 9 fDuck Y. Mayeu, [1892] 
2 Q. B. 511, 0. A. ; Bice v. Reed, [1900] 1 Q. B. 54, 0. A., per Vaughan 
Williams, L.J., at p. 67. See also the decisions as to the effect of an accord 
and satisfaction or payment by one of several joint debtors, pp. 444, 445, ante 

U.L. — VIL S 
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does not reserve the right of the creditor against the others, parol 
evidence is not admissible to prove a promise by the others to 
remain liable notwithstanding the release, because such evidence 
would contradict the written instrument (o). 

930. A release given by one of several joint creditors discharges 
the debt as against all of fchem(p), and a partner has implied 
authority to release any debt due to the firm so as to bind his co- 
partners ( 9 ) ; but a debtor will not be allowed to set up a release 
obtained by him from one of several joint creditors in fraud of the 
others (r), nor will a merely nominal plaintiff be permitted to release 
the cause of action without the consent of the person beneficially 
interested (s). 

A covenant by one of several joint creditors not to sue the debtor 
does not discharge the debt as against the other joint creditors (*). 

931. The appointment of a debtor as executor of his creditor 
operates in law as a release of the debt, because an executor cannot 
sue himself; and the effect is the same if the person appointed 
executor is a debtor jointly or jointly and severally with some other 
person (a), and although he does not prove the will (v). But in 
equity the debtor iB bound to account for the debt as assets of the 
testator (#), unless he can show that the testator, down to the time 
of hiB death, intended to forgive the debt, in which case he is 
discharged in equity as well as at law(y). The appointment of a 
creditor as executor does not operate as a release, even at law, unless 


As to the effect of a release granted to a principal debtor where the creditor 
reserves his rights against the surety, see title Guarantee. 

(o) Cocks v. Nath (1832), 9 Bing. 341 ; Harding y. Ambler (1838), 3 M. & ^ 
279; Broolit v. Btuart (1839), 9 Ad. & El. 854. 

( p ) Ruddoclt't Cate (1599), 0 Co. Itep. 25 a; Arton v. Booth (1820), 4 Moore 
(C.P.), 182; Wallace v. Kelaall (1840), 7 M. A W. 264; Wild v. William* (1840). 6 
M. A W. 490 ; Janet v. Herbert (1817), 7 Taunt. 421 ; Wilkinson v. Lindo (1840), 
7 M. & W. 81. But see Haddon v. Ayers (1858), 1 E. & E. 118; Palmer v. 
Sjparshott (1842), 4 Man. & G. 137, and Steeds v. Steeds (1889), 22 Q. B. D. 537, 
explained m Powell v. Brodhurst, [1901] 2 Ch. 160. See also the decisions as to 
the effeot of an accord and satisfaction with one of several joint creditors or 
payment to one of them, pp. 444, 445, ante. 

(q) Perry v. Jackson (1792^04 Term Rep. 510; Hawlcshaw v. Parkins (1819), 2 
Swan. 539 ; Fumival v. Weston (1822), 7 Moore ( 0 . P.), 866. So? also title 
Partnership. 

(r) Innell y. Newman (1821), 4 & Aid. 419; Barker y. Richardson (1827), 1 

Y. A J. 362 ; Wild y. Willian* 1(1840), 81L “ " ~ 

11 M. A W. 84; Bqwstome W 9an ~ 

Fynney (1871), L. R. 12 Eq. 69; Jt 


A W. 490 : Phillips v. Clugett (1843), 
15 M. A W. 304; Pieroy v. 



,7), 7 Taunt. 421 ; Arton 
' [0. P.), 356. And see 



(1821), 4 B. A Aid. 


y. Booth, supra ; 'Fumiital J^JVeeton 
MoUntstephen y. Brooks (tSlIV 300. 

(j) Hickey V. Burt (1816), 7 Taunt. 

419. 

(<) Walmestoy v. Cooper (1839), 11 

(u) CheXham y. fl'ori (1797), 1 Boa. mj Frtfkley r. Fox 

9 B. A 0. 130. See title Executors and Adkinistra.to&s. A grant‘d 
administrationjto a debtor of an intestate does not release the debt, even at law. 

S Be Appkeee, Levesoh v. Beales, [18911 3 Ch. 422. 

Carey v, Goodingo (1790), 3 Bro. 0. 0. 110. 

Strong y. Bird (1874), L. R. 18 Eq. 315 ; Be Applebee, Lemon y. Beale t. 
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b$ prove* the will, and, if he provea the will, he is in equity entitled 
to retain his debt out of the assets in priority to other creditors (*). 

932. Where a member of a partnership is adjudged bankrupt, 
the court may authorise the trustee in bankruptcy to commence and 
prosecute any action in the names of the trustee and of the bank- 
rupt’s partner, and any release by such partner of the debt or 
demand to which the action relates is void (a). 

983. A release by an infant is void (b). 


Sub-Sect. 4.— Merger, 

934. Where a creditor takes from his debtor a security of a 
higher nature than that which ho already possesses for his debt, for 
instance, if he takes a bond or a covenant or recovers judgment in 
respect of a simple contract debt, hiB remedies on the minor security 
or cause of action are rnorged by operation of law in the higher 
remedy and are extinguished (c). But a deed or a bond may be 
taken as a collateral security Without affecting the original right of 
action if it appears that this was intended by the parties ( d ). 

In order to have the effect of merging the lowor remedy the 
higher security must be coextensive with it, that is to say, it must 
be taken in respect of the same debt, and the transaction must take 
place between the same parties (e). No merger takes place where 
the securities are of equal degree (/). 


( 2 ) Jiawlinson v. Shaw (1790), 3 Term Rep, 567. For a detailed treatment of 
this subject, see title Executors and Administrators. 

(«) Bankruptcy Act, 1883 (40 & 47 Viet. c. 62), a. 113. See title BankkuVTCY 
and Insolvency, Vol. JL, p. 101. 

Oo. Litt. 204 b ; 2 Shop. Touch. 334, n. See title Infants and Children. 

Mao. & O. 378; Price v. Moulton (1851), 10 


1 


Owen v. Homan (1861), 3 Mi 

, 561 ; Itol/e V. Peterson (1772), 2 Bro. Pari. Cos. 430 ; Woodward v. Gyles 
(1690), 2 Vem. 119; Marker v. Kenrick (1853), 13 C. B. 188. An acknowledg- 
ment of a debt by an instrument under seal may have the effect of converting 
it into a specialty debt, even though there is no express covenant to pay the 
debt, if it appears that the deed woe intended to operate as a oovenaat (Saltoun 
V. Houatoun (1824), 1 Bing. 433; Saunders v. Milwme (1866), L. R. 2 Eq. 573; 
Isaacson v. Harwood (1868), 3 Ch. App. 225 ; JacWm v. North Eastern Hail, Co. 
(1877), 7 Ch. D. 673). Compare Yates v. Aston (1848), 4 Q. B. 182 ; Courtney v. 
Taylor (1843), 6 Man. & G. 851. 

(d) Twopenny v. Young (1824), 3 B. A C. 2fl $j\Ye*o v. Aston (1843), 4 Q. B. 
182 ; Holmes v. Bell (1841), 3 Moo, 4£G, 21 3 j Commissioner 0 / Stamps v. Hope. 
[1891] A. O. 476, P. a ^ K 

(«) White v. Cuyler (17JM), 6 178 ’ (deed of surety does not merge 

0 of c^irine 


simple contract debt of 


3 Exoh. 628 (bond 
sums as might become 
one of the maker* 
discharge the other 



Holmsfi v. Bell (1841), 3 Mon. & O. 


213 ; Belly. Banks (1841 ),6 Men* & G. 258; Norfgjkjtail. Co. v. JlfWomora(1849), 

* an existing debt and such further 

r (1850), 15 Q. B. 20 (mortgage by 
iofce, with covenant to pay it, does not 
„ \ MdO^fFr. Londeshorough {Lord) (1654), 4 B. & B. 
i;33x.~Oh. (deed by way of security executed in favour of trustees for the 
creditor) ; Sharpe v. Gibbs (1884), 16 C. B. (N. S.) 527 ; Jjoaler v . , Mayor (1866), 
19 O. B. (n. s.) 76 (oovenant In mortgage deed by principal debtor not a discharge 
of sureties who had given a promissory note) ; Chetwynd y. Allen , £1899] 1 Oh 
363. 

(/) Preston v. Perton (1601), Cro. Elia. 817; Branthwail v Cornwallis (1627), 
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935. When judgment has been recovered in a court of record 
the original cause of action is merged in the judgment — transit in 
remjudicatam (ff); but the judgment, so long as it remains unsatis- 
fied, does not extinguish any remedy except the particular cause of 
action in respect of which it was recovered, and the creditor is not 
precluded by it from enforcing any collateral security which he may 
have taken ( h ). A judgment in an action for a principal debt does 
not preclude the creditor from bringing a subsequent action for 
interest which had accrued due prior to the date of the judgment (i), 
nor conversely is a judgment in an action for interest only a bar to 
a subsequent action for the principal debt (/c). A judgment in an 
action for a principal debt is, however, a bar to any claim for 
subsequent interest, otherwise than on the judgment (f). Where 
a judgment is afterwards reversed the original cause of action 
revives (m). 

A judgment of a foreign or colonial court does not operate as 
a merger of the original cause of action in this country (w); but 
if the foreign judgment has been satisfied the creditor will be con- 
sidered to have elected to take it in 'discharge of the whole cause of 
action, and will be debarred from suing in this country upon the 
original cause of action, even if, owing to a difference between the 
laws of the two countries, the amount of the foreign judgment is 
less than he might have rocovercd if the action had been brought 
in this country in the first instance (<?). 


Cro. Cur. 85 ; Price v. Moulton (1851), 10 0. B. 561, at p. 57-1 (bond or covenant 
for payment of rent); Kidd v. Boone, Evans' Claim (1871), 40 L. J, (on.) 531 ; 
Jliy gens' s Case (1605), 6 Co. Rep. 44 b ; and see Chetwynd v. Allen , [1899] 1 Ch. 

363. 

y) Payot ( Lord) v. Williams (1824), 3 B. & C. 235 ; Siddall v. Rawclifft (1833), 
1 Cr. & M. 4S7 ; King v. lloare (1844), 13 M. & W. 494 ; Stewart v. Todd (1840), 
9 Q. 11.767, Ex. Ch.; lie European Central Kail. Co Ex parte Oriental Financial 
Corporation (1876), 4 Ch. D. 33, 0. A. ; Re Sneyd, Ex parte Fewinye (1883), 25 
Ch. JD. 338, C. A. The original debt, however, is not extinguished for the pur- 
pose of proceedings in bankruptcy {Re King and Beesley, Ex parte King and 
Bcealey, [1895] 1 Q. B. 189) ; see title Bankruptcy and Insolvency, Vol. 11., 
p. 42. As to the operation of a judgment by way of estoppel between the parties, 
see title Judgments and Orders. 

(A) Seddon v. Tutop (1796V 6 Term Rep. 607 ; Drake v. Mitchell (1803), 3 
East, 251 (judgment on a bill of exchange of one of three joint covenantors no 
bar to an action on the covenant) ; Florence v. Jenings (1857), 2 0. B, (N. 8.) 
454 ; Popple v. Sylvester (1882), 22 Ch. D. 98 ; Weyg Prosser v. Evans , [1895] 1- 
Q. B. 108, C. A. (judgment against one of two joint guarantors on a cheque no 
bar to an action againBt both or either of them on the guarantee) ; Economic 
Life Assurance Society v. Usbome , [1902] A 0. 147. 

(i) Florence v. Jenings, supra, 

t&) Morgan v. AowZ«rtdi (1872), 41 L. J. (q, b.) 187. 

(l) Re European Central Rail. Co., Oriental Financial Corporation 

(1876), 4 Ch. I). 33, 0. A. ; Re Sneyd, F&MmMpings (1883), 25 Ch. D. 338, 0. A. 

{m) Higgends Case (1605), 6 Co. As to the effect of a judgment 

which is void os against creditors by reastWr of the provisions of s. 27 of the 
Debtors Act, 1869 (32 & 33 Viet. o. 62), see Vihari v. Coles (1890), 24 Q. B. D. 

364, C. A. * 

(») Smith v. Nicolls (1889), 5 Bing. (N. c.) 208 ; Bank of Australasia v. Harding 
(1850), 9 O. B. 661 ; Bank of Australasia V. Nias (1851), 16 Q. B. 717. 

(o) Barber v. Aoml (1860), 8 0. B. (N. 8.) 95; Taylor v. Bollard , [1902] 1 
K. B. 676. And see title Conflict of Laws, Vol. VL, p. 282. 
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986 . As a general rule a judgment recovered against one or saor.4. 
more of several joint debtors bars an action against the others, even 
if the creditor did not know of their existence at the time when the 
first action was brought, and even if the judgment has not been 
satisfied. . The foundation of the rule is that joint debtors have the 
right to insist upon being sued together ana the creditor has dis- 
abled himself from suing them in this way, for there is only one 
cause of action, and that has been merged in the judgment ( p ). 

The rule above stated has no application in cases where the 
liability of the debtors is several as well as joint ( q ). 

The rule applies equally whether the joint debtors are Bued 
together or in separate actions, and whether judgment is obtained 
by consent or otherwise (r). It also applies where one of the joint 
debtors is a married woman who contracted in respect of her 
separate estate (s). 

The plaintiff cannot evade the rule by getting the judgment 
set aside with the consent of the debtor against whom it was 
obtained (t). 

An unsatisfied judgment recovered against one joint contractor 
on a cheque given by him alone in payment of the joint debt does 
not bar an action against the other debtors on the original contract, 
because the cause of action is not the same in each case, aiyl there 
is no merger (a). 

The following exceptions have beon grafted upon the rule stated 
above by the provisions of statutes or statutory rules : — 

(1) Where the writ of summons is indorsed for a liquidated 
demand, whether specially or otherwise, and there are several 
defendants of whom one or more appear to the writ and another or 
others of them fail to appear, the plaintiff may enter final judgment 
against such as have not appeared, and may issue execution upon 
such judgment without prejudice to his right to proceed with the 
action against such as have appeared ( b ). 

(2) Where one or more of the defendants make default in deliver- [ n default of 
ing a defence, the plaintiff may, if his claim is for a debt or defence, 
liquidated demand, enter final judgment against such defendants 

and issue execution upon the judgment, or, if his claim is for 
damages, enter interlocutory judgment against them without 


Exceptions. 

Judgment In 
default of 
appearance. 


(p) King v. Hoare (1844), 13 M. W. 494; Kendall v. Hamilton (1879), 4 
App. Cae. 504, at pp. 540, 542. 

(o) Blum field' a Caee (1590), 5 Co. Rep. 86 b; Higgens'e Cate (1605), 6 Co. Rep, 
44 u; Ayrey v. Davenport (1807), 2 Bos. & P. (N. H.) 474; Lechmere v. Fletcher 
(1833), 1 Cr. & M. 623 ; King v. Hoare, tupra ; Re Davison , Ex parte Chandler 
(1884), 13 Q. B. D. 50; Blyth v. Fladgate , [1891] 1 Ch. 337. 

fr) McLeod v. Power, [1898] 2 Ch. 295. The defence must be specially 
pleaded (ibid.). 

( e ) Hoare y . Niblett, [1891] 1 Q. B. 781. See title Husband and Wifb. 

(!) Hammond v. 0eAo/Iefd, [1891] 1 Q. B. 453. 

a) Wegg Prosser v. Evans, [1895] 1 Q. B. 108, 0. A. 

lb) R. S. 0., Ord. 13, r. 4 ; Pi/n Brothers v. Coyle, [1903] 2 I. R. 457. Where 
the claim is for damages, the plaintiff may sign wterlo&tory judgment against 
the defendants who nave foiled to appear and proceed with the action against 
the other defendants (R. S. 0., Oru. 13, r. 6). See title P&ionoa and 
Procedure. 
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prejudice to his right to proceed with his action against the ether 
defendants (c). 

(8) Where on an application for summary judgment under 
Order 14 one or more of the defendants obtain leave to defend the 
action and another or others do not, the plaintiff is entitled to enter 
final judgment against the latter, and to issue execution upon such 
judgment without prejudice to his right to proceed with his action 
against the former (d). 

(4) Where one or more of the joint debtors were beyond the seas 
at the time when the cause of action accrued, the creditor is not 
barred from commencing and suing any action or suit against him 
or them after his or their return from beyond the seas by reason only 
that he has already recovered judgment against such of the joint 
debtors as were not beyond the seas at that time (c). 

(5) Partners are liable jointly for the debts of the firm, but the 
estate of a decoased partner is also severally liable in a due course of 
administration for such debts, subject to the prior payment of his 
separate debts (/). A creditor who has obtained judgment against 
the surviving partners is not precluded from making a claim against 
the estate of the deceased partner (g), and conversely if he proceeds 
first against the estate of the deceased partner he can afterwards 
sue the surviving partners to recover so much of his debt as has 
not been satisfied ( h ). 

937. Where a debt is incurred or contract made under such 
circumstances as to create an alternative liability at the election of 
the creditor, or of one of the parties to the contract, as in the case 
of a contract made by an agent in his own name, a judgment against 
either of the parties alternatively liable, although unsatisfied, 
operates as a merger, and is a bar to any action against the other, 
the plaintiff by suing one of the parties to judgment being con- 
clusively deemed to have made his election (i). The exceptions 
above mentioned in relation to a judgment against one or more of 
several joint debtors have no application to the case of an alternative 
liability (/c). 

Sub-Sxct. 5.— Arbitration. 

938. The parties to a contract may agree that any dispute 
arising out of it, including the question of liability as woll as that 



tupra. 
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o! the amount of damages, shall be referred to arbitration, and that 
the obtaining of an award shall be a condition precedent to the DisthllVe 
right to bring an action on the contract. ‘Where suoh an agree* of Bight 
ment has been made, no right of action arises on the contract until of Aotkm 
the amount of the liability has been ascertained by arbitration (f). 

An award made in an arbitration, unless set aside, is final and OIUOBmsv 
binding on the parties and persons claiming under them with Award, 
respect to all matters within the scope of the reference (m). Where 
the award changes the nature of the defendant's liability, for 
instance, where it fixes an amount to be paid by him in discharge 
of a claim for unliquidated damages, it is in itself a defence to 
an action brought on the claim ; but if there was a debt due at 
the time of the reference, and the award merely ascertains the 
amount, the award is no defence to such an action without payment 
of the amount awarded (n). 


Sub-Sect. 0. — Set-off, 

939. Where a right of action has accrued for breach of contract, Set-offand 
the parties may agree that there shall be set off against the counterclaim 
creditor’s claim the amount of a debt due from him to the debtpr. 

This is equivalent to payment to the extent of the amount set off (o). 

Where an action has been brought in respect of a breach of con- 
tract, the defendant may set off or set up by way of counterclaim 
against the plaintiff’s claim any right or claim whether sounding in 
damages or not, and such set-off or counterclaim has the same 
effect as a cross-action so as to enable the court to pronounce a 
final judgment in the same action both on the original and on the 
cross claim ( p ). 

Sub-Sect. 7 . — Statutes of Limitation. 

940. A right of action for breach of contract, if not exercised Statutes of 
within a certain time, is barred by the Statutes of Limitation, but Limitation 
the liability of the debtor may be renewed at any time by a written 
acknowledgment of the debt or by part payment of it, the effect of 

which is to take the cose out of the operation of the statutes ( q ). 

Sub-Seot. 8.— Death of a Party. 

' 941. The death of any of the parties to a contract does not as a Death of « 
general rule affect any right of action that has accrued for breach of i >art ?' 


(l) Scott v. Avery (I860), 5 H. L. Cas. 811 ; Trahtor 7. Phoenix Fire Assurance 
Co. (1892), 05 L. T. 825. See titles Action, Vol. I., p. 22 ; Arwt ration, 
Vol.X, p. 445. 

(m) Arbitration Act, 1889 (52 £ 63 Viet. o. 49), s. 2, Sclied. I. ; Martin v. 

Boulanger (1883), 8 App. Cos. 290, P. 0. ; Hutcheson 7 . Paten (1884), 13 Q. B. D. 
861, G; A (award no oa t as to matters beyond the scope of the reference), 
discussed and followed in Be North Western Jtubber Co., Ltd. and HiUtenbach & 
Co., £1908] 2 K. B. 907. 0. A., atp. 912. * 

(a) Alien v. Milner (1831), 2 Or. & J. 47 ; Parlees 7. Smith (1850), 15 Q. B. 
297 i (Jammings 7. Board (1869), L. R. 4 Q. B. 669. v 

(o) See ». 444, ante. 

(p) B. 8. 0., Old. 19, r. 3. As to set-off in genoral, sag title SiT-ofT and 
Counterclaim . 

(g) For a fall treatment of this subject, see title Limitation of Actions. 
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the contract, and such right of action survives to or against their per 
Bonal representatives. The maxim A ctio personalia moritur cum per* 
sona has no application to an action founded on contraet (r), and, in 
cases where the same facts constitute both a breach of contract and a 
tort, the executor is not precluded from recovering damages to the per- 
sonal estate arising from the breach of contract by reason of the fact 
that an action of tort might have been brought during the life of the 
testator in respect of personal injury resulting from the same act (*). 

Where, however, the claim, though in form an action for breach 
of contract, is in reality an action arising out of a personal injury, 
as in the case of an action for breach of promise of marriage where 
no special damage to the property of the promisee is alleged, the 
cause of action terminates with the death of either of the parties, 
and does not survive to or against the personal representatives (£). 

Contracts of a purely personal nature, such as contracts for 
personal services, are discharged by the death of either of the 
parlies (w), but a vested right of action for money actually earned 
undor such a contract before the de9.U1 of one of the parties survives 
to his personal representatives (w). 

SUB-SEOT. 9 . — Bankruptcy 

942 . After a receiving order has been made in bankruptcy 
against one of the parties to a contract he can no longer be sued in 
respect of a breach of the contract committed before the date of the 
order except with the leave of the court. The creditor's only 
remedy is to prove for the debt or liability in the bankruptcy ( x ). 
An order of discharge releases the bankrupt from all debts provable in 
bankruptcy, with certain exceptions, but does not release any person 
who was jointly bound or had made any joint contract with him ( y ). 

The property of a debtor, including his rights of action 011 
contracts, is vested in the trustee in his bankruptcy from the date 
of the order of adjudication (2), and all property acquired by the 


(r) Wheatley y. Lane (1GG‘J), 1 Wras. Sauud. 239; likkdla v. Weaver (1844), 
12 M. & W. 718; Twycrtm v. Grant (1878), 4 C. P. D. 40, 0. A.; Phillips v. 
Hmnfray (1883), 21 Ch. 1). 439, 0. A.; Peebles y. Oswaldtioistle Urban District 
Council, [1896] 2 Q. lb 159, C. A. As to tho application of tho maxim aboyo 
quoted, boo titlo Executors and Administrators. 

(a) Knights v. Quarles (1820), 2 Brod. & Bing. 102; Bradshaw y. Lancashire 
and Yorkshire Bail. Co. (1875), 3^. 11. 10 0. P. 189 ; Leggott v. Great Northern 
Bail. Co. (1876), 1 Q. B. 1). 599 ; Natthyany y. Wolford (1887), 36 Ch. 1). 269, 0. A. 

(f) Chamberlain v. Williamson (1814), 2 M. & S. 408 ; Finlay v. Chirney (1888), 
20 Q. B. D. 494, U.-A. Seo also James v. Morgan , [1909] 1 K B. 564, and title 
Husband and Wipe. 

,(m) Seo p. 431, ante. But see Wilson y. Harper , [1908] 2 Ch. 370, where it was 
held that tbp death of R person, to whom a firm had agreed to pay commission 
on accounts of persons introduced by him “ so .long os we do business with 
them," did not terminate tho liability, which contmuod in favour of his executors 
so long as the firm did businoss with the persons so introduced. 

(w) Stubbs y. Holywell Bail. Co. (1867), L. li. 2 Exch. 311. See title Master 


nd Servant. 

(at) Bankruptcy Acbp 1883 (46 & 47 Yict. 0 . 52), bb. 9, 37 ; and see title Bank- 
uptqy AND Insolvency, Yol. II. , p. ,60. As to tho effect of the winding-up of a 
mipany on contracts made with the company, see title Companies, YoL v. 
s. 80 (2), (8^ 
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bankrupt before his discharge is divisible among his creditors (a). 
The trustee, therefore, is in general the proper person to enforce a 
right of action vested in the debtor, but in the case of a contract for 
personal services entered into by a bankrupt, if a right of action 
accrues during the bankruptcy the debtor is entitled to sue for 
breach of the contract, subject to the right of the trusteo to intervene 
and claim the proceeds (b). 


Sect. 4. 
Discharge 

of Ugh) 
of Action 
for Breaoh 
of Contract. 


Sub-Sect. 10. — Contracts with an Alien Enemy. 

943. The effect of an outbreak of war upon a contract that has Outbreak of 
been previously made with a subject of a hostile State is that wftr - 
if the contract is executory it is avoided, and both parties are released 
from performance (c) ; if, however, the contract was executed at the 
time when the war began, its validity is not affected, but the remedy 
upon it is suspended during the continuance of the war and revives 
when peace is restored (d). 


Part VI. — Constructive Contracts. 

Secp. 1 . — In General , 

944. Contracts, as we have seen, may be either express or 
implied (e), and of the latter there are two broad divisions, the implied by 
term “impliod contract” in English law being applied not only to ljlw * 
contracts which are inferred from the conduct or presumed inton- 
tion of the parties, of which examples have already been given (/), 
but also to obligations imposed by implication of law, quite apart 
from and without regard to the probable intention of the parties, 
and sometimes even in opposition to their expressed or presumed 
intention (g ). Strictly speaking, the latter class, or constructive 
contracts, as they are sometimes called, are not true contracts at all, 
since the element of consent (h) is absent, but by a fiction of law, 


(a) Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 44. 

(ft) Jameson v. Brick and Stone Co. (1878), 4 Q. B. D. 208, 0. A.; Bailey v. 
Thurston A Co., Ltd., [1903] 1 K. B. 137, 0. A. For a full treatment of this 
subjeot, see title Bankbcttoy and Insolvency, Vol. II., pp. 138, 167. 

(c) See p. 432, ante. 

Id) Ex parte Boussmaker (1806), 13 Vos. 71 ; A/cenius v. Nyyren (1864), I 
Jur. (N. s.) 16; Janson v. Brief ontein Consolidated Mines, Ltd., [1902] A. C. 484; 
see title Aliens, Vol. I., at p. 310. 

) See pp. 346 et teg ., ante. 

/) E.g., see note (<). P- 348, ante. 

a) E.g., where a husband has unjustifiably turned away or deserted his wife 

I a tradesman supplies her with necessaries, he is entitled to sue the husband 

for the price on an implied oontraot, notwithstanding that he may have received 
express instructions from the husband not to give credit to the wife (Wilson v. 
Glosscp (1888), 20 Q. B. D. 354, 0. A. ; I/untv. BsBlaquiere (1829), 5 Bmg. 560) ; 
and see Bradshaw v. Beard (1862), 12 C. B. (n. b.) 344, and title Husband anb 
Wife. 

(A) See p. 354, ante. 
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invented for the purposes of pleading, they are regarded as contracts, 
and will be treated here as such. 

945. It is an axiom of the law that no person will be permitted 
to take advantage of his own fraud or wrong (t) ; and although no 
promise of remuneration is implied in law from the mere fact that 
services are performed for another and the benefit accepted by 
him (k), such a promise is implied where one person by fraud 
induces another to perform a service without intending to pay for 
it ; and the obligation so created may be enforced in the same way 
ns if it were an obligation arising oat of an express contract (l). 
For example, if a person travels by railway without a ticket, 
intending to avoid payment of his fare (m), or carries luggage with 
an excursion ticket issued on condition that no luggage shall be 
taken (n), or takes merchandise as personal luggage (o), he can be 
sued on an implied contract for the amount of the fare or for the 
carriage of the luggage, as the case may be. On the same principle, 
a person who fraudulently induces another to sell goods to a third 
person whom he knows to be insdvent is liable on an implied 
contract to pay the price (a), and a person who clandestinely 
abstracts gas which has not passed through the meter may be sued 
on an implied contract to pay the price of the gas (h). 

The obligations created by the application of the principles 
of general average and salvage (c) are important instances of 
the kind of contracts under consideration, and others may 
be conveniently arranged and treated of under the following 
headings ( d ). 


(t) HiU v. Perroit (1810), 3 Taunt. 274. 

(/«) Reeve v. Reeve (1858), 1 F. ft F. 280; Foord v. Morley (1859), 1 F. ft 
F. 490 ; Taylor v. Brewer (1813), 1 M. ft S. 290 ; Hulse v. Hulse (1856), 17 C. B. 
71 1 ; Russel v. M'CIymont (1900), 8 F. (Ct. of Sobs.) 821. 

(/) Rumeey v. North Eastern Rail. Co. (1863), 14 O. B. (N. B.) 641 ; Lightly 
y. ( Houston (1808), 1 Taunt. 112 (A. haying wrongfully induced B.'s apprentice 
to work for him, held that B. might sue for the value of the services in an 
action for work and labour) ; Foster y. Stewart (1814), 3 M. & S. 191 (similar 
case). 

(m) London and Brighton Rail. Co. v. Watson (1879), 4 0. I*. D. 118, C. A. 
But ne cannot be Buod on on implied contract to pay a sum in the nature of a 
penalty under a bye-law, as in the case of a bye-law providing that A passenger 
travelling without a tioket should. nay the fare from the place from which the 
train commenced the journey (ibid.). 

n) Ramsey v. North Eastern Rail. Co., supra. 

' Britten v. Great Northern Rail. Co., [1899] 1 Q. B. 243. 

Hill v. Perrott, supra . And boo Abbott* y. Barry (1820), 2 Bred, ft Bing. 
0 , where the defendant, who had fraudulently conspired with an insolvent to 
_ .tain goods from the plaintiff and received the proceeds in satisfaction of a 
dobt due to him from the insolvent, was held liable to pay over the proceeds. 
For further illustrations of the principle, see pp. 471 et seq., port. 

(b) Birmingham and Staffordshire Gas Co. v. Ratcliffs (1871), 40 L. J. (ex.) 


(c) As to which, see tildes AdjctuaXty, Vol. I., p, 73 ; Shipping and 
Navigation. The principle of salvage is confined to maritime law. There is 
no general right to salvage known to our law (Fakke v. Scottish Imperial 
Insurance Co. (1886), 34 Oh. D. 234, O. A., at pp. 239, 248). 

Sects. 2 to 7, port. 4 
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Sect. 2, — Money paid . 

Money psld. 

946. Where a payment is made at the request of another* a Payn ^ b ’ 
promise to repay the amount "will be implied even though the reqaast! 7 
person at whose request the payment was made has not thereby 
been relieved from any legal ol&im ( 0 ). 


947. Where one person has been compelled to pay the debt or Payment of* 
discharge the liability of another, the law will, as a general rule, pother 1 * 
imply a contract on the part of such other person to indemnify debt> 
him, as though the payment had been made at the request of the 
other, and he who has been compelled to pay may recover the 
amount of the payment under the title of money paid to the 
other’s use (/). 


948. The most oommon example of a compulsory payment to indemnity of 
the use of another occurs where a surety, or a person in a position surety, 
analogous to that of a surety, is called upon to pay a sum of money 
on the default of the principal debtor or other person primarily 
liable. He may recover in this form of action the money so paid, 
by reason of the implied contract of indemnity (g). Thus, a person 
becoming bail for another may recover from that other any sum 
which he has been compelled to pay through his default (h ) ; the 
drawer or indorser of a bill who has been compelled to pay the 
holder may sue the acceptor; and the acceptor of an accommodation 
bill is entitled to be indemnified by the person accommodated (t). 


( 0 ) It is immaterial in suoh a oase whether the payment discharges a debt 
due to a stranger or is a loan or gift to him (per Pollock, O.B., m Brittain 
v. Lloyd (1845), 14 M. ft W. 762, at p. 773). 

(/) Johnson v. Royal Mail Steam Packet Co. (1867), L. R. 3 C. P. 38; 
Oebhardt v. Saunders i [18921 2 Q. B. 452 ; Andrew v. St. Olave’e Board of Works, 
[1898] 1 Q. B. 776 ; The Heather Bell , [1901] P. 143, per JEUNE, P., at p. 133. 
Though the person compelled to pay usually stands in some kind of relationship 
to the person for whom ne pays, no relationship or privity is necessary to give a 


right of aotion {per Bindley, L. J., in Edmunds v. Wallin „ , 

811, 0. A., at p. 815 ; and see per WlLLES, J., in Boberts y. Crowe (1872), L. R. 
7 0. P. 629). See also Ch'iffenhoofe v. Daubrez (1855), 5S.&B. 746 ; The Orchis 
(1890), 15 P. D. 38 ; England v. Marsden (1866), L, R. 1 0. P. 529, which was 
questioned in Edmunds v. Wallingford , supra. 

-For cases in which a person in the course of his employment is compelled to 
discharge' a liability for whioh his employer is primarily liable, see title 
Agency, Vol. I., p. 196. 

(a) Hales v. Freeman (1819), 4 Moore (o. P.), 21 ; Bate v. Payne (1849), 
13 u. B. 900 ; compare Foster v. Ley (1835), 2 Bing. (n. o.) 269. For persons w 
a position analogous to that of a surety, see Longchamp v. Kenny (1779), 1 Doug. 
<k. B.) 137. and Brown v. Hodgson (1811), 4 Taunt. 189. In the latter oase a 
carrier by mistake delivered goods to JB. instead of to 0. ; being compelled to 
pay their value to 0., he was held entitled to recover from, B. The implied con. 
tract of indemnity nay be ousted by an express agreement between the parties, 
or by the taking of security ; see Toussaint v. Martinnant (1767), 2 Term Rep. 100. 

(A) His indemnity extends to ell expenses to which he ut but by reason of 
having given bail (Fithir v. Fallow* (1804), 5E«p. 171 ; Emery y.'Qtdrk (1667). 
2UB,(w.b.) 582; see also Jones v. Orchard (1855), 16p.S.‘614). 

(4 Pownal v. Ferrand (1827), 6 B. ft C. 439; Asprey v. Levy (1647), 16 M, ft 
W. &51 ; Reynolds y. Doyle (1840), % Sooti (jr. nX 48 \ Driver r, %fton(1852), 
17 Q. B. 989 ; Bteaden v. Charles (1831), 6 Moo. ft E 14 ; . set Bills of 

Exchange Ant, 1882 (46 ft 46 Viet. e. 61), s. 28, and tflfcBn As d» Exchange, 
Pbomissoby Notes and Negotiable iNSTxwissts, VoL II., pp. 520 et seg. 
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Contract, 


Scot. 9 . 
Money paid. 


AMlgnmcnt 
of lease. 


Taxes paid 
by tenant. 


Liability 
undertaken 
by agreement. 


Bo, where a partner accepts a bill in the name of the firm for a 
debt due from him personally, and the other partner iB compelled 
to pay the bill, the latter may recover the amount fronl the former 
as money paid to his use (j). 

On the same principle a tenant who has assigned his lease, and 
is afterwards compelled to execute repairs under his covenant with 
the lessor, may recover the cost from the assignee, such assignee 
being primarily liable ( k ). 

949. There is another class of cases closely similar, in which 
the defendant, though not primarily liable as regards third persons, 
is required by statute to discharge a liability which would otherwise 
fall on the plaintiff, and by reuson of his default the plaintiff has 
been compelled to pay. Thus, where a landlord is required to bear 
the burden of taxes which are payable in the first instance by the 
tenant, and fails to do so, the tenant may (unless he is restricted to 
making a deduction from his rent ( l ) ) recover the amount of such 
payment as he has been compelled to make, under an implied 
contract with his landlord, and as having been money paid to his 
use(wt); but where the statute itself provides the tenant's remedy, 
as in the case of the landlord's income tax, by allowing him to 
deduct the tax or other expense from the rent, that, as a general 
rule, is his only remedy, and a tenant who omits to make the 
deduction cannot treat his payment as having been made to his 
landlord’s use (n). 

950. Or again, the defendant, instead of having the liability 
imposed upon him by statute, may have taken upon himsolf by 
agreemont with the plaintiff the duty of discharging a liability 
which would otherwise fall on the plaintiff, and if, by reason of his 
breach of such agreement, the plaintiff has been compelled to pay, 
he may recover the amount as money paid to the defendant’s 
use (o). 


(j) Cross v. Cheshire (1851), 7 Exoh. 43. 

(A) Moule v. Garrett (1872), L. It. 7 Exoh. 101, Ex. Ch. See also Johns v. 
Vink , [1900] 1 Oh. 5296 ; Bonner v. Tottenham und Edmonton Permanent Invent - 
meut Building Society , [1899] 1 Q. 13. 161, 0. A. 

(2) As, for example, under the Metropolitan Building Act, 1855(18 & 19 Viet 
e. 122), repealed by the London Building Act, 1894 (57 & 58 Viet. c. ocxiii.), s. 215. 

(m) Earle v. Maugham (1863), 14 0. B. (n. s.) 626; Dawson v. Linton (1822), 
5 B. ft Aid 521 ; Baker v. Creenhill (1842), 3 Q. B. 148. 

(n) His payment will be treated either os a voluntary payment and not recover- 
able (Denhy v. Moore (1817), 1 B. ft Aid. 123 ; and see poet, p. 477), or else as a 
payment of rent- in advance and not recoverable os money paid to the use of 
the landlord until the whole of the rent has been paid in full [Cumminy v. Bed- 
borough (1846), 15 M. ft W. 438, per Alderson, B., at p. 443 ; Stubbs v. Parson 
(1820), 3 B. & Aid. 516, per Bayley, J. f at p. 520). The law on this point is 
perhaps not free from doubt; see Robinson on Income Tax, 2nd ed.,pp. 148, 274. 

(o) lie may, of course, also claim damages for breach of the agreement. 
Buon an agreement may even be implied, either by custom ( Grieeell v. Bobinson 

r fj), 3 Scott, 329 ; see also Wilkinson v. Grant (1856), 18 0. B. 319) or on 
special facts of tbb case (Hawley v. Beverley (1843), 6 Scott (n. r.), 637 ; 
Stone v. Evans (1797), Peake, Add. Cas. 94). Contrast, however, with Orissell v. 
Bobinson, supra* the earlier case of Spencer v. Parry (1836), 3 Ad. ft EL 331, where 
it was held that this form of action would not lie against a tenant forthe breach 
of an agreement to pay landlord*? taxes. In Bate ▼. Payne (1849), 13 Q B. 
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So, where a person in the coarse of his employment incurs too*, s. 
a liability on the employer’s behalf which he is compelled to dis- Money paid, 
charge, he may recover any payment made thereunder from his u . — • 

employer ( p). incurred In 

This rule applies to the case of a plaintiff who has incurred room of 
expense in defending an action on the defendant's behalf or at his 
express or implied request (q). But a plaintiff who has accepted an 
accommodation bill and been compelled to pay the costs of an action 
brought thereon cannot recover such costs from the person accom- 
modated in this form of action (r) unless he was requested by him 
to undertake the defence ( 5 ). 

961. A voluntary (t) payment made by one person on behalf of Voluntary 
another without his request is not recoverable under this form of payment, 
action (u), however clearly the payment is for the defendant's 
benefit (#) » and even though it may relieve him from a legal 
liability (y ), or though followed by an express promise of reimburse- 
ment (?). But it has been said that where the person for whom a 

1)00 , uii executor, bomg required to pay duty on profits accruing from and ou 
tho principal value of leaseholds which ho had allowed the logatee to occupy 
for fifteen years, recovered the sum paid from the legatee. 

(p) for illustrations see under title Agency, Vol. X., p. 1X5. . 

(7) Howes v. Martin (1794), 1 Esp. 101 ; Williamson v. Henley (1829), G Bing. 

299 ; ■ Frixionc v. Tayltaferro (1856), 10 Moo. P. 0. 0. 175; Re Wells and 
Croft , Ex parte Official Receiver (1895), 72 L. T. 359; Peltman v. Keble (1850), 

9 0. B. 701. So the costa of an action brought on another’s behalf with his 
authority, oxpross or implied, may be recovered from him in tlus form of 
action (Bailey v. Macaulay (1849), 13 Q. B. 815; Curtis v. Barclay (1826), 

5 B. & 0. 141). 

(r) Scaver v. Starcr (1834), 6 0. & P. 673. 

W Garrard v. Cottrell (1847), 10 Q. B. 679 ; Gitlett v. llippon (1829), Mood. 

6 M. 406. 

( t ) The meaning of “ voluntary ” is the same as in the next section, 
v ‘ Money had and received” ; some of the following cases are common to both 
sections. 

(u) Lampleiyh v. B rath wait (1615), Hob. 105, 1 Smith, L. 0., 11th ed., 141; 

Venby v. Moore (1817), 1 B. & Aid. 123 ; Wilton v. Ray (1839), 10 Ad. & El. 82 ; 

Bradshaw v. Bradshaw (1841), 9 M. & W. 29 ; Cartwriyht v. Rowley (1799), 2 Esp. 

723 ; Re National Motor Mail-Coach Co., Ltd., Clinton's Claim, [1908] 2 Oh. 515, 

0. A., at pp. 620, 523. A sheriff cannot recover money paid for keeping goods seized 
under a writ, without on express request {Bilks v. Havelock (1813), 3 Camp. 374). 

(x) Tappin y.Broster (1823), 1 0. & P.112 ; Re Leslie, Leslie v. French (1883), 

23 On. D. 552 ; FalcJce v. Scottish Imperial Insurance Co. (1886), 34 Oh. D. 234, 

0. A ; Re Winchilsea's ( Earl) Policy Trusts (1888), 39 Ch. D. 168; Fry v. Lane 
(1888), 40 Ch. D. 312 ; Atkins v. Ranwell (1802), 2 East, 505. See also Victors 
v. Davies (1844), 12 M. & W. 768. 

(y) Sleigh v. Sleigh (1860), 6 Exch. 614 ; Johnson v. Royal Mail Steam 
Packet Co. (1867), L. E, 3 0. P. 3 8, per WlLLKS, J„ at p. 43. The defendant 
may be liable, however, for a payment which is not voluntary, even though ho 
may not thereby be relieved (see p. 405, ante). 

(s) Eastwood v. Kenyon (1840), It Ad. & El. 438 ; Re Notional Motor Mail-Coach 
Co. t Ltd., Clinton* s Claim , supra , overruling on one point Re English and Colonial 
Produce Co., Ltd., [1006] 2 Oh. 435, 0. A An apparent exception to the rule 
that voluntary payments cannot be recovered is sound in the oase of a stranger 
incurring expense in the burial of a woman separated from her husband. He * 
may recover suoh expense from the husband, probably on the ground of public 
polioy ( Ambrose v. Kerrison (1851), 10 0. B. 776 ; see also Bradshaw v. Beard 
(1802), 12 0. B. (k. s.) 344). A fortiori, a plaintiff cannot reoover money paid for 
the defendant against the defendant’s will {Stokes v, Lewis (1766), 1 Term Bep. 

20; Warwick v. Slade (1811), 3 Camp. 127; Fisher v. Liverpool Insurance Co. 
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Contract. 


siot. 2 . voluntary payment has been made has the option of either adopting 
Money paffc or declining the benefit, and he elects to adopt it, he will become 
. liable to repay the money so paid on hie behalf (a). ' 

“Compel 952. The compulsion applied to make the plaintiff pay the 
•ion." defendant’s debt need not, however, be a legal compulsion which 

admits of no alternative (b). Thus, an under-tenant paying his imme- 
diate lessor’s rent under threat o! distress or eviction by the head 
lessor pays under compulsion, and may recover the rent as money 
paid for his lessor’s use ( c ), and a payment made on demand to a 
person in a position to dictate terms which there is no legal obliga- 
tion to accept is deemed to be made under compulsion (d) ; if, 
however, the payment is made in pursuance of any Buch terms, 
but alter the compulsion has been removed, the payment is no 
longer deemed to be compulsory and is not recoverable (e). So 
long as the compulsion exists, it is immaterial by what machinery 
it may be applied (/). It is not necessary, in order to render a 
payment compulsory, that the plaintiff should have waited till legal 
proceedings were actually taken against him (jj) ; nor, on the other 
hand, is he disentitled to recover because time may have been given 
him for payment (h). 

floods Another kind of compulsion which is not strictly legal compulsion 

distraiued occurs where a person incurs expense in order to recover his own 
goods which have been lawfully seized or detained for another's 
debt (i). The most common example is where one person’s goods 


(1874), L.R0Q. B. 418, Ex. Oh. ; Home Marine Insurance Co. v. Smith, [1808] 
2 a B. 351, 0. A. ; Bowlby v. Bell (1848), 3 C. B. 284 ; Howard y. Tucker (1831), 
1 B. & Ad. 712). 

(а) Leigh v. Diekeson (1884), 15 Q. B. D. 60, C. A., per Brett, M.B., at 

pp. 64, 65 ; Barber v. Broum (1857), 1 0. B. (N. s.) 121, 151 ; Roberta v. 
Champion (1826), 5 L. J. (o. B.) (k. m.) 44. , 

(б) There may be “practical without “actual legal” compulsion (see upon 
this point North v. Walthajnstow Urban District Council (1898), 62 J. P. 836 ; 
but see also Ellis v. Bromley Rural District Council (1899), 81 L. T. 224). 

(c) Murphy v. Davey (1884), 14 L. B.Ir.28; Jones v. Morris (1849), 3 Exch. 742. 
See, after July 1, 1000, Law of Distress Amendment Act, 1908 (8 JEdw. 7, o. 53), 
and title Distress. 

J d) Atkinson v. Denby (1862), 7 H. tfc N. 934, Ex. Ch., in which case defendant 
used to agree to a composition unloes plaintiff paid him £50 : plaintiff held 

iJil % a__ “ n Til ^ A Cl a >m 7 _ 


entitled to reooyer; Smith v. w % 
entering into a composition scheme a, 
of bills to the defendant, and was eUl 
third persons as holders for raluo ; Jh 


Smith v. Bromley (1760), 2 Doug. (K, u.) 696, n. 
(e) Wilson v. Ray (1839), 10 Ad. A El. 82. 
(/) Cross v. Cheshire (1851), 7 Exoh. 43. 
with A., gave a promissory note in the partne: 


i, 6 M. * S. 160, whera pUidtiff on 
to give preferential payment by way 
uently compelled to pay each bills w 
■on v. Riley (1843), UM. A W. 492; 


In this case B., being in partnership 

, gave a promissory note in the partnership name, for hie private debt. A., 

having been compelled to pay on the note, Was held, entitled to recover against B. 

(a) Maydeto v. Forrester (1814), 5 Taunt 615; Etuttcn v. Byte (1816), 
8 Taunt 289; Cordron r. Masserene {Lord) (1792), Peake, 194; Hales v. Freeman 
(1819), 4 Moore (o. *.), 21; per BUrrovos, J., at p. 82. But payment without 
legal obligation, as by the drawer of an accommodation bill who has received 
no notice of dishonour to' fhe holder, is voluntary and not recoverable (Sleigh 
.V. Sleigh (1860), 5 Bxch.*614). * 



from setting up his 
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have been lawfully distrained for rent doe to another person's 
landlord. The owner of the goods may in such a oase redeem 
them and recover the expense from the person distrained upon (&)» 
But no such right of indemnity will be implied where the goods 
are left on the premises distrained upon for the convenience of 
their owner (Z), or where as between the owner % of the goods and 
the tenant the owner is liable for the rent (m). A fortiori , a person 
who without request pays money to prevent distraint upon another 
person's goods cannot recover in respect of suoh payment (n). 

953. Analogous to the case of a plaintiff having redeemed his 
own goods distrained for the defendant's rent is that of a plaintiff 
having paid off a lien incurred by the defendant in order to obtain 
his own goods. He y too, may recover the sum so paid from the 
defendant (o). 

954. A plaintiff, though under no legal compulsion to pay 
money on the defendant’s behalf, may have paid it under such 
circumstances that the defendant will not be allowed to dispute is 
authority. In this case, too, the plaintiff will be entitled to recover 
the amount so paid as having been paid for the defendant’s use O’)* 

955. In order to be entitled to recover in this form of aoHon the 
plaintiff must have made an actual or virtual payment of money (?). 


title against the oreditor. A- was nevertheless entitled to be indemnified by 
13. In the latter case a claim in rem brought against a vessel was paid off by 
the mortgagees of the vessel, who were held entitled to be indemnified by the 
mortgagors. After July 1, 1009, the remedy of the owner of the goods will be to 
proceed under s. 1 of the Law of Distress Amendment Act, 1008 (8 Edw. 7, o. 83). 
Bee title Distbess. 


(A) Emil v. Partridge (1799), 8 Torm Rep. 308 ; and see Edmundt v. Walling . 
furd (1885), 14 Q. B. D. 811, 0. A. These two cases were considered in Re Button , 
Ex parte B fatitide, [1907] 2 K. B. 180, 0. A., at pp. 188, 190. Reference may 
also be mode to Taylor v. Zamira (1816), 6 Taunt. 524. In Sapeford v. Fletcher 
(1792), 4 Term Rep. 511, an under-tenant paid his lessor's ground rent under 
threat of distress by the superior landlord, and was held entitled to deduct such 
payment from his own rent (see also Graham v. Tate (1813), 1 M. & S. 009 ; 
Gregory V. Stanway (I860), 2 F. & F. 309). If he does not redeem the goods he 
cannot recover their value in this form of aotion ( Moore v. Purhe (1809), 11 East, 
52; and see p. 476, poet , and compare Bodgere v. Maw (1840). 15 M. ft W. 444). 

*(/) Griffenfiooje v. Dauhrex (1855), 6 E. ft B. 746, Ex. Ch. ; and it makes no 
diosrenoe that the tenant also may incidentally reap a benefit. In England 
v. Marsden (1866), L. R. 1 0. P. 529, the plaintiff had a bill of sale on 
defendant's goods, but after seizing them he allowed them for his own con- 
venience to remain with the defendant, and subsequently paid defendant's rent 
to prevent suoh goods from being distrained. He was held not entitled to 
reoover; but the decision was doubted in Edmundt v. Wallingford (1665), 14 
Q. B. D. 811, 0. A. As to the right of contribution where one of two persons 
who hold separate under-leases derived from one original lease has pud the 
whole rent under threat of distress by the .original lessor, see p. 472, poet. 

(m) Eimmde v. Wallingford, supra. 

(»} Jones v. Simnwn* (1881), 45 J. F. 666. 

(o) But he must give the defendant an opportunity of disputing the amount 
of tbs Ren (Sevan v. Watert (1826), 3 0. ft P. 520 j and sge Johnton v. Royal Mail 
Steam Packet Co. (1867), 17 L. T. 445, case suggested by Willes, J., at p. 450). 

(p) Alexander v. Fans (1836), 1 M. ft *W. 511. . . • 

(f) See cases cited in following notes, and analogous case* under'^lCbney had 
ana received,” p. 473, poet. 
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Contract. 


sect. s. Neither the incurring of a liability (r) nor the loss of goods (a) can be 
Money paid, treated as money paid. 

Ana (tense 956. Further, for this form of action to lie, it is essential that 
of defendant, the payment should have been strictly for the use of the defendant. 

Thus, where a plaintiff had bought stolen cows in open market and 
paid for their keep, and on conviction of the thief the cows had 
revested (t) in the defendant, it was held that the plaintiff could 
* not recover the price of their keep as money paid to the defendant's 

use, because from the time when the plaintiff purchased them until 
conviction of the thief they were the plaintiff's own property (a). 

» nce 957. Where a person makes a payment in discharge of a liability 

incurred in consequence of his own negligence or breach of duty (6), 
plaintiff. or re 8p GC t 0 f a transaction which he knows to be unlawful (c), or 
a gaming or wagering contract (d), no contract to indemnify him 
will be implied. But the illegality of a transaction in respect of 
which a payment is made will not disentitle the person making the 
payment to indemnity where the transaction is not illegal in itself, 
hut only by reason of circumstances"which are unknown to him (e). 


£ 


(r) IhuB, where one of the makers of a joint and several promissory note 
.ve a bond to tho holder when the note was duo, but paid no money on the 
ind, it was held that ho could not recovor contribution against other makers 

of the promissory nolo [Maxwill v. Jameson (1818), 2 B. & Aid. 51) ; andseo Taylor 
v. Higgins (1802), .'3 East, 169 ; but see also Barclay v. Gooch (1797), 2 Esp. 571, 
whoro Lord Kenyon hold that a plaintiff giving a promissory note for the defen- 
dant's debt, which tho defendant’s creditor accepts in payment, may maintain an 
action against tho defendant for money paid to his use. See this Last and other 
cases discussed in Fahey v. b'rawley (1890), 20 L. 11. Ir. 78, at pp. 89, 90. 

(s) Where a plaintiff’s goods are distrained on the defendant’s premises for 
rent due to tho defendant’s landlord and purchased by a stranger, the plaintiff 
cannot maintain an action for money paid to tho use of the defendant, the 
money paid never having been the plaintiff’s money (Moore v. Pyrke (1609), 11 
East, 52) ; and payment by an agent is treated as payment by the principal, 
however principal and agent may ultimately settle their mutual accounts 
(Adams v. Dansey (1830), 6 Bing. 506). But where the plaintiff’s goods are 
seized by a stranger under a writ of ji. fa. for a debt which (as between plaintiff 
and defendant) the defendant should have paid, the plaintiff may recover their 
value from the defendant as “ money paid, because the levy of the sheriff has 
converted the plaintiff’s goods into money (Badgers v. Maw (1846), 15 M. & W. 
444, distinguishing Moore v. Pyrke, supra, on this ground). 

(f) By virtue of the Larceny Act, 1861 (24 & 25 Viet. o. 06), s. 100. 

(a) Walker v. Matthews (1881), 8 Q. B. D. 109 ; and see Royal Mail Strain Packet 
Co. v. Acra»ian(1848), 2 Exoh. 569,; Thurncll v. Symonds (1843), 1 Car. & Kir. 44. 
Bee analogous cases under “ Money had and received,” p. 473, post. 

(5) Pitcher v. Bailey (1807 8 East, 171; Topi is v. Crane (1839), 5 Bing. (n. c.) 
636; Simpson v. Swan (1812), 3 Camp. 291; Skyring v. Greenwood (1826), 4 
B. & C. 281 ; Frixione v. Tagliaf&ro (1856), 10 Moo. P. 0. O. 175 ; Davison v. 
Fernandes (1889), 6 T. L. R. 73 ; Lewis v. Samuel (1846), 8 Q. B. 685 ; Cartp v. 
Topham (1805), 6 East, 892. 

(c) Shacketl v. Rosier (1836), 2 Bing. (n. a.) 634 ; Scott v. Brown , Doering , 
MoNah & Co., [1892] 2 Q. B. 724, C. A. ; Joseph* v. Pebrsr (1825), 3 B. & 0. 639 

S irohase of shares in illegal company); Alikins v. Jupe (1877), 2 0. P. D. 375 
emiuma paid on illegal insurance) ; Re Parker (1882), 21 Oh. D. 408, 0. A. 
egal payments at election) ; Ex parte Mather (1797), 3 Yea. 373 (purchase of 
contraband goods) ; De Begnis y. Annistead (1633), 10 Bing. 107 ; Atkinson v. 
Denby (1862), 7 H . & N. 934, Ex. Ch. And see p. 407, ante. 

(d) Gaming Aot, 1892 (55 Viet. c. 9). See title Gaming and Wagering. 

(e) Betts v. Cihbins (1834), 2 Ad. & El. 57 ; Adamson y. Jarvis (1827), 4 Bing. 
86; Burrows v. Rhodes, £1899] 1 Qu B. 816. 
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Shot. 8. — Contribution. 

958. Where one of several persons jointly or jointly and severally 
liable under a contract is called upon to perform the contract in 
full, or to discharge more than his own proper share, he has, as a 
general rule, a right to call upon the persons jointly or jointly and 
severally liable with himself to contribute to the liability whioh he 
has incurred, and the payment which he has made will be treated 
as a payment to the use of all the co-debtors (/). 

The action for contribution is, therefore, merely an application of 
the implied contract of indemnity which arises where one person is 
compelled to pay the debt of another (g). 

If one of several persons who were originally jointly liable has 
died and has agreed that his executors are to stand in his place 
as regards the contract, his executors will be likewise bound to 
contribute, the liability not being limited to the survivors of the 
joint contractors (h) ; and in the case of a joint and several liability, 
the executors aro liable to contribute apart from any such express 
agreement (/<)• 

959. In estimating the amount of contribution to which a plaintiff 
is entitled the rule at law was that regard must be had to the 
number of persons originally liablo, and not to the number.acfcually 
liable and solvent at the time of payment ( i ) ; but the rule in equity 
was that regard must be had to the number remaining liable and 
solvent at the time of tho payment (j), and the equity rule now pre- 
vails (/e). The defendant is not liable in this form of action to any 
contribution until the amount actually due from him has been ascer- 
tained (0, nor, as a general rule, can the plaintiff require other persons 
to contribute to the costs which he has been compelled to pay in the 
proceedings which established his liability (m) ; but where one of 
several co-defendants pays the whole of the plaintiff’s costs which 

(/) Holme s v. Williumarn (1817), 6 M. & 8. 138; Bnrndl v. Minot (1820), 
4 Moore (c. r.) 340; Edger v. Knapp (1843), 6 Scott (n. it.), 707; Spottiswoodds 
Cate (1855), 6 Do G. M. & Gk 345 ; Marsackv. Webber (1860), 6H.&N.1 (where 
two persona jointly employed an arbitrator and one paid the whole of his fees, 
he was entitled to recover one half from tho other) ; Boulter v. Peplow (1850), 
9 0. B. 493 (joint liability for rent) ; Dimes v. Arden (1836), 6 Nev. & M. (k. b.) 
494 (for repair of a bridge); Lowe v. Dixon (1885), 16 Q. B. D. 455 (joint 
adventurers); Wolmer&hauscn v. Oullich » [1803] 2 Oh. 514; Be Snowdon, Ex 
parte Snoivdon (1881), 17 Oh. D. 44, 0. A. 

( g ) It does not depend on any express agreement between the parties, and in 
that sense there may be no privity between them (Edmunds v. Wallingford 
(1885), 14 Q. B. D. 811, 0. A., per LrNDLEY, L.J. at p. 815). 

(h) Prior v. Ilembrow (1841), 8 M. & W. 873. 

(») Batard v. Hawes (1853), 2 E. & B. 287. 

(j) HUchman v. Stewart (1865), 3 Drew. 271 ; Lowe v. Dixon (1883), 16 Q. B. D. 
455; Ramskdly. Edwards\ 1885), 31 Oh. D. 100. 

(*) By virtue of the Judicature Act, 1873 (36 & 37 Viot o. 66), a. 25. 

\l) Sharpe v. Cummings (1844), 2 Dow. & L. 504 ; Bate* v, Townley (1848), 2 
Exch. 152. See also Wolmershausen v. Ouflirk, supra. 

(m) See and compare Knight v. Hughes (1828), 3 0. & 1\ 467 ; Qillett v. Bippon 
(1829), Mont. & m! 406; Roach v, Thompson (1830), Mont. & M. 487; Myth 
v. Smith (1843), 5 Man. & Gh 405 ; Tindall v. Bell (1843), 11 M. & W. 228 ; and 
Pierce v. Williams (1854), 23 L. J. (ex.) 322. Where, however, the plaintiff has 
defended the previous action at the request of such other persons, or there have 
been special circumstances justifying the defence, he may possibly be able to 
obtain contribution towards the costs he has bcen coinpeued to pay, see The 
Afittwall, [1905] P. 155, per Cozens-Hatidy, Tj. J at p , 178, and title GUARANTEE. 
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Scot. 8. 
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were ordered to be paid by the defendants, he eon obtain contribution 
in respect thereof from the other co-defendanta in the action (n). 

960. The right of contribution exists between co-Bureties(o), even' 
though one surety may be unaware of the existence of the other (p). 
The form of the agreement whereby they have agreed to become 
sureties is immaterial, the real nature of the agreement alone being 
taken into consideration (q). The right of contribution also, as a 
general rule, exists as between coinsurers of the same property, 
although they contracted independently of one another (r). 

961. Where partners are under a joint liability in respect of a 
particular transaction arising out of and connected with the partner- 
ship, and one of them is compelled to pay more than his share of 
such joint liability, the court will not enforce his right of contri- 
bution in respect thereof against his co-partners, because on taking 
a general partnership account it might be found that he was liable 
to repay the amount so recovered («). This rule has, however, no 
application where two or more persons engage in a particular trans- 
action which is distinct and separate fcom their partnership business 
in bucIi case the right of contribution will be enforced (t). 

962. An action for contribution lies where an owner and occupier 
of a portion of property has been compelled to pay tithes in respect 
of the whole (?/). 

963. A common liability being the essence of the right of con- 
tribution, no such right exists in favour of one tenant in common 
of a house who has spent money on proper and reasonable repairs 
against his co-tenant {x), or of a churchwarden who has paid for the 
repair of a church against parishioners who have attended at a 
vestry to sign the order for repairs but without intending to become 
individually responsible (y). So, where a plaintiff and defendant 


(«) Newry Salt Works Co. v. Macdonnell, [1903] 2 I. B. 454. 

(o) Whiting v. Burke (1871), 6 Ch. App. 342; Arcedeckne v. Howard {Lord) 
(1875), 45 L. J. (ch.) 622, H. L. ; Lora Eldon suggested in Cray theme v. 
Swinburne (1807), 14 Ves. 160, at p. 164, that a contract might he inferred 
between co-sureties by reason of their implied knowledge or the equitable 
principle of contribution ; see Cowell y. Edwards (1800), 2 Bos. ft P. 268 ; Turner 
v. Davis (1706), 2 Esp. 478 ; Browne y. Lse (1828), 6 B. ft C. 88® ; During v. 
R tncAetaa (1 800) , 2 Bos. ft P. 270; Kemp y. Finden (1845), 12 M. ft W.421; 
Davies y. Humphries (1841), 6 M. ft W. 168 ; and see title Guarantee. 

(p) Macdonald v. Whitfield (1883), 8 App. Gas. 733, P. C. Compare Re Denton's 
Estate, Licences Insurance Corporation and Guarantee Fund, Ltd. y. Denton, [19Q4] 
2 Ch. 178, 0. A. ; and see title Guarantee. 

(q) Thus, the drawer of a bill who is oompelled to pay the whole may data* 
contribution against "the indorser where the real nature of the agreement 
between them is that both shall be sureties for the aooeptor {Reynolds y. Whetler 
(lSftl), 10 0. B. (N. 8.) 561 ; Macdonald v. Whitfield (1883), 8 App. Cas. 733, P.OL). 

(r) This is a principle of the law of insurance. See title Insurance for details. 
(«) Sedgwick y. DanieU (1857), 2 II. 4N. 310; and see Saddler y. Nixon (1835), 

5 B. ft Ad. 036 ; Wilson V. Cutting (1834), 10 Bing. 436 ; French V. Btyring 
(1857), 2 0. B. (N. s.) 367. 

(0 Sedgwick v. Danietl, supra ; and see title Partnership. 
u) Ohrietie ▼. Barker (1884), 53 L.-J. (Q. B.) 537, 0. A. 

(x) Leiuh y. Dickesm (1884), 15 Q. B. D. 80, 0. A. It is suggested, however, that 
Where a duty to repair rests on the tenants in common, as m the oase where the 
property owned by them has become a nuisance, the right of contribution may 


exist (see same case, tMS liOTDLST , L. J., 
# gj) V. (1824), 8 


68 ). 

il ; and see Spratt y. Powell (1826), 
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hold separate under-leases derived from one original lease, and the #■#*. a. 
plaintiff has paid rent to the superior landlord under threat of distress ContribU' 
upon the premises of both, he is not entitled to sue the defendant tion. . 
for his proportion of the rent so paid as money paid to his use {*). “* 

964. No right of contribution exists between joint tortfeasors (a), Tortfeasor*, 
nor can a person who has been called on to pay a sum of money 
by reason of his own negligence require contribution in respect 
of such sum (6). * 

Shot. 4 . — Money had and received . 

966. Where one person has received the money of another under Money had 
such circumstances that he is regarded in law as having received it aud recolved 
to the use of that other, the law implies a promise on his part to 
make payment to the person entitled thereto, and in default the 
rightful owner may maintain an action for money had and received 
to his use (c). 

966. A contract insuring property is a contract of indemnity only, Subrogation, 
and it is a principle of the law of insurance that an insurer who 
pays as for a total loss is entitled to be subrogated to all the rights 
of the assured in respect of the property. If, therefore, after 
receiving full indemnity, the assured recovers from any third 
person any sum, by way of damages or otherwise, in respect of the 
property, the insurer is entitled to recover such sum as money 


(z) Hunter v. Hunt (1845), 1 C. B. 300 ; Johnson v. Wild (1890), 4 4 Ch. D. 
148, In the former cane the reason given was that the money was not shown 
to he paid for the defendant’s use ; in the latter case that there was no opznmon 
liability upon both parties to pay. The real reason for the rule appears to be 
the practical inconvenience of allowing a right of action which in some oases 
might extend to an unknown number of persons and cause a multiplicity of 
suits (see judgments in each case). 

(a) Therefore, if A. recovers in tort against B. and C., and levies the whole of 
the damage against B., B. cannot recover anything from 0. (Merryweather v. 
Nixan (1799), 8 Term Rep. 186 ; 1 Smith, L. 0., 11th ed., 398 ; see also Adamson 
v. Jarvis (1828), 4 Bing. 72; Moxam v. Grant, [1900] 1 Q. B. 88, and compare 
Betts v. Qxbbins (1835), 2 Ad. A El. 57, and Dixon v. Jrawcus (I860), 30 L. J. (o. B.) 
137). The principle underlying this decision is that no presumed contract to 
subscribe to the commission of a wrong will be enforced (per Lord Halsbuby 
in Palpver v. Wick and Pulteneytown Steam Shipping Co, t [1894] A. 0. 318, at 
p. 333). This rule is confined to oases where the person seeking redress was 
aware that he was committing on unlawful act (Pearson v. Skelton (1830), 1 
M, A W. 504; see also Wooley v. Baits (1826), 2 C. A P. 417 ; Farebrothtr v. 
Analey (1808), 1 Camp. 343; Wilson v. Milner (1810), 2 Camp. 452, per Lord 
EllenboBoUGu). As to contribution between co-trustees in respect of liability 
for a breach of trust, see Ckillingworth v. Chambers, [I860] l Ch. 685, C. A. ; 
Robinson ▼. Batkin, [1896] 2 Ch. 415 ; and title Trusts and Trustees ; and as 
to contribution between co-directors in respect of misrepresentations in pro- 
spectuses, gee Companies (Consolidation) Acts, 1908 (6 Bdw. 7, c, 69), s. 84 (4), 
and title Companies, VoL y . See also titles Agency, Vd. I., p. 145 ; Master 
A jrt> Servant. 

(5) Jf • Breath v. Margetson (1 785), 4 Doug. (X. b.) 278. In that, case A. and B. 
being jointly liable .to pay a sum of money, A. negligently Mid (art thereof to 
persona not entitled arid was held unable to make B. contribute thereto. For 
the special form of contribution known as general average, see title SHAPING 
and Navigation. * , , , 

(<) 8m A Bodega (Jo., Ltd., [1904], 1 Oh. mi.Ujft ' tHMMMI Vn(m 
lavatmmt Oo., Ltd., [1907] 1 Oh. 500; tad <M tin ISimth, L. O., 11th ed., 425. 
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Money had 
, and 
received. 

Privity of 
contract. 


received to his use (d). But this rule does not apply to a sum 
received by the assured by way oi compensation for loss in excess 
of the amount paid by the insurer (e). 

967. Without privity of contract the fact that the defendant 
is wrongfully in possession of money held for the benefit of 
the plaintiff (/), or even in possession of the plaintiff’s own 
money ( g ), does not enable this form of action to be maintained. 
Thus, the action cannot be maintained l>y a client againBt the 
London agent of his country solicitor ( h ), by any creditor against a 
defendant who has received money as servant or agent of the 
debtor ( i ), by a cestui que trust against his trustee (k), by one tenant 
in common against his co-tenant who has received more than his 
share of profits ( l ), nor, generally speaking, by a principal against 
a sub-agent (in). Sufficient privity exists between the trustee of a 
bankrupt and a creditor of the bankrupt who has wrongfully 
obtained payment (n), between an execution creditor and sheriff 
who has retained more than the sum to which lie is entitled (o), or 
who has wrongfully paid over the proceeds of an execution without 
notice of an act of bankruptcy upon an indemnity (p), or between a 
person whose goods have been wrongfully seized as those of an 


{d) Burrell v. Tibbitls (1880), 5 Q. I-J. I). 5G0, 0. A. ; Caatellain v. Preston 
(1883), 11 Q. B. I). 380, C. A. ; Dufvurc.t v. Bishop (18S6), 18 Q. B. D. 373; 
West of England Eire Insurance Co. v. Isaacs, [1897] 1 Q. B. 226, 0. A. ; White v. 
Bobinson (1844), M Sim. 273. And boo title Insurance. 


(e) Ihirnand v. Rodocanachi (1882), 7 App. Cas. 333, 


(/) Junes v. Carter (1845), 8 Q. B. 134, at p. 138 ; Colonial Bank v. Exchange 
Bank of Yarmouth, A ora Scotia (1885), 11 App. Cus. 64,90. P. 0. ; Watson v. 
Bussell (1864), 6 B. & S. 968, Ex. Oh. 

(g) Black v. Siddawciy (1846), 15 L. J. (q. n.) 359. 

(A) Cobb v. Bexhc (1845), C Q. B. 930; Bobbins v. Fennell (1847), 11 Q,. B. 
248; Grayy. Kirby (1834), 2 Dowl. G01. But iu such case tlio court, in the 
exorcise of its jurisdiction over its own officers, will soo that justioe is done 
between the parties (Ex parte Edwards (1881), 8 Q. B. D. 262, 0. A. ; Hamey y. 
Gossan (1847), 11 Jur. 1088). 

(t) Stephens v. Badcuclc (1832), 3 13. & Ad. 354 ; Baron v. Husband (1833), 4 
1), & Ad. 611 ; and Howell y. Batt (1833), 2 Ncv. & M. (k. b.) 381 (expressly on the 
ground of want of privity). This rule does not apply where the agent is liable 
to bo treated ns a principal {Parker v. Bristol and Exeter Hail . C'o. (1851), 6 
Exch. 702). Eor the liability of a banker who has converted his customer’s 
cheque, see title Bankers and Banking. Yol. I., p 5G7. 

(h) Edwards v. Lowndes (1852), 1 E. & B. 81, 89. Unless the trustee 
admits holding money to be paid over {lioper v. Holland (1835), 3 Ad. & El. 99 ; 
Bartlett v. Bimond (1845), 14 M. & W. 49 ; Pardos v. Price (1847), 16 M. & W., 
451, atp. 459 ; Reman y. Hayward (1835), 2 Ad. & El. 666) ; and see p. 490, post. 

(l) Thomas v. Thomas (1850), 5 Exch. 28. 

(m) New Zealand and Australian Land Co. r. Watson (1881), 7 Q. 13. D. 374, 
C. A.; Schmaling y. Tomlinson (1815), 6 Taunt. 147 ; Lockwood v. Abdy (1845), 
14 Sim. 437 ;* Stephens v. Badcock (1832), 3 B. & Ad. 354; Montagu v. Norwood, 
[1893] 2 Q. B. 350, 0. A. ; Pinto v. Santos (1814), 1 Marsh. 132 ; Maw v. 
Pearson ( 1 860), 28 Bear. 196. And see title Agency 1 , Yol. I., p. 171. Compare 
Bs Bussehe v. Alt (1878), 8 Oh. D. 286, 0. A. 

(«) Follett v. Hoppe (1847), 5 0. B. 220. 

(o) Longdill v. Jones £1818), 1 Stork. 345 ; Dale v. Birch (1813), 3 Gamp. 346 ; 
Swain y. Morland (1819;, 1 Brod. & Bing. 370 ; Bower y. Hett, [1895] 2 Q. B. 
337, (J. A. Privity exists between on exeoution creditor and an unaer-sheriff 
(Gloucestershire Banking Co. v. Edwards (1887), 19 Q. B. D. 575). 

(p) Young y. Marshall (1631), 8 Bing. 43. 
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execution debtor and the sheriff (q), and even between an exeoution saw. 4. 
creditor and an under-sheriff (r). Money had 

Direct payment from the plaintiff to the defendant (s), or the and, 
delivery and acceptance of a bill of exchange (t), or an admission by r ®celved. 
the defendant that he holds money to be paid over to the plaintiff ( u ), 
also constitute sufficient privity of contract for the purpose of 
maintaining this form of action. 

968. If A. gives money to B. which B. by mistake hands over to Money pud 
C., there is no privity to enable A. to sue C. in this form of action ( 0 ) ; ,or °* 
but where A. hands money to B. for the express purpose that B. shall anot * er ' 
pay it to C., and B. enters into an engagement with C. so to pay . 

him, then privity of contract is established, and the action lies 
against B., as having constituted himself C.'s agent (w). If B., 
however, repudiates the agency, the privity of contract is wanting, 
and the action will not lie ( x ) ; it is necessary that he should have 
undertaken to hold the money for the plaintiff (a). 

969. Analogous rules govern the assignment of a dobt. The Novation, 
assignment docs not create any privity of contract (ft), but where the 
defendant is indebted to a third person who is himself indebted to 

the plaintiff, and all three parties agree that the defendant shall 
become the plaintiff’s debtor, then privity of contract is created 
between them, and, provided that certain necessary conditions are 
complied with, this form of action is maintainable to enforce pay- 
ment of the defendant’s debt to the plaintiff (c). 


M Ouyhton v. Scppings (1830), 1 B. & Ad. 241. 

fr) Gloucestershire Banking Co. v. Eilwards fl887), 19 Q. B. D. 575. 

(a) Colonial Bank v. Exchange Bank of Yai'mouth, Nova Scotia (1880), 11 
App. Gas. 84, 00, P. C. 
ft) Hooper y. Treffry (1847), 1 Exch. 17. 

(u) Roper v. Holland (1833), 3 Ad. & EL 99, and other cases cited in note (&), 
p. 474, ante. 

(v) Even though A. gave B. the money for a specific purpose ( Rogers v. Kelly 
(1809), 2 Gamp. 123). 

(iw) See Lilly v. Hays (1836), u Ad. & El. 548; Hodgson v. Anderson (1825), 3 
B. & G. 842 ; Crowfoot v. Gurney (1832), 9 Bing. 372 ; Robertson v. Fauntleny 
(1823), 8 Moore (o. P.), 10; Hamilton v. Spottiswoode (1849), 4 Exoh. 200 ; Noble 
-v. National Discount Co. (I860), 5 H. & N. 225 ; Stevens y. Hill (1805), 5 Esp. 
247; Langston v. Convey (1815), 4 Gamp. 176; l)e Bernales v. Fuller (1810), 
14 East, 590, n., as explained in Yates v. Bell (1820), 3 B. & Aid. 643 ; Baron v. 
Husband (1833), 4 B. & Ad. 61 1. And the action lies though there may be no 
debt due from A. to O. ( Walker v. Rostron (1842), 9 M. & W. 411; Grijffin y. 
Weather by (1868), L. R. 3 Q. B. 753). 

(*) Williams v. Everett (1811), 14 East, 582 ; Yates y. Bell, supra ; Gibson ▼. 
Mind (1824), 9 Moore (c. p.), 31; Wharton v. Walker (1825), 8 Dow. & By. 
(k. b.) 288 ; Moore v. Bushel l (1857), 27 L. J. (ex.) 3 ; Hill ▼. Boyds (1869), 
L. B. 8 Eq. 290; Johnson ▼. Robarts (1875), 10 Oh. App. 505. 

(a) Barlow v. Browne (1846), 18 M. & W. 120; Howell V. Bait (1833), 2 
Nev. &M. (k. b.) 381; MorreU v. Woottm (1852), 16 Bear. 197; Malcolm y. Scott 
(1850), 5 Exch. 601 ; Bell y, London and North Western Rail, Co. (1852), 15 Beav. 
548 ; Brivd y. Hampshire (1830), 1 M. & W. 365 ; Scott v. Batcher (1817), 3 Mer. , 
652; Wedldke y. Hurley (1830), 1 Or. & J. 83 ; Stewcrt v. Fry (1817), 1 Moore , 
(o. P.), 74 ; Baron v. Husband (1833). 4 B. & Ad. 611. 

(ft) Jones y. Carter (1845), 8 Q. B. 134. Debts and other choses in action are 
now, however, assignable; see p. 494, post. 

(c) See p. 505, post. 
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Contract, 


Scot. 4 . 970. It is always neoessary that tha money claimed as having 

Money had been had and received to the plaintiff’s use should be a defined and 
.and ascertained sum (d), and money or its equivalent must have been 

received, actually received by the defendant (e), or at least the defendant 

Definite sum must be estopped from denying its receipt (/). Thus, no claim for 
of money. money bad and received can as a general rule be maintained where 
the defendant has in fact received goods and not money (g ) ; but 
the action lies where there is a presumption that goods received 
by the defendant have been converted into money (a), and things 
which can readily be turned into money have often been treated as 
equivalent to money for this purpose (i). 

Mast be Moreover, the money mast be either the plaintiff's money (&) 

v plaintiff's or money in which he is directly interested (Q, and the money or 

money. 


(< d ) Harvey v. Archbold (1825), 3 B. <& C. 626 ; Qarbett y. Veale (1843), 6 Q. B. 
408. In tho latter case the plaintiff, an execution creditor of one partner, who 
had soized under a fi. fa., claimed against the assignee in bankruptcy, who had 
sold the goods seized Ly the sheriff, on behal/ of the creditors of the partnership 
firm. The plaintiff 's claim was hold not ascertained, because the amount avail- 
able to satisfy it was only the surplus after payment of partnership debts and 
depended on a settlement of accounts. So it was held in Bovill v. Hammond 
(1827), 6 B. ft 0. 149, that the action does not lie for a demand arising out of a 
partnership transaction, tho proper remedy between partners being an account ; 
see also Edwards v. Bates (1844), 8 Soott (n. K.)» 408. 

(e) See note (n), p. 477, post. 

If) Prince v. Oriental Bank Corporation (1878), 3 App. Oos. 325, P. C., per 
6ir MONTAGUE E. Smith, at p. 328. 

(g) Even though such goods have been seized by the plaintiff as distress and 
returned to the defendant on a promise to pay rent due to the plaintiff. In 
such case the goods remain the defendant's goods, and are not money 
had and received to the plaintiff’s use ( Leery v. Ooodeon (1792), 4 Term Bep. 
687). 

(A) Lovgrhamp v. Kenny (1779), 1 Dong. (k. b.) 137. Where goods were 
expressly intrusted to plaintiff for sale, and, defendant wrongfully obtaining 
possession of them, plaintiff was compelled to pay their value to the owner, for 
which he sued defendant ( Hunter y. Welsh (1816), 1 Stark. 224). 

(t) E.g., country bank notes (Pickard v. Banhss (1810), 13 East, 20) ; rupees 
(Ehrensperyer v. Anderson (1848), 3 Exch. 148, but see M‘ Lachlan v. Evans 
(1827), 1 Y. & J. 380) ; a set off or such similar adjustment of accounts as will 
put the parties in the same position as if money had passed (Blandish v. Boss 
(1849), 3 Exoh. 527; Wilson v. Coupland (1821), 5 if. & Aid. 228; Spratt v. 
Jfobhovse (1827), 4 Bing. 173 ; and see Longchamp y. Kenny, supra ; but see also 
Lee v, Hferrett (1840), 8 Q. B. 820), a lull treated os payment (Barclay v. Qooch 
£1707), 2 Esp. 671), but not a bill not yet due (Atkins v. Owen (1836), 4 Ad. & El. 

( 2 ) Not necessarily his identical coins (h'dlett y. Hoppe (1847), 6 0. B. 226, at 
p. 240; AUanson v. Atkinson (1813), 1 M. & 8. 583). It will be treated as the 
plaintiff's money for the purpose of this action if the plaintiff parted with it in 
the bond fide belief that it was his own and under a mistake of fact (Btandish 
y. Boss (1849), -3 Exdi. 627). t 

(1) An agent paying hip principal's money under a mistake of faot may main- 
tain this action in order to free himself from liability (Colonial Bank v. Exchange 
Bank of Yarmouth, Nova Beotia (1886), 11 App. Css. 84, P. CL) ; similarly a hus- 
band in respect of his wife's goods (FsU y. Whittaker (1871), L. B. 7 Q. B. 120). 
Where a tenant by his landlord's direction paid rent to a thud penon, it was held 
i that, since the tenant had paid his own mOnOV and not the landlord's, this action 
would not lie at the suit of the landlord against the third person (Leader v. Leader 
(1871), 8 1. B. <X L. 20; there was also want of privity). Monty in the custody 
of the law is not the plaintiff ’s money (Yates v. Eastwood (1851), 6 Exch. 806, 
806). See analogous cases, p. 470, ante. 
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its equivalent must be clearly proved to have come into the fl*».4. 
defendant's hands (m). Money had 

end 

971. The action for money had and received is not maintainable received, 

where the parties cannot be restored to their original position (n), nor when action 
where the real question at issue is the title to land (o), nor where a not maintain- 
special remedy is provided (p). abltt * 

972. There are also cases in which on equitable grounds the Debt of 1 
action cannot be maintained. Thus, it has been said that where honoar * 
money has been paid which was due in honour and conscience the 
amount so paid cannot be recovered back, although payment could 

not have been legally enforced by the defendant (q). The com- 
monest examples are payments the claim to which could have been 
resisted on toe grounds of infancy or the Statute of Limitations, 
and payments in respect of gaming and wagering contracts. 

973. A person who voluntarily (7 ) pays a sum of money on another Voluntary 
person’s demand cannot claim a return thereof from the person to w®*®* 


(m) Scott v. Miller (1837), 3 Bing. (x. a) 811. 

(n) Blackburn v. Smith (1848), 2 Exch. 783 ; Hunt v. Silk (1804), O’ East, 449 j 
Anglo-Egyptian Navigation Co. v. Rennie (1875), L. R 10 0. P. 271, at p. 284; 
Freeman y. Jeffries (I860), L. R 4 Exoh. 189 ; Dut sec Blandish y. Rose (1849), 3 
Exch. 627. Suoh a case arisos, for example, where the plaintiff has had possession 
of the defendant’s goods during a oertain period and it is impossible to ascertain 
of what profits the defendant has been depriyed IBeed v. Blandford (1828), 
2 T. & J. 278 ; and see Clyrlce y. Dickson (1868), E. B. ft E. 148). 

(o) Lindon v. Hooper (1776), 1 Cowp. 414 ; but this rule does net apply where 
only past rents are in question {Monypenny y. Bristow (1832), 2 Russ. ft M. 
117 ; and see Newsoms v. Graham (1829), 10 B. ft 0. 234). 

Ip) Atkinson y. Woodhall (1862), 1 H. ft 0. 170; and see note (r), infra. 

Ig) Hunt v. Stokes (1792), 4 Term Rep. 561 ; Bins v. Dichason (1786), 1 Term 
Rep. 286 ; Farmer v. Arundel (1772), 2 Wm. Bl. 824. Probably to-day suoh 
payments would bo classed under the head of voluntary payments (see infra ) ; 
lor payments under illogal contracts, see p. 487, post. 

J r) The meaning of voluntary is the same as in sect. 2, " Money paid, ”p. 467, 
e, and many cases are common to both sections upon this point. The line 
dividing voluntary and compulsory payments is often a narrow one ; thus, an 
excessive payment to a water company on demand without threat was held to be 
voluntary {Slater v. Burnley Corporation (1888), 69 L. T. 636 ; in this oase the 
county court judge (whose decision was reversed) bad held that the company's 
power to out off the water supply amounted to compulsion) ; and payment made 
by a tenant after distress to recover his goods has been held voluntary, on the 
ground that, even if his goods were wrongfully distrained, the tenant had his 
remedy of replevin, or perhaps excessive distress {Stevie v. Beals (1840), 11 Ad, 
ft El. 983, 991 ; but see Graham v. Tate (1813), 1 M. & S. 609, explained and dis- 
tinguiahedin Yates v. Eastwood (1861), 0 Exch. 806, the last case being followed 
in Evans*. Wright (1867), 2 H. ft N. 527), and was not bound to pay the whole 
amount {Glynn v. Thomas (1866), II Exch. 870, Ex. Oh.; Lindon v. Hooper 
(1776), 1 Oowp. 414 ; Knihbs v. Hull (1794), 1 Eep. 84 ; French %FhWps (I860), 

2 Jar. (n. s.) 1169, Ex. Ch.). If the landlord sells the goods, thus making replevin 
impossible, it would appear from the judgment in Glynn v, Thbmas, supra, that 
the addon lies; but see Tofts v. Eastwood, supra, and Evans v. Wright, supra, 


where it Was held that this action would not lie i 
to leave the surplus after sale in the hands 


a landlord who had omitted 
tinder stab § Will, ft 

Mar. o. 6, because another remedy wee still available. The action life if there 


is tender before im; 
where it wee said 


... V. Warburton 
Thomas, supra, was notH 


»), &:& «£. <07, 
* extended ; Green v. 
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Money bad 
and 

received. 


Payment 
under duress. 


Wrongful 
detention of 
goods. 


whom payment was made as money had and received to his 
use, for, since he might have resisted the demand, the payment 
must be taken to have been voluntary (a ) ; but, if the payment 
is made nnder duress or some other form of compulsion other than 
legal compulsion, it is not deemed to be a voluntary payment, 
and the amount may be recovered back in this form of action. 

A payment is not considered voluntary when made under threat 
of a penal action (b), or of an execution (c), even though no execu- 
tion could lawfully issue (d), nor when illegally demanded and 
paid under colour of an Act of Parliament (e) or of an office (/), or 
undor an arbitrator's award which is ultra vires (g) t nor when one 
party is in a position to dictate terms to the other ( h ) ; nor is a 
payment considered voluntary merely because the person making it 
has not waited to bo sued ( i ) or has been allowed time for pay- 
ment (k). There may be “ practical ” as well as " actual legal ” 
compulsion ( l ). 

974. As a general rule payments made to recover goods wrong- 
fully detained (other than goods distrained for rent) are not 
deemed to be voluntary, and may be recovered. This rule applies 
to payments made under protest to a railway company (?«), or 


Duckett (1883), 11 Q. D. D. 275; Browne v Powell (1827), 4 Bing. 230, the last 
three being cases of distress damage feasant; and see Fell v. Whittaker (1871). 
KB. 7Q.B. 120). 

(a) Brown v. M'Kinally (1795), 1 Esp. 279 ; Denby v. Moore (1817), 1 B. & Aid. 
123; Andrew v. Bridgman, [1908] IK. B. 696, 0. A. Protest, if followed by 
acquiescence, will not prevent payment from being voluntary ( Sprang v. Ham- 
mond (1820), 2 Brod. & Bing. 59 ; Gulliver v. Cosine (1845), 1 0. B. 788) ; but see 
Andrew v. Bridgman , supra, where the question as to the effect of protest was 
raisod but not decided. Payment of an fllegnl demand has been said not to be 
subject of action for money had and received unless paid under an immediate 
and urgent necessity, or as otherwise expressed, unless to redeem one’s person 
or goods (see Dawson v. Remnant (1806), 6 Esp. 24; Fulham v. Down (1798), 
ibid., 26, n.). 

e Unwin v. Lcaper (1840), 1 Man. & Gh 747 ; Taylor v. Lendey (1807), 9 East, 49. 
Hills v. Street (1828), 5 Bing. 37. 

1 Oarratt y. Hooper (1831), 1 Dowl. 28 nor is payment to the sheriff in 
such case payment “ under a legal procoss ” see p. 488, poet) so as not to be 
recoverable ( Valpy v. Manley (1846), 1 0. B. 594 ; Snowden v. Davis (1808), 1 
Taunt. 359). 

(«) Lewis v. Hammond (1818), 2 B. & Aid. 206 ; Steele v. Williams (1853), 
8 Exch. 625 ; Hooper v. Exeter Corporation (1887), 56 L. J. (a B.), 457. 

(/) Traherne v. Gardner (1856), 5 E. & B. 913; Hills v. Street (IS 28), 5 
Bing. 37 ; Morgan v. Palmer (1824), 4 Dow. & By. (s. b.) 283 ; Dew v. Parsons 
(1819), 2 B. & Aid. 582 (though the money is paid under a mistake of law) ; and 
see Waterhouse v. Keen (1825), 4 B. & 0. 200. 

(g) Re Cbombs (I860), 4 Exch. 839 ; Femley v. Branson (1851), 20 L. J. (q. b.) 
178 ; Banes v, Braithwdite (1857), 2K&N. 569. 

(A) And stioh payments may sometimes be recovered even though paid under 
an illegal contract (p. 487, post). 

§ lichen v. MacHin (1838) 1 Dr. & Wal. 621, 636. 

Carter v. Carter (1829), 5 Bing. 406. 

North v. Walthamstow Urban Disirht Council (1898), 02 J. P. 836 ; bat 
see, however, Ellis v. Biyndey Rural District Council (1899), 81 L. T. 224. 

(m) Parker v. Bristol and Exeter Rail. Co. (1861), 6 Exch. 702 ; and see Great 
Western Rail. Co. v. Sutton (1669), L. B. 4 H. L. 226; Baxendale v. Great 
Western Rail. Co. (1864), 16 0. B. (w. a.) 137, Ex. Gh. ; Parker v. Great Western 
Sail. Co. (1644), 7 Scott (n. r.), 835; London and North Western Bail. Co. r. 
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carrier (n) f or pawnbroker (n) wrongfully detaining goods, or a 
solicitor or other person wrongfully detaining deeds (p), or to a 
person claiming to charge for the keep of a chattel on which he 
only has a lien (q). But where goods are seized or detained under 
a bond fide claim, and not for the purpose of exacting money, and 
the plaintiff recovers them by a payment not made under protest, 
but' under an agreement made for good consideration in compromise 
of the claim, he cannot recover back the amount so paid (r). 

976. The action for money had and received lies at the suit of a 
principal against his agent, for money of the principal in the 
agent's hands, or for any profit made by the agent in the course of 
his agency beyond his proper remuneration (a). The action also 
lies at the suit of the principal against any person who has agreed 
to pay a bribe to an agent (£) ; but the action does not lie at the 
suit of a third person against an agent who has accounted to hiB 
own principal for money received by him for the principal's use 
from such third person before notice not to part with it («), unless 
it was obtained by duress or by means of some other wrong on the 
part of the agent (a) ; and where an agent, being himself a debtor, 
receives money on behalf of his principal which his creditor, with 
the knowledge that it is the principal’s money, obtains afld retains 
against the agent’s debt to himself, the principal may recover the 


Everslicd (1878), 3 App. Cae. 1029; Edwards v. Great Western Rail. Co. (1861), 
11 0. B. 588; Piddington v. South Eastern Rail. Co. (1858), 5 C. B. (n. 8.) Ill; 
Jiaxendale v. Eastern Counties Rail. Co. (1858), 4 0. B. (s. b.) 63 ; Finnie y. 
Glasgow and South-Western Rail. Co. (1855), 2 Macq. 177, H. L. 

In) Ashmole v. Wainwright (1842), 2 Q. B. 837. 

(o) Asllty v. Reynold s (1731), 2 Stra. 915. 

( p) Pratt r. Vizard (1833), 5 B. & Ad. 808 ; Wakefield v. Newhon (1844), 6 Q. B. 
276; Fraser v. Pendleburg (1861), 31 L. J. (c. r.) 1 ; Close v. Phipps (1844), 7 
Man. & G. 586; Oates v. Hudson (1851), 6 Exoh. 346; Smith y. Sleap (1844), 12 
M. &W. 585. 

(</) Somes y. British Empire Shipping Co. (1800), 8 H. L. Cas. 338 ; see also 
Atlee y. Backhouse (1838), 3 M. & W. 633, per Lord Abinqer, C.B., at p. 645; 
Shaw v. Woodcadc (1827), 7 B. & 0. 73. 

(r) Atlee y. Backhouse (1838), 3M. & W. 033 ; Callisher v. Bischofsheim( 1870), 
L. II. 5 Q. B. 449 ; see also Re Blythe, Ex parte Banner (1881), 17 Oh. D. 480, 0. A. 

As to the recovory of money paid under a mistake oi fact or law, see title 
Mistake. 

(j) For various illustrations and exceptions, see title Agency, Yol., I., pp. 223 
et sea. The agency and the receipt of the money must be clearly proyed 
(Clarance v. Marshall (1834), 2 Or. & M. 495 ; Wells y. Boss (1817), 7 Taunt. 403). 

(0 Grant v. Gold Exploration and Developmetit Syndicate , [1900] 1 Q. B. 233, 
0. A. ; Hovenden A Sons v. Millhoff (1900), 83 L. T. 41, 0. A. 

(u) Taylor v. Metropolitan Rati. Co,, [1906] 2 K B, 55 ; Holland v. Russell 
(1863), 4 B. & S. 14; Owen A Co. y. Cronk, [1895] 1 Q. B. 265, 0. A.; Shand 
y. Grant (1863), 1 6 0. B. (n. s.) 324. For many other instances see title Agency, 
YoL I., pp. 223 et eeq., and lor cases illustrating the difference in this respect 
between an agent receiving money by mistake and accounting therefor and a 
person receiving money by mistake for his own benefit, see Kkinwort, Sons A 
Co. v. Dunlop Rubber Co. (1007), 97 L. T. 263, II. L., and Continental Caoutchouc 
and Gutta Percha Co. v. JCleinwort, So'is A Co. (1904) # 90 L. T. 474, 0. A. , 

(a) Steele v. Williams (1853), 8 Exch. 626; Re Chapman, Ex parte Edwards 
(1884), 13 Q. B. D. 747, 0. A. ; Sharland v. Mildon (1846), 6 Hare, 469 ; 
Smith v. Sleap (1844), 12 M. & W. 585 ; Close v. Phipps (1844), 7 Man. A G. 586 ; 
Wahqfidd y. Newbon (1844), 6 a B. 276 ; Oates v. Hudson (1851), 6 Exoh. 348. 
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Contract* 
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Money had 
and 

received. 
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money from the creditor of the agent as money had and received to 
his (the principal’s) use (b), 

976. A stakeholder who has received money tor the eipress 
purpose of. holding it until it has been ascertained who is entitled 
thereto is liable in this form of action if he wrongfully parts with the 
money (c) f and this principle applies to the case of an auctioneer 
holding a deposit (d ) ; but the stakeholder is not bound to pay 
until it has been decided who is entitled to the money and the decision 
has been communicated to him (e). Similarly, a person to whom 
money has been intrusted for a specific purpose is liable if he fails 
to apply the money as directed or to account for it (/). 


Deposit at 977. A solicitor who receives a deposit on behalf of a vendor at 
motion. ft sale by uuction is primd facie an agent of the vendor only, and 
not a stakeholder (g); consequently there is no privity of contract 
between him and the purchaser, ana an action against him at the suit 
of the purchaser for money had and received will not lie, even if 
the Bale goes off owing to the vendor’s default ( fi ). An auctioneer, 
however, who receives a deposit under such circumstances is none 
the less a stakeholder because he may happen to be also a 
solicitor (£), and it is competent in any case for the parties to agree 
that the solicitor shall hold the deposit in the capacity of a 
stakeholder (A). 


t litt v. Martindale (1856), 18 0. B. 314. 

Cowling v. Beachum (1823), 7 Moore (C. P.), 405 ; Sadler v. Smith (1869), 
5 Q. B. 40, Ex. Oh. 

(d) Duncan v. Cafe (1837), 2 M. & W. 244; Crag v. Gutteridge (1828), 1 
Man. & By. (k.b.)614; Furtado v. Lumley (1890), 0 T. L.B. 168; Harington v. 
Iloggari (1830), 1 B. & Ad. 577 ; Burrough v. Skinner (1770), 5 Burr. 2639 ; 
ana see Edward* v. Hodding (1814), 5 Taunt. 815 ; but otherwise when the 
deposit is paid to an agent ‘for the vendor (Ellis v. Goultov , [1893] 1 Q. B. 360, 
0. A.). 

(«) Wilkinson v. Godefroy (1839), 9 Ad. & El. 538 ; Lee v. Munn (1817), 1 
Moore (o. p.), 481 ; Gaby v. Driver (1828), 2 Y. & J. 549 ; Brown v. Overbury 
(I860), 11 Exeh. 715. For the position of a stakeholder in a gaming transaction, 
see title Gaming and Wagbbikq. 

(/) ^ >arr JL Roberts (1835), 3 Ad. & El. 118; Re Strachan, Ex peris Cooke 
(1876), 4 Oh. D. 123, 0. A. ; Hancock v. Smith (I860), 41 Gh. D. 456, 
0. A. ; Re Wrtford , Carmichael ▼. Rudkin (1897), 13 T. L. R. 153 ; Scott v. Surman 

B Willes, 400; Giles ▼. Jerkins (1807), 9 East, 12; Thompson v. Giles 
3 Dow. & By. (x. B.) 733; Eoo parts Salters (1811), 18 Ves. 229; Ex parte 
(1810), 17 ves. 426; Ex parts Bond (1840), 1 Mont D. & De G. 10 ; 
Ex parte Froggatt (1643), 3 Mont D. & De G. 322 ; but the aotion will not lie 
to recover a sum paid on trust for a specific purpose, unless the trust is closed 
and k balance remains in ‘the trustee’s hands ( Case v. Roberts (1817), Holt (ir. P.), 
500). 

(y) EdgeU v. Dag (1865), L. B. 1 0. P. 80; Bamford v. Shuttkworth (1840), 
11 Ad. * El. 920 ; Ellis v. Goulton, [18931 1 Q. B. 850, 0. A. ; Hurley v. Baker 
(1846), 16 M. & W. 26. 

(A) Bamford v. Shuttleworth, supra ; EUis v. Goulton, supra. The aotion, how- 
; ever, lies against the vendor, even before the vendor has received payment over 
**om his agent (Norfolk (Duke) v. Worthy (1808), 1 Gamp. 387). 

(*) Edwards v. Sodding (1814), 6 Taunt 815. 

W Edgtll v. Day t supra, par abating, J., atp. 85 ; see Wiggins r. lord (1841), 
4 Beav. 30. 
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978. Where money has been paid for a consideration which has 
wholly failed, the person who made the payment may recover the 
money back as money had and received to his use. This rule is 
not intended to relieve persons from the results of bad bargains or 
to mitigate the rule of “ caveat emptor " (I) ; thus, a plaintiff who 
has purchased a thing which without his knowledge has ceased to 
exist at the time of sale is entitled to repayment of the price paid 
by him (m), but if the thing purchased existed for a moment after 
the purchase there would be no total failure of consideration, and 
the price would not be recoverable (m) ; so, if a plaintiff who has 
purchased an estate is unable to obtain a legal conveyance, he 
may recover any purchase-money paid (n), but if he has merely 
purchased an estate with an imperfeot title he has obtained 
some valuable consideration, and, whatever other remedy may 
be open to him, he cannot recover any sum paid in thiB form of 
action (o). 

(0 Dree v. Ildbech (1781), 2 Doug. (K. B.) 654; Glare v. Lamb (1875), L. B. 
10 0. P. 334, and coses in next three notes; Griffin v. Caddell (1875), 9 1. B. 
C. L. 488. 
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risk has determined is good and the premium paid thereunder cannot be recovered 
back ( Bradford v. Symondson (1881), 7 Q. B. D. 450, 0. A. ; and see Lowes v. 
Purser (1856), 6 33. & B. 930); Degbie y. Phosphate Sewage Co . flS76), 
1 ft. B. D. 879, 0. A. ' 

(n) Johnson v. Johnson (1802), 3 Bos. & P. 162; Oripps y. Reads (1796), 8 
Term Bep. 606 ; see also Bree y. Ifolhech (1781), 2 Doug. (k. b.) 654 ; Simmons y . 
Heseltine (1858), 5 C. B. (ir. s.) 654 ; Newsome y. Graham (1829), 10 B. ft C. 


Phosphate Sewage Co. (1876), 1 Q. B. D. 679, 0. A. ; and Thomasy. Brown (1870), 
1 Q. B. D. 714 ; Ashworth v. Mounsey (1863), 9 Exch. 175 ; Beavan y. M'Donntll 
(1854), 9 Exch. 309. Other instances of failure of consideration arise where the 
plaintiff pays for shares or goods which he never obtains ( Wilkinson v. Lloyd 


and notes thereto ; Fleming v. Lot, [1901] 2 Oh. 594), orpurch&ses a thing which 
is substantially different from what it purports to be ( Gurney y. Womersley 
(1854), 4 E. ft B. 183; Qompertt v. Bartlett (1853), 2 E. ft B. 849; Young v. 
CWe (1837), 3 Bing. (nr. a.) 724 ; and see Lamert v. Heath (1846), 16 M. ft W. 
486). But it must be substantially a different thing, not merely lacking some 
quality so as to give rise to an action for breach of warranty (Gurney v. 
Womersley , supra). Breach of warranty is not failure of consideration (Street 
v. Blay (1831), 2 B. & Ad. 456, 462 ; Gompniz y. Denton (1832), 1 Or. & M. 
207 ; Stale of Goods Act, 1893 (56 & 57 Viet. o. 71), s. 53 ; ana see title Sals of 
Goods). Nor is there a total failure of consideration where the seller impliedly 
warranted that he was the owner of the goods, wheroas they were stolen and 
subsequently claimed by the true owner (Eichhul* v. Bannister (1864), 17 0, B. 
(w. s.) 708 : but see Chapman v. Speller (I860), 14 Q. B. 621, and oases as to 
purchase of a bad title, note (a), supra). But there is a total failure of 
consideration where a plaintiff i>ays money for or under a lease whidh the . 
defendant is unable to grant (Wright v. Colls (1849), 8 0. B. 150; Newsome 
v. Graham (1829), 10 B. ft 0. 284) ; or on a policy avoided br’the plaintiff's 
own innocent mi sr e pre sentation (Anderson v. Thornton (1858), 6 Exdh. 425; and* 
see SkUlett v. Fletcher (1866), L.B.2 0. P. 469); f fortiori where there has ' 
never been any consideration (Stevenson y. Snow (1761), 8 Burr, 1287). But the 
premium is not recoverable where the policy is avoided bythe plaintiff’s 
fraudulent misrepresentation (Anderson V. Thornton, sttprd). A payment on an 
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979. A deposit which has been paid in pursuance of a contract* 
which has never been completed, or has been rescinded, is as a 
general rule recoverable (p) unless it has been forfeited by the 
plaintiff *s default (q). But where the deposit has been paid, not 
to an auctioneer or person in the position of a stakeholder, but to 
the agent of the vendor direct, it is not recoverable from the agent 
personally, but only from the vendor (r). 


insurance when the insured recovers his loss from other sources is a payment for 
a consideration which totally fails, because a contract of insurance is only a con- 
tract of indemnity {Darrell v. Tibbitts (1880), 6 Q. B. D. 660, C. A . ; and see title 
Insurance) ; so, a payment for a void annuity ( Wcddel v. Lynam (1795), 1 Esp. 
300 ; Scurfield v. Gawlarul (1805), 6 East, 241) ; or if any of the securities for the 
annuity are sot aside (Scurfield v. Gowland , aupra ; Huggins v. Coates (1843), 6 
Q. B. 432 ; see Richards v. Barton (1795), 1 Esp. 268) ; unless the annuity is ren- 
dered void by the act or default of the purchaser {Weddel v. Lynam , supra ; 
Waters v. Mansell (1810), 3 Taunt. 66). In any ease six years’ p ay m outs there- 
under may be set off ( flicks v. Hicks (1802), 3 East, 16) ; and if all payments 
have been fully paid the purchase price is not recoverable ( Davis v. Bryan (1827), 
0B. & 0. 651). A payment for conduct money on a subpoena to defray the 
expenses of a journey, where, the action being settled, no j'ourney is ever made, 
is a payment the consideration for which has wholly failed ( Martin v. Andrews 
(1856), 7 E. & B. 1) ; and so is a payment on the faith of a contract to be modo 
by the payer’s agent, but which is never in fact entered into ( Bostock v. Jardine 
(1865), 3 II. & O. 700) ; so, a payment in pursuance of a conditional contract 
whero the condition is never fulfilled ( Wright v. Newton (1835), 2 Or. M. & R. 
124; Hooper v. Trtjfry (1847), 1 Exch. 17 ; see Head v. Tattersall (1871), L. R. 
7 Exch. 7 ; but see Hardinqham v. Allen (1848), 5 C. B. 793), or in pursuance 
of a contract which the plaintiff is unable to carry out by reason of the 
defendant’s default (Giles v. Edwards (1797), 7 Term llep. 181 ; Ehrensperger v. 
Anderson (1848), 3 Exch. 148 ; but compare Cooke v. Munstone (1805), 1 Bos. & 
P. (n. R.) 851), or by reason of defendant’s death causing total failure of 
consideration ( Knowles v. Bovill (1870), 22 L. T. 70); or of a contract which 
has been rescinded (Towers v. Barrett (178G), 1 Term Hep. 133; Pulbrook v. 
Laws* 0876), 1 Q. B. D. 284). But if the contract lias been broken tlie 

? laintm can only reoover damages for the breach ( Davis v. Street (1823), 1 
I. & P. 18); nor does the action lie for money paid under a contract which is 
atill open ( Weston y. Downes (1778), 1 Doug. (k. b.) 23). For the case of money 
paid over in anticipation by an agent, but never actually received by hini, 
see Gingell v. Glascock (1831), 8 Bing. 86. 

(j») Greville v. Da Costa (1797), Peake, Add. Cas. 113; Wilde v. Fort (1812), 
4 Taunt. 334 ; Lloyd v. Crisps (1813), 6 Taunt. 250 ; Wriyhton v. Newton (1835), 
2 Cr. M. & R. 124 ; Gosbell v. Archer (1835), 2 Ad. & EL 500, 508 ; Moeser v. 
Wisher (1871), L. R. 6 0. P. 120; and see Maberley v. Robins (1814), 6 Taunt. 
625 ; but the contract, if completed, must have been rescinded either by act of 
the parties or by operation of laW (Fitt v. Cassanet (1842), 6 Scott (n. h.), 902, 
907 ; Early v. Garret (1829), 9 B &. 0. 928 ; Clare v. Lamb (1875), 44 L. J. (o. p.) 
177). See title Sale.OF Land. “ Advance ” freight is not in the nature of a 
deposit, but becomes tho property of the shipowner immediately it is paid, and 
cannot he recovered back though the goods are lost on the voyage (Ds Silvale 
v. Kendall (1815), 4 M.*& S. 37 ; Saunders v. Drew (1832), 3 B. & Ad. 446; 
Allison v. Bristol Marine Insurance Co. (1876), 1 App. Cos. 209 ; Byrne v. Schiller 
(1871), L. R. 6 Exch. 319, Ex. Gh. ; and see Civil Service Co-operative Society v. 
General Steam Navigation Co., [1903] 2K8. 756, 0. A.). 

(a) Soper v. Arnold (1889), 14 App. Cas. 420; Thomas v. Brown (1876), 1 
Q. B. D. 714, and oases there cited. If, however, there is an express agreement 
s a to the deposit, these rules, so faf as they are inconsistent with such agree- 
ment, have no application (Esse x v. Daniefl, Daniell v. Essex (1875), It. R. 10 
C. P 538; Lea v. Whitaker (1872), L. R. 8 C. P. 70 ; and see llxnUm v. Sparkes 
(1868), L. R. 3 0. P. 161). 

(*•) KRis v. Geulton, [1893] 1 Q. B. 350. d A. 
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980. Similarly, if a payment is made under a judgment which 
has become void («), or m respect of a worthless (() or forged 
instrument (a), the amount paid is recoverable in this form of 
action, provided notice of claim is given before the position of the 

S n to whom payment lias been made has become altered to his 
nent(fr). 

If a plaintiff has advanced money towards a scheme which 
has proved abortive he may recover it back in this form of action (c), 
and cannot be compelled to deduct from his claim expenses incurred 
without his authority (d). 

981. Where, however, a sum of money is paid for an entire con- 
sideration, and only a partial failure of the consideration ensues, no 
proportionate part of the amount paid can be recovered as money 
had and received to the payer’s use (e). This principle applies 
where a premium is paid for the purpose of learning a trade 
or profession and either the person paying or receiving the 
premium dies before the period of tuition is completed (/). 

(«) Farrow v. M«y(s (1852), 18 Q. IK 516 ; but so long as the judgment remains 
in force no action lies to rocovor money leviod under it by reason that such 
judgment was obtained fraudulently or otherwise (see p. 488, post). 

(t) Timmins v. Oibbins (1852), 18 Q. B. 722. The person obtainingchange in 
good faith for a cheque which proves worthless must boar tho loss (8. 0., ibid, 
at p. 726). 



note 

(1824), 3 u v/. 7«u< ww «uw u« uAviinn^o .uwa w -aw iiuv. U« Ui J, 
s. 58(3); Smith v. Mercer (1815), 6 Taunt. 76; Camidge v. Allenby (1827), 6 
B. & 0. 373; Miller y. Haee (1758), 1 Burr. 452 ; 2 Smith, L. 0., 11th ed., 
463 ; but the plaintiff cannot recover where the fraud was perpetrated by his 
own agent [Foster v. Green (1862), 7 II. & N. 881). 

(6) Cocks v. Masterman (18291, 9 B. & 0. 902 (explaining Willcinaon v. Johnson 
(1824), 3 B. & 0. 428, and other coses). Here delay in giving notice of the 
forgery prevented the plaintiff from recovering, the holder of a bill being 
entitled to know on the day it becomes due whether it will bo honoured. This 
cose was followed in London and River Plate Bank v. Bank of Liverpool , [1896] 1 
Q. B. 7 ; and see Pollard v. Panic of England (1871), L. B. G Q. B. 623 ; Turner 
v. Stones (1843), 1 Dow. & L. 122 ; but this principle does not apply to a Bank 
of ’England note (Leeds Bank v. Walker (1883), 11 Q. B. D. 84, 89). 

(c) Nockells v. Crosby (1825), 3 B. & 0. 814; Moore v. Garwood (1849), 4 Exch. 
681, Ex. Ch. ; Walstab v. Spottiswoode (1846), 15 M. & W. 601 ; and see Mowatt v. 
Londesborouffh (Lord) (1854), 4 E. & B. 1, Ex. Ch. ; Johnson v. Goslett (1857), 3 
0. B. (N. s.) 669, Ex. Oh. ; Ward y. Londesborough (Lord) (1862), 12 0. B. 252 ; 
Ashpitd v. Sercombe ( 1 850), 5 Exch. 147; Kempson v. Saunders (1820), 4 Bing. 5. 

(d) Nockells v. Crosby , supra ; but it is otherwise where the money has been 
applied in accordance with his directions (Phillips v. London School Board, 
CockerUm v. Same, [1898] 2 Q. B. 447 0. A.; and see Lloyd y. Sandilands 
(1818), Gow, 13). 

(e) Learoyd y. Brook, [1891] 1 a B. 431, 434, 435 ; Colton y. Dorrell (1869), 17 

W. R. 672. See judgments m Whincup v. Hughes (1871), L. B. 6 0. P. 78 ; 
Anglo- Egyptian Navigation Co. y. Rennie (1876), L. B. 10 C. P. 271, 284 ; 
Brett y. (Bowser (1880), 6 C.P. D. 376 ; Civil Service Co-operative Society y. General 
Steam Navigation Co. t [1903] 2 K. B. 756, 0. A. ; Nicholson v. Ricketts (I860), 6 Jur. 
(w. *.) 422; Tyrie y. Fletcher (1777), 2 Cowp. 666 ; unless, of ooureo, by express 
agreement (see Hurst y. Orbdl (1838), 8 Ad. & El. 107 ; Derby y. Humber (1867), 
L. R. 3 0. P. 247). Compare Wrighton v. Newton (1835), 2 Or. M. & B. 124 ; 
Dcvaux y. Conolly (1849), 8 O. B. 640. * 

(/) Whincup y. Hughes, supra ; Ferns v. Carr (1885), 28 Ch. D. 409, Those 
eases appear to overrule not only the cases there cited, but suoh eases as 
Chappell y. Poles (1837), 2 M. & w. 667, where it was held that part (or smUe 
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982. Where the defendant has converted goods (g) t which were 
obtained or detained from the plaintiff wrongfully, and has turned 
them into money, the plaintiff is entitled to waive the defendant** 
tort and sue for the proceeds of the goods as money had and received 
to his use (h) t but having once elected to waive the tort he will be 
precluded from afterwards relying upon it (i), while if he elects to 
affirm a fraudulent transaction ho cannot afterwards claim a 
return of money paid thereunder, even upon a subsequent discovery 
of a further incident in the same fraud ( k ). But suing as for money 
had and received only operates as a waiver of the right to recover 
damages for the wrongful conversion, and does not put the defen- 
dant in the samo position with regard to claims made by him in 
respect of the goods as if the conversion had been a lawful act (2). 

An action for money had and received also lies at the suit of a 
trustee in bankruptcy against a creditor who has received money, 
or goods which he has converted into money, from the bankrupt 
by way of a fraudulent preference (»i) ; or at the suit of an owner 
of minerals which have been wrongfully raised and sold to recover 


the whole) of monoy paid to pariah officers to oxouerato the plaintiff from cer- 
tain charges in respect of a bastard child was, or would be, recoverable. The 
court, howovor, in exercise of its summary jurisdiction over its own officers, 
may order a solicitor to return a portion of the premium paid in respect of an 
articled clerk, on the promature termination of the articlos ( Ex part e PranJcerd 
(1819), 313. & Aid. 267 ; Re Harper , Ex parte Bayley (1829), 9 B. & 0. 691 ; lie 
Thompson (1848), 1 Exch. 864). Compare Bankruptcy Act, 1883 (48 & 47 Viet, 
o. 62), s. 41. 

(a) Including a bill or cheque ; but see Rothschild v. Corney (1829), 9 B. & 0. 888. 
(ft) Arris and Arris v. Stukeley (1677), 2 Mod. Rep. 260, at p. 282 ; Marsh 
v. Keating (1834), 1 Bing. (n. 0.) 196, atp. 215, H. L. ; Laminer. Lorrell (1705), 2 
Ld. Baym. 121G; Rodgers v. Maw (1846), 15 M. & W. 444, 448; Powell v. Rees 
(1837), 7 Ad. & El. 426; Young v. Marshall (1831), 8 Bing. 43; Neats v. Hard- 
ing (1851), 8 Exdh. 349; Qlyn (Bart.) v. Baker (1811), 13 East, 500; Bavins 
dunr. & Sims v. London and South Western Bank, [1900] 1 Q. B. 270, 0. A. j 
Oughton v. Seppings (1830), 1 B. & Ad. 241 ; Buchanan v. Findlay (1829), 9 
B. & 0. 738 ; and see Lythgoe v. Vernon (1660), 5 H. & N. 180, where an agent 
wrongfully sold his principal's goods and received the price. As to the right 
of a principal to follow money and the prooeeds of property wrongfully dealt with 
by his agent into the hands of third persons, see title Agency, Vol. I., p. 203. 

(t) Smith v. Hudson (1790), 4 Tern. Bep. 211 ; 2 Smith, L. 0., 11th ed., 146; 
H'town v. Poulier (1730), 2 Str. 809 ; Smith v. Baker (1873), L. R. 8 0. P. 350 ; 
Lpthgoe v. Vernon, supra ; Boev. Mutual Loan Fund , Ltd. (1887), 19 Q. B. D. 
347 ; see Brewer v. Sparrow (1827), 7 B. & 0. 310 ; as to what amounts to such 
election, see Rice v. Reed, [1900] 1 Q. B. 54, 0. A., and coses therein oited ; Valpy 
v. Sanders (1848), 5 0. B. 883; Armstrong v. Allan (1892), 67 L. T. 738. Where 
an agent converts the goods of a third person, who elects to waive the tort and 
sue him for money bad and received, the agent is only liable to the extent of 
the proceeds still remaining in his hands, and not for what he haspaid over to the 
principal in good'faitb (As Ely, JSx parte The Trustee (1900), 48 W. R. 693, 0. A.). 

(A) Campbell v. Fleming (1834), 1 Ad. & El. 40, where the plaintiff having 
bought shares in a company on the faith of a fraudulent statement afterwards 
dealt with them ; Miles v. Beu (1821), 3 Stark. 23, 26. And see, generally, title 
TaOVSB A3U> CONVEBSIOJf. 

(/) Hunter v. Prinsep (1808), 10 East, 378 (wrongful sale of cargo by ship- 
master: held that the owner was entitled to recover the proceeds from the 
> shipowners without allowing for freight pro rata itineris, the claim to charge for 
such freight being discharged by the conversion). 

(m) Marks v. Feldman (1870), L. B. 4 d B. 481, Ex. Oh.; Smith v. Baker 
(1873), L. B. 8 0. P. 350; IMUt j. Nevffl (18*10), L. R. 5 O. P. 478, Ex. Oh. ; 
Rmtell v. Bell (1642), 10 M. & W. 340. . , . 
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the proceeds (a). But where minerals have been wrongfully 
worked under a bond fide claim o! right, and the owner waives the 
trespass and sues for money had and received, the defendant is 
entitled to an allowance for the cost incurred in winning the 
minerals (o). 

MS. A defendant who haB wrongfully received the fees of an 
office pertaining to the plaintiff has been held liable to account for 
the fees as money had and received to the plaintiff's use (p), and 
where the holder of an offioe allows another person to perform the 
duties of the office under an agreement to divide the fees, such 
agreement not being illegal, the person so performing the duties 
may sue in this form of action for his half-share (q). 

084. A defendant is liable to this form of action who has 
obtained money from the plaintiff by fraud, whether it be by 
fraudulent misrepresentation (r) or fraudulent concealment of 
material facts (s), and interest may be recovered on the money 
so obtained (t). 

Where the plaintiff has himeelf been party to the fraud he may 
nevertheless recover if not in pari delicto with the defendant (a) ; 
but the right to sue for money had and received through a fraud is 
subject to the rule that recourse can only be had to this* form of 
action so long os the plaintiff and the defendant can he restored 
to their original positions — otherwise the remedy is an action for 
deceit (6). 


(») Powell v. Rees (1837), 7 Ad. & El. 426. 

(o) Jeqon v. Vivian (1871), 6 Ch. App. 742 ; and see Hilton v. Woods (1867), 
L. B. 4 Eq. 432 ; Livingstone v. Rawgards Coal Co. (1880), <5 App. Qas. 26 ; and 
title Mines, Minerals and Quarries. 

(p) Howard v. Wood (1679), 2 Lev. 245 ; King v. Alston (1848), 12 Q. B. 971; 
Roberts ▼. Aulton (1857). 2 H. & N. 432. But this form of aotion will not lie fox 
money given in connection with an office as a gratuity and not os a regular fee 
(Router v. Dodsworth (1796), 6 Term Bop. 681), and in an Irish case it has been 
held that a defendant who has illegally usurped the plaintiff’s post and fulfilled 
his dutieB and received his salary, though liable to an aotion for damages, cannot 
be compelled to hand over such salary as having been received to the plaintiff's 
use (Lawlor v. Alton (1873), 8 I. E. 0. L. 160). 

(q) Rowland v. Hall (1835), 1 Scott, 539. 

(r) Holt v. Ely (1853), 1 E. A B. 795; Hogan v. 8hee (1797), 2 Esp. 522; 
Andrews v. Hawley (1857), 26 L. J. (ex.) 323 ; Crock/ord r. Winter (1807), 1 
damp. 124 ; Kettlnoeu v. Refuge Assurance Co., Ltd. y [1908] 1K.B. 545, affirmed 
H. L. (1900) 25 T. L. B. 395. Money obtained by fraudulent sole can be thus 
recovered (Early v. Oarret (1829), 9 B. & 0. 928, 932). 

(«) Billing v. Rise (1841), Car. & M. 26; Edrneads v. Neuman (1823), 1 
B. & 0. 418 ; Martin v. Morgan (1819), 3 Moore (o. P.), 635 ; Kendal r. Wood 
(1871), L. B. 6 Each. 243, Ex. Ch. 

(t) Johnson v. R., [1904] A. C. 817, at p. 822, P. 0. ; and see, generally, title 
Misrepresen tation and Fraud. 



Jbi*w^eFoKcy(l$77)i 7 
M. ft W. io, and there ▼. A 


l) ; see also Bradshaw v. Bradshaw (1641), 9 

.. Mare (1863), 2 H. & 0. 339), Where, however, the 

defendant has paid over money so reoeived to the plamtifl's assignee in bank- 
ruptcy he cannot be lnade to pay over again to the bankrupt, because a jus tertii 
has intervened, and the money has found its way to the rightful r wner- (Sievers 
v. Boswell (1841), 4 Scott (n. ».), 165). 

(6) Clarke v. Dickson (1858), nfc & & E. 148. 
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985. A defendant who has led the plaintiff to believe that he 
holds money to his use in eircumstances where there is a duty 
upon him to disclose the true facts may be estopped from disputing 
the plaintiff’s claim, or, if he has paid the money, be precluded from 
recovering it back (c). 

986. In the case of money belonging to a principal being 
obtained from his agent by fraud, either the principal or the agent 
may sue for its recovery back as money had and received to his 
use (<f), and where an agent has obtained money wrongfully and 
paid it over to his principal or applied it for his benefit, either the 
principal ( e ) or the agent (/) may be sued for its recovery back. 

987. Where money has been paid under an illegal contract 
which has not been wholly or partially carried out, either party 
may withdraw from the contract and claim a return of thq money 
paid by him thereunder (</), provided that the other party can be 
restored to his original position ( h ) and that the party withdrawing 
haB given the other party notice of his intention to withdraw (i). 

988. Money deposited in respect- of a wager may be recovered 
from a stakeholder either before {k) or after (£) the expiration of 
the time or happening of the event on which the decision of the 
wager depends, provided it is demanded from tho stakeholder 
before it has been paid over to the winner. Even after payment 
over the amount may be recovered from the stakeholder, where 
he has paid it over after demand from the person depositing it 


(c) Skyring v. Greenwood (1825), 4 B. & 0. 281 ; Shaw v. Picton (1825), 4 
B. & C. 715 ; R. v. Lords of the Treasury (1851), 16 Q. B. 357. For the appli- 
cation of this principle to the cuso of an agent delivering accounts, seo p. 463, 
post. 

(< d ) Bolt v. Ely (1853), 1 E. & B. 795 ; Litt v. Martindale (1856), 18 0. B. 311. 
In this case the defendant, having fraudulently obtained the plaintiff’s money 
out of the hands of his agent, claimed to retain it against a debt due to him 
from the agent; and see Stevenson v. Mortimer (1778), 2 Cowp. 805. As to an 
agent’s right to sue in the absence of fraud, see Colonial Sank v. Exchange Bank 
of Yarmouth, Nova Scotia (1885), 11 App. Cas. 84, P. C. 

(e) Reid v. Rigby <6 Co., [1894] 2 Q. 13. 40 ; Marsh v. Keating (1834), 1 Bing. 
(N. a) 198, U. L. ; Bannatyne v. Maclver, [1006] 1 K. B. 103, 0. A. ; Re Japanese 
Curtains and Patent Fabric Co., Ex parte Shoolbred (1880), 28 VV. R. 339. 

(/) See p. 470, ante. 

(g) The return of the money may he claimed on the ground oi failure of 
consideration ( Tappenden v. Randall (1801), 2 Bos. & 1\ 467, per Loid Alvan- 
ley, O.J.); and see Taylor v. Bowers (1876), 1 Q. B. D. 291, 0. A. ; Lowry v. 
Bourdieu (1780), 2 Doug. (K. n.) 468, 471 ; Bone v. Eklcae (1800), 5 H. & N. 925. 

Ih) Lowry v. Bourdieu (1780), 2 Doug. (k. b.) 468. 

(t) Palyart v Jackie (1817), 6 M. & S. 290; Busk v. Walsh (1812), 4 Taunt. 
290. 

Ik) Aubert v. Walsh (1810), 3 Taunt. 277 ; Varney v. Hickman (1847), 6 0. B. 
271 ; Trimble v. Bill (1879), 6 App. Cos. 342, P. d.; Martin y. Beweon (1855), 
10 Exch. 737. 

(1) Cotton v. Thurland (1793), 5 Term Rep. 405; Biggie v. lligge (1877), 2 
Ex. D. 422, 0. A. ; Smiths. Bickmore (1812), 4 Taunt. 474 ; Bate v. Cartwright 

E , 7 Price, 540 ; Batson v. Newman (1876), 1 0. P. D. 573, 0. A.; and see 
ion v. Means (1826), 6 Dow. & By. (x. b.) 26 ; BaHelow v. Jackson (1828), 
8 B. & 0. 221 ; Hampdm v. Walsh 11876}, 1 Q. B. D. 189. This rule is not 
affected by the Gaming Act, 1892 (55 net. c. 9), s. 1 (O'Sullivan v. Thomas, 
[1895] 1 Q. B. 698 ; Burge v. Ashley 4 Smith, Ltd., [1900] 1 Q. B. 744, 0. A.; 
Shoolbred v. Roberts, [1900] 2 Q. B. 497, OTA.). 
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and without his consent (m). Bat a depositor who has assented to 4. 

payment being mode by the stakeholder to the winner cannot Mb&yfca d 
recover (n). and 

989. Where money has been paid in respect of an illegal 
contract which has been wholly or partly (o) carried out, the Partial 
general rule is that the amount so paid cannot be recovered bade (p), perforate* 
the exception being that a payment so made by a party not in pari JontSK 
delicto with the outer is still recoverable though the contract has • 

been carried out (q). Oppression or abuse of a confidential or 
fiduciary position is sufficient to prevent the parties from being 
in pari delicto (r). 

Where an illegal contract has been made by the plaintiff with 
a third person, under which money has been paid by the third 
person to the defendant for the use oi the plaintiff, the defendant 
is bound to pay over the money so received to the plaintiff, and is not 
entitled as against him to set up the illegality of the contract under 
which it was received (s), unless the contract between the plaintiff 
and the defendant is unlawful, in itself (f). An agent who receives 

(m) IJastelow v. Jackson and Hampden v. Walsh, supra; Hodson y. Terrill 
(1833), 1 Cr. & M. 797. The mere bringing of an aotion beforg payment 
over is not equivalent to a demand made upon the stakeholder (Gaily y. Field 
(1846), 9 Q. B. 431). 

(n) Homan v. Hancock (1800), 8 Term Rep. 575 ; and see title Gamuto a no 
Wagering. 

(o) In Kearley v. Thomson (1890), 24 Q. B. D. 742, 0. A., solicitors agreed for 
a sum of money not to appear at tho publio examination of a bankrupt nor 
oppose the order for bis discharge (such agreement being contrary to publio 
policy). They neglected to appear at the publio examination in part per- 
formance of their contract, after which it was hold that the amount of tho 
payment to them could not bo recovered back. See also Herman v. Jeuchncr 
(1885), 15 Q. B. D. 561, 0. A., overruling Wilson v. Strngnell (1881), 7 Q. B. D. 

548; Be Myers , Ex parte Myers, [1908] 1 K. B. 941 (money paid in pursuance of 
a scheme for defrauding creditors). 

(/>) In such cases the maxim Potior est conditio possidentis applies ( Andres v. 

Fletcher (1789), 3 Term Rep. 266 ; Howson v. Hancock (1800), 8 Term Rep. 575 ; 

Vandyck v. Hewitt (1800), 1 East, 96; Thistkwood y. Craoroh (1813), 1 M. & S. 

500; March v. Abel (1802), 3 Bos. & P. 35; Lowry y. Bourdieu (1780), 2 Doug. 

(IC. B.) 408, 471; Lubbock v. Potts (1806), 7 East, 449; Drummond v. Deey 
(1794), 1 Esp. 162 ; Qoodall v. Lowndes (1844), 6 Q. B. 464 ; Stokes y. Twitchen 
(1818), 8 Taunt. 492). Lacaussade y. White (1798), 7 Term Rep. 636, an 
apparent authority to the contrary, has been much doubted, and is probably 
now not to be relied on. See also Munt v. Stokes (1792), 4 Term Rep. 661, and 
Hares y. Pearl Life Assurance Uo., [1903] 2 K 13. 92. 

fa) Chapped v. Poles (1837), 2 M. & W. 867 ; and cases in next note. 

(r) For examples, see Ai eager v. Spalding (1838), 4 Bing. (n. o.) 407, and 
cases there cited ; 8mith y. Ottf (1817), 6 M. & S. 160 ; Atkinson v. Denby (1862), 

7 E ft N. 934, Ex. Ch. ; Lowry y. Bourdieu, supra; Jones v. Barkley (1781), 

2 Doug. (x. B.) 684 ; Williams v. Medley (1807), 8 East, 378. It has also been 
said that, even if the parties are pares delicto, money paid may be recovered 
where publio policy requires it (Whittingham v. Burgoyns (1797), 3 Anst 900, 

904, ana see Morris y. MaoCullock (1763), 2 Eden, 190, and note thereto) 

(«) Tenant v. Elliott (1797), 1 Boa. A P. 8 ; Wihiam v. True (1864), 23 
lu it (oh.) 860 ; Farmer y, Russell (1798), 1 Bos. & F. 296; Sykes v. Beadon 
(1879), 11 Ch. D. 170 (Sharp y. Tauldr l 1848), 2 Ph. 801. discussed and doubted); 
w»FousJMdv. Wilson (1846), 16 M. & W. 186. * 

(A Booth y. Hodgson (1781), 6 Term Rep. 406 ; Knowles v. Haughton (1806), 

11 vee. 168; Battersby v. Smyth (1818), 3 Madd. 110; Sykes v. Beadon (1879), 

11 Ch. D. 170 

H.L. — vn. 


T 
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money under a gaming or wagering contract made on the principal ’a 
behalf is bound to pay it over to the principal, and the same rule 
applies in the case of money received under an illegal cob tract (fc), 
except where the contract between the principal ana agent is itself 
illegal, so that the court by permitting the principal to recover 
would be lending its aid to give effect to the illegality (6). It is, 
however, a good defence to an action by a principal for money 
received by hie agent under a voidable contract for the agent 
to show that the contract has been avoided and the money repaid 
to the other contracting party, even if the contract was avoided on 
the ground of the agent's fraud (c). 

It is necessary in all cases, to enable a plaintiff to maintain an 
action for money paid by mistake as money had and received by the 
defendant, that notice of the mistake must have been given to the 
defendant before action brought, and a demand made for payment 
of the money (d). 

090. Money paid under compulsion of legal process cannot be 
recovered back as having been received to the payer's use(e). 
Thus, money paid in pursuance of a judgment is not recoverable, 
even if it was paid under a mistake of fact and the judgment was 
obtained fraudulently, unless and Until it has been sot aside (/). 
The rule applies to money paid by mistake under compulsion 
of a police court summons which is subsequently withdrawn ( g), 
and to money paid under compulsion of an excessive distress 
for rent (ft), or a wrongful distress damage feasant (i), and it 


(a) Bridget v. Savage (1885), 15 Q. B. D. 303, 0. A.; De Mattoa v. Ben- 
jamin (1894), 63 L. J. (q. b.) 248; And sco Johnson v. Lavsley (1852), 12 0. B. 
408. A trustee in bankruptcy has no higher right than the bankrupt had at 
the time to which the trustee’s title relates back {Re Mapteback, Ex parte 
Caldecott (1876), 4 Ch. 1). 150, 0. A.). See, however. Re Campbell , Ex parte 
Wolverhampton Banking Co. (1884), 14 CJ. B. D. 32. The trustee may also in 
certain cases disaffirm the bankrupt’s contract ; soe title Bankruptcy ani> Insol- 
vency, Vol. II., p. 124). He is not, however, bound by an estoppel binding on 
the bankrupt (Hcilbut v. NtviU (1870), I*. E. 5 0. P. 478, 481, Be. Oh.). 

(b) See note ($), p. 487, ante. 

(c) Murray v. Mann (1848), 2 Exch. 588. 

(a) Freeman v. Jeffries (1869), L. R. 4 Exch. 189, per Martin and Bram- 
well, BB. ; and see Wilkinson v. Godefroy (1840), 9 Ad. & El. 536; Kelly v. 
Solari (1843), 9 M. & W. 54. 

(e) Marriot v. Hampton (1797), 7 Term Bep. 269; 2 Smith, L. 0., 11th ed., 
421. 


(/) De Medina v. Grot (1840), 10 Q. B. 152 ; Iluffcr v. Allen (1866), L. R. 
2 Exch. 15 ; Marriot v. Hampton , supra. 

(y) Moore v. Fulham Vestry, [1895^1 Q. B. 399. And see Ward A Co. v. Wallis, 
[1900] 1 Q. B. 675, where a plaintiff by mistake gave the defendant credit for 
By pajrment on account which nod not been made, and the notion being settled, 
it was held .that the plaintiff could not recover the amount so credited. 

(A) Skeate v. Beale (1840), 31 Ad. & El 983, 991. The remedy is an action for 
the excessive distress. 

(t) Linden v. Hooper (1776), 1 Cowp. 414; Gulliver v. Cosens (1845), 1 0. B. 
788. If, however, animals distrained damage feasant are impounded on private 
premises, a tender of sufficient amends is good and deprives the distress of its 
character of legal proqpss, and an excessive sum demanded and paid after the 
tender may be recovered back as mopey had and received (Green v. Duckett 
(1883), 11 Q. B. D. 275; Browne v. Powell (1827), 4 Bing. 230); otherwise if 
the tender is made after impounding in a public pound (Sheriff v. James (1623). 
1 Bing. 341 ; Singleton V. Williamson 7 H. & N. 747). 
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is immaterial in such cases that the money is paid under 
protest (i k ). 

Sect. 5. — Account stated. 

991. Where parties mutually agree that a certain sum is due 
from one to the other an “ account stated ” is said to arise, and the 
law implies a promise on the part of the one from whom such sum 
has been agreed to be due to pay the Bame, on which the other 
party may sue without being put to proof of the correctness of the 
account ( l ). 

The amount due must be specified and not left uncertain (m), 
but a promise to make out an account and pay the balance found 
due is evidence to support the claim (a), and an action on an 
account stated may be maintained on proof of an acknowledgment 
of one item of debt (a). The admission of liability and of the 
amount due must, however, be absolute, and not qualified by any 
condition or reservation ( b ). 

A verbal admission of a debt due under a written agreement is 
sufficient to support a claim on an account stated (c), and such 
an admission may be inferred from conduct (d). All that is 
necessary is that the defendant should have shown either by 
express words or by his conduct that he recognised a specified sum 
as being due from himself to the plaintiff (</). The admission must 
bo made by the defendant himself or by his agent authorised 
to make the admission (e), and must be made to the plaintiff 
or his agent authorised to receive the admission ; an admission to a 
third person is not sufficient to create an account statod (/). 


(Ic) Onlliver v. Cosens (1845), 1 C. 13. 788 ; and boo note (a), p. 478, ante . 

(/) Wray v. Milestone (1839), 5 M. & W. 21, 24; lmng y. Veitch (1837), 3 
M. & W. 90, 107 ; Foster v. AUanson (1788), 2 Term Hop. 479 ; Oretton v. Mees 
(1878), 7 Cl*. D. 839. 

(m) Lane v. Hill (1852), 18 Q. 13. 252 ; Hughes v. Thorpe (1839), 5 M. & W. 
656, 667 ; Bernasconi v. Anderson (1828), Mood. & M. 183 ; Kirton v. Wood 
(1833), 1 Mood. & B. 253 ; Teal v. Auly (1820), 2 Brod. & Bing. 99, 101 ; (been 
V. Davies (1825), 4 B. & 0. 235, 242 ; Baker v. Heard (1850), 5 Excli. 959. 

(n) Provting v. Hammond (1819), 8 Taunt. 688. 

la) Highmore v. Kinross (1816), 5 M. 4 8. 65 ; Lane v. Hill (1852), 18 a B. 
252 ; Knowles v. Michel (1611), 13 Boat, 249. 

(6) Evans v. Verity (1825), By. & M. 239 ; Calvert v. Baker (1838), 4 M. & W. 
417. 


(c) Hewhall v. Holt (1840), 6 M. & W. 662 : Singleton r. Barrett (1832), 2 
Cr. & J. 368 ; see Rigby y. Jeffry s (1839), 7 Dowl. 661. 


piamtine, oojeccea to one item anq maae no reznarx u to wa outers ; it was 
held that there w aa evidence of an account stated of the items to which no 
objection was made) ; Peacock y. Harris (1808), 10 East, i04 (sum remitted on 
aecount, with a promise to pay the remainder); Porter v. Cooper (1834), 1 
Or. M. & B. 387 ; Perry v. Slade (1845), 6 Q. B, 11£ (payment of a sum of 
money expressed to be for interest on a specified amount held evidence pf an 
account stated for that amount). 

(e) Hughes v. Thorpe (183$), 6 M. & W. 656, 667 ; ChrUkidy y. Townsend (1888), 
86 w. B. 631, 0. per Lopbs, L.J.; Miller y. Douglas (1886), 56 L. J. 
(OH.) 91. 

If) It was formerly doubtful whether admission to a third person was 
sufficient (see Ashby y. Ashby (1629)1 3'Moo. & F. 186, 189; Bishop v. Chambr* 
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992. The admission most be accepted by the party to whom it 
is made, or there is no account stated (g), but a party relying 
on an account stated is at liberty to challenge particular items 
thereof charged against him, on grounds which would have entitled 
him to repayment if the items so charged had been paid by him, 
and to have the account reopened in respect of those items (h ) ; 
and, generally, although the admission has been accepted so as 
to constitute an account stated, the account may nevertheless bo 
reopened where by mistake too little has been accepted (i) or 
too much admitted (J), particularly in cases of fraud and undue 
influence ( k ). 

An unaccepted offer to pay a Bum of money being less than the 
amount claimed is not an account stated (l ) ; and to support an 
account stated the admission must be of a certain sum due to the 
plaintiff as a subsisting debt ( m ). 

993. A trustee by admitting that he holds a balance which 
is due to the plaintiff renders himself liable to this form of 
action (n), and it is no defence that there has been no valuable 
consideration other than the existence of the trust for stating the 
account (o). 

994. The acknowledgment of a debt due creates sufficient privity 
of contract for the purpose of maintaining the action, and it is not 


(1827), 3 C. & P. 55). But all later authorities are unanimous ( Brenkon v. 
Smith (1834), 1 Ad. ft El. 488, per LrTTLEDALE, J., at p. 489; Tucker v. Harrow 
(1828), 7 B. & 0. (123, per Littledale, J., at p. 625 ; Bates v. Townley (1848), 2 
Exch. 152, 156, 157 ; Tarhuck v. Bispham (1836), 2M.&W. 2). An arbitrator’s 
award is not evidenco of an account stated, as the arbitrator is not the agent 
of the partios ( Bates v. Townley , supra). 

{rf) Per Lord Esher, M.R., in Ghrmdy v. Townsend (1888), 36 W. R. 531, 0. A. 
Bringing an action is sufficient acceptance (S. 0. ; and Chisman v. Count 
(1841), 2 Man. & G. 307). An order of court without any independent agree- 
ment would not be sufficient ( Porter v. Cooper (1834), 1 Or. M. ft R. 387, 
395). 

(h) Itose v. Savory (1835), 2 Bing. (n. a) 145 ; Hunter v. Belcher (1864), 2 
De G. J. ft Sm. 194, 0. A. ; Mozdeyy. Cowls (1877), 47 L. J. (OH.) 271. 

(i) Perry v. Attwood (1806), 6 1 ft B. 691 (the account was pleaded by 
wuy of defence) ; Stainton y. Carron Co. (1857), 24 Beay. 340 ; Bails ▼. Lloyd 
(1848), 12 Q. B. 531. 

(j) Thomas v. Hairkes (1 841), 8 M, & W. 140 ; Bails v. Lloyd , supra ; Miller 
y. Douglas (1886), 56 L. J. (dL) 91 ; and see Vagliano Brothers v. Bank of 
England ( Governor and Company) (1888), 22 Q. B. D. 103, at p. 127. 

(k) Williamson y. Barbour (1877), 9 Ch. D. 529; Watson v. Rodwdl (1870), 
11 Ch. D. 150, 0. A.: Beaumont v. Boultbee (1802), 7 Yes. 599; Coleman y. 
Mellersh (1850), 2 Mao. ft' G. 309 ; Ward v. Sharp (1884), 63 L. J. (oh.) 313 ; 
Clarke y. ' Tipping (1846), 0*Beay. 284; Lewes v. Morgan (1817), 5 Price, 42; 
Hardwicke (Earl) y. Vernon (1808), 14 Yes. 604 ; Jones v. Moffett (1840), 3 
Jo. ft Lat. 636 ; Walsham v. Stainton (1803), 12 W. R. 63. 

hi Atkinson v. WoodhOll (1862), 1 H. ft 0. 170; Wayman v. Hilliard (1830), 
7 Bing. 101. 

(m) Tucker v. Barrow (1828), 7 B. ft 0. 623. 

(») Roper r. Hollana fl 83 5), 3 Ad. ft El. 99 ; Tepham v. Moncraft (1858), 8 
E. ft B. 972, 983 ; Jfoward v. BrownhiU (1863), 23 L. J. (o. b.) 23 ; see also 
Bond y. Nurse (1847), 10 a B. 244. 

T ^ V Sr<wn ** llt tu P ra ‘ also ProuHng v. Hammond (1819), 8 
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necessary that the defendant should have been liable upon the 
original contract giving rise to the debt (p). 

095. An acknowledgment constituting an account stated may in 
certain cases be sued upon, although the original contract in respect 
of which the acknowledgment is made is incapable of being sued 
upon. Thus, where certain items of the plaintiff's claim are barred 
by the Statute of Limitations (g) and the defendant has a cross 
claim, and on going through the account a balance is struck in favour 
of the plaintiff, this final account amounts to an agreement to set 
off the statute-barred items against the items due to the defendant, 
and, a new consideration having arisen by virtue of the set-off and 
agreement as to the balance due, the plaintiff can sue upon the 
account stated, though he could not have recovered the whole original 
debt (r). 

So, again, where the plaintiff’s original claim is unenforceable 
by reason of the Statute of Frauds (s) he may nevertheless recover 
on an account stated upon- a subsequent admission of liability by 
the defendant (t), and where a defendant by stating an account 
admits the right of the plaintiff to sue in a certain capacity (in 
which capacity the plaintiff could not have recovered in an notion 
on the original contract) he may be estopped from afterwards 
denying the plaintiff’s right to sue in that capacity on the account 
so stated (u). But a. claim on a contract which is void by reason 
of illegality or immorality or as being contrary to public policy 
cannot validly be mode the subject of an account stated (r) ; nor 


fi 


(p) Wagetaffe v. Boardman (1827), 9 Dow. ft By. (k. b.) 248; Peaco>k y. 
Harris (1808), 10 East, 104; Perry y. Slade (1845), 8 Q. B. 116; Barker 
v. Birt (1842), 10 M. ft W. 61. Therefore the indorsee of a bill may sue 
the indorser, and it is no defence that the defendant was not an original 
party to the dobt ( Wagetaffe y. Boardman, supra); but such indorsement is 
only prima facie evidence of liability and may be rebutted by proof that the 
bill was not indorsed with the intention of contracting, but only for the 
>urpose of transferring the bill {Burmester v. Hogarth (1843), 11 M. ft W. 97, 

(<f) E.g.y the Limitation Act, 1623 (21 Joe. 1, o. 16), s. 3. 

(r) Nor does the Statute of Frauds Amendment Act, 1828 (9 Geo. 4, o. 14), 
have any application, for a new contract has arisen (Ashby v. James (1843), 11 
M. & W. 642; Smith y. Forty (1829). 4 0. ft P. 126; Irving y. Veitch (1837), 3 
M* ft W. 90, 109, 110 ; and see Perry y. Slade (1846), 8 Q. B. 116, and Dawson 
y. Remnant (1806), 6 Esp. 24). But there must be a new consideration ; a mere 
parol acknowledgment of an existing but statute-barred debt is not sufficient 
((Tones v. Ryder (1838), 4 M. & W. 32 ; Tarbwk v. Biepham (1836), 2 M. & W. 
2, 8 ; and see Hopkins y. Logan (1839), 6 M. & W. 241) ; any new consideration 
which would support a contract is sufficient (see Yates y. Gardiner (1861), 20 
L. J. (ex.) 827) ; see also Purdon v. Pardon (1842), 10 B£. ft W. 662, and 
Perry y. Slade (1846), 8 Q. B. 116). 

(s) 29 Cor. 2, c. 3. 

(<) Knowles v. Michel (1811), 13 East, 249; Pinchonv. ChQcott 11&21) 

P. 236; Seago v. Deane (1827), 4 Bing. 469 ; Cocking v. Ward (1846), 1 0. 

But see Falmouth {Earn y. Thomas (1832), 1 Or. & M. 89, at p. 110, and the 
distinction there drawn between an executed and an executory consideration for 
the new contract. 

(u) Peacock y. £om#(1808j, 10 East, 104. 

iv ) Kennedy v. Broun (1863), 13 0. B. (if. s.) 677 ; see Rose Bavorg \ 

2 Bing, Qf* o.) 146. 


30. ft 
B. 868. 
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Sect. .5. 

Account 
• stated. 

Bill of cobtH. 


Infant. 


Tjegal 

obligation 

necessary. 


Contract. 

can a solicitor by suing in this form of action evade the provisions 
of an Act of Parliament which requires the delivery of & signed 
bill of costs, or the taxation thereof (a?); but if there are cross 
demands between a solicitor and client, the one for costB and the 
other for goods supplied or work done, and on an adjustment of 
the accounts a balance is struck in favour of the solicitor, he may 
sue on the account so stated, although he may not have delivered 
a bill of costs (y). An action on an account stated does not lie 
against an infant ( z ). 

996. In order to maintain an action on an account stated 
there must be a debt due to the plaintiff (a). An admission 
founded on the mistaken belief that a debt is due does not 
enable the action to bo brought ( b ), and an acknowledgment that 
a sum is due in respect of what is proved to be only a moral 
obligation for which there has been no valuable consideration will 
not avail (c). 

Thus, an I.G.U. is primd facie ^evidence to support an account 
stated (d), but if it is proved that no debt is due the action cannot 
be maintained (e) . A promise to pay an overdue bill (/), or the 
giving of a promissory note on which an action cannot bo brought (g), 
may be relied on ns primd farig evidence to support an account 
stated ; but a promissory note or bill of exchange which is not duty 


(*) Scadding v. Eyles (1840), 9 Q. B. 858 ; Brooks v. llocktli (1847), 9 a B. 847; 
Bridgman v. Dean (i852), 7 1 Ox ell. 199. 

(g) Turner v. Willis, [1905] 1 K. B. 4G8. And seo titlo Solicitous. 

(z) Trueman v. Hurst (1785), 1 Term Hop. 40; Infants Relief Act, 1874 
(37 A 38 Viet. c. 62), s. t. 

(a) i.i'mtre. v. Elliott (1801), 6 II. A N. 65(5; Petrh v. Lyon (1846), 9 Q. B. 147 ; 
Burgh v. Leyye (1839), 5 M. A W. 418 ; Tucker v. Barrow (1828), 7 B. & C. 623. 
An agreement to give a cheque is not sufficient (Lubbock v. Tribe (1838), 3 M. & 
W. 607, 614) ; a promise to pay a sum of money as due is only primd facie 
evidence of the account ( Lubbock v. Tribe, supra; Whitehead v. Howard 
(1820), 6 Moore (o. v.), 105, 116). Compare Peacock v. Harris (1808), 10 East, 
104. 

(b) Gough v. Findon (1851), 7 Exch. 48 ; Thomas v. Haw Us (1841), 8 M. A W. 
140; and see Daniell v. Sinclair (1881), 6 App. Caa. 181, P. C. 

(c) French v. French (1841), 3 Scott (n. it.), 121 ; Jones v. Tanner (1827), 7 
B. A O. 642. See, however, Laj/cock y. Pickles (1863), 4 B. A S. 497, where 
Blackburn, J., at p. 606, doubted whether a moral obligation would not be 
sufficient to support an account stated. 

(d) Payne v. Jenkins (1830), 4 0. & P. 324; Fesenmayer v. Adcock 
(1847), 16 tyL A W. 449; Buck v. Hurst and Bailey (1866), I* B. 1 
0. P. 297 ; even though not addressed to any person by name (Curtis v. 
'Rickards (1840), 1 Scott (N. n.), 155; Douglas v. Holme (1840), 12 Ad. A El. 
641). 

(e) Lemere v. Elliott (1861), 6 H. A N. 656 ; Wilson v. Wilson (1854), 14 0. B. 
616 (in the last case there had been a failure of consideration between the 
giving of the I.O.U. and the action) ; Jacobs v. Fisher (1845), 1 0. B. 178. 

(/) Oliver v. Dovatt (1839), 2 Mood. A B. 230. 

(a) Gould v. Coombs (1845), 1 0. B. 543 ; Davies v. Wilkinson (1839), 10 Ad. A 
El. 96; Wheatley y. Williams (1836), 1 M. A W. 633 (a note payable at a future 
date ; such note evidence of account stated, on which action may be brought up 
to six years from date on which note falls due — the Statute of Limitations 
does Opt begin to run till the maturity of the note ; see also Fryer v. Roe (185%), 
12 OM. 437). 
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stamped may not be looked at lor the collateral purpose of proving 
an account stated (h). 


Scot. 6. 
Account 
stated. 


997. Though the original debt in respect of which an account is 
stated need not be enforceable at law in order that an action on the 

account stated should be maintainable (i), it must be a debt between plrtiel! twecn 
the plaintiff and the defendant, so that where a defendant verbally 
promises to answer for the debt of a third person, and on such 
third person making default repeats his promise, the second promise 
cannot be sued on as an account Btated, since it is merely an 
acknowledgment of a collateral liability, and not of a debt between 
the parties (A:). 

998. As a general rule an account stated must refer to past Must refer 
transactions, but it is not strictly necessary that at the time when 10 i iast . 
the account is stated the contract in respect of which the account trRn8actl0IW * 
arises should be wholly exocuted, provided it is treated as executed; 

for example, the account may include the price at which one party 
lias agreed to sell land to the otbor, if such price is treated as one 
of the items and the balance supposes it to have been actually 
paid ( l ). The account must, however, have reference to past trans- 
actions, so that where the assignees of an insolvent tenant Agreed 
to pay the landlord a sum of money by way of rent it was held 
that this form of action would not lie, the agreement being a 
special agreement upon a separate contract, having no reference to 
transactions which had gone before (m). 

Nor is the mere ascertainment of how much remains due under 
an original agreement (without any new liability arising or con- 
sideration passing) necessarily an account stated (»). 

999. An agent rendering an account is bound thereby, unless he Account 

can show it was made by mistake (o). stated bj 

agent, 

Skct. G. — Foreign Judgments. 

1000. Where a court of competent jurisdiction adjudicates a Foreign 
certain sum to bo due from one person to another an implied con- judgment 
tract to pay such sum arises on the part of the person adjudged 

liable. It is upon this principle that the judgments of foreign and 


(h) Stamp Act, 1801 (5-1 & 55 Viet. c. 39), ft. 14 ; Junes v. Ryder (1838), 
4M. & W. 32; O nw» v. Davies (1825), 4 13. A 0. 235, 242; Jardine v. Payne 
(1831), 1 B. & A(l. 663; and see Ashling v. Jioon, [1891] 1 Ch. 568. See Part 


IX., p. 529, post. 

i) Seep. 489, ante. 

k) MarshdU v. Wilson (1860), 14 W. R. 699, Ex. CL (Ir.). 

l) Laycock v. Pickles (1863), 4 B. & S. 497. 

i'ro) Clarke v. Webb (1834), 1 Or. M. & R. 29. 

(n) Middleditch v. Ellis (1818), 2 Exclt 623, 628. But where in substanoe 
there is a new transaction, other matters outside the original agreement being 
taken into account, or a new consideration passing (such as the dissolution of a 
partnership), then any balance found due from one party to the other may be 
the foundation of an account stated {Fister v. Allanson ^1788), 2 Term* Rep. 
479, explained in Middleditch v. EUis, supra; Perry v. Attwood (1856), 25 L. J. 
(q. S.) 408, where the items wore all on one side). 

(o) Sham v. Picton (1825), 4 B. & 0. 715, 729 j Caw v. Mills (1662;, 7 
H.&N.913. 
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colonial courts are enforced in this country (p). This matter is 
fully treated elsewhere (g). 

Shot. 7 .—Statutory Debt s. 

1001. Where an Act of Parliament creates an obligation on any 
person to pay a sum of money to any other person, the amount due 
can be recovered as a debt by action where no other remedy is pro- 
vided and where no provision to the contrary is contained in the 
Act (a). But where an Act creates an obligation, and provides a 
specific method for enforcing that obligation, as a general rule that 
method is the only one by which performance can be compelled (6). 
It is, however, a question of construction in each case whether the 
remedy is so limited by the Act or not (c). 

Such a statutory debt is generally one of specialty to the extent 
that twenty years instead of six is the period of limitation for 
actions in respect thereof (d). 


Part VII. — Assignment of Contracts. 

Sect. 1.- -In General. 

1002. Assignment of a contract takes place when the liabilities 
imposed or the rights acquired thereunder are transferred to a per- 
son who was not a party to the original contract. Such assignment 
may be made either by act of the parties or by operation of law. 

1003. Assignment by act of the parties may be an assignment 
either of rights or of liabilities under a contract; or, as it is sometimes 


ip) Hamilton v. Dutch East India Co. (1732), 8 Bro. Pari. Cas. 264 ; William* 
v. Jones (1845), 13 M. & W. 628, at p. 633 ; Philpott v. Adams (1862), 7 H. & N. 
888; Harris v. Saunders (1825), 4 B. & 0. 411. The principle appears moat 
clearly in the judgments of Blackburn, J., in Schibsby v. Westenholx (1870), 
L. E. 6 U. B. 153, and of Fry, J., in Rousillon v. Rousillon (1880), 14 Oh. D. 
351. See also Sydney Municipal Council v. BullJ 1909 J 1 K. B. 7. An action 
on a judgment is in the nature of an action of debt, and the claim may bo 
specially indorsed on the writ with a view to proceedings » nder Order 14 
UlodsoU v. Baxter (1858), E. B. & E. 884, Ex. Ch. ; Grant v. Easton (1883), 13 
Q. B. D. 302, 0. A.). As to suing on English, Scottish, and Irish judgments, and 
the extension of such judgments, see title Conflict of Laws, Vol. VI., pp. 
291 et scq . ; and as to the effect of a foreign judgment as an estoppel, see title 
Judgment. ■ 

281 ■ 


> v. Willis (1873), L. B. 


(o) See title Conflict of Laws, VoL VI., 
(a) Shepherd y. Hills (1835), 11 Exch. 55 ; 


8 Exch. £9 ; Lloyd'*. Burrup (1808), L. B. 4 Exoh. 63. 

lb) Dos d. Rochester (Bishop) v. Bridges (1831), 1 B. A Ad. 847, at p. 859 ; 
Pasmore*. Qswaldtoaieile Urban Council, [1898] A. 0. 387. 

(c) London School Board *. Wright (1884), 12 Q. B. D. 678, 0. A. ; Bentley *. 
Manchester , Sheffield and Lincolnshire Bail. Co., [1891] 3 Oh. 222 ; see also 
PuU/ord *. Devenish, [1903] 2 Oh. 625; Groves *. Wimbome (Lord ), - [1898] 2 
Q. & 402 ; and title STATUTES. 

(d) Civil Procedure Act, 1833 (3 & 4 Will. 4, o. 42), s. 8 ; Jones *. Pope (1606), 
I Wins. Saund. 34; Shepherd V. Hills , supra ; Cork and London Bail. Co. *. 
Goods (1663), 13 0. B. 826. As to the application of this principle to nails 
or scares, see title Companies, Vol. V. ; ana as to penalties, see title Damages. 
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expressed, an assignment of the benefit, or an assignment of the 
burden of the contract. Certain rights, however, are wholly in- 
capable of assignment. Assignment of the rights arising under 
a contract may be further divided into assignments at common 
law, in equity, and under statute («). 

Sect. 2. — Assignment of IAabilitiei by Act oj the Partite. 

1004. As a general rule a party to a contract cannot assign his 
liability thereunder without the other party’s consent (/). This 
rule applies both at law and in equity (g), and is unaffected by 
statute (i h ), but exceptions to its application are found in connection 
with certain contracts relating to land(i), and where the liability 
assigned is not connected with the Bkill, character, credit, or other 
personal qualifications of the assignor (j). Even in the excepted 
cases the assignment of liability without the consent of the other 
party to the contract does not discharge the original contracting 
party without performance, but gives an option to the other party 
to look to either the assignor or assignee for performance of the 
contract (ft).. 

By consent of all parties, howevor, liability under a contract may 
be transferred so as to discharge the original contracting party, 
provided that certain conditions are fulfilled. Such a transfer of 
liability constitutes, in reality, a new contract, and, strictly, is not 
an assignment at all (0. 

Sect. 3. — Assignment of Rights by Act of the Parties . 

Sub-Sect. 1 . — At Common Law. 

1005. The common law leaned against assignments of rights as 
well as assignments of liabilities, and as a general rule a person to 


(e) See infra. Rofereuoe may also be made to title OnosES in Action, 
VoL IV., p. 359, where the subject generally is fully treated. As to the position 
of strangers to contract, see p. 342, ante. 

(/) Hobson y. Drummond (1831), 2 B. & Ad. 303. “ You have a right to the 
benefit you contemplate from the charaoter, credit, and substance of the party 
with whom you contract” (Humble v. Hunter (18^8), 12 Q. B. 310, at p. 317) : 
see also Johnson y. Raytton (1881), 7 Q. B. D. 438, 0. A. 

{g) Tolhurri v. Associated Portland Cement Manufacturers (1900), Associated 
Portland Cement Manufacturers (1900) v. Tolhurst, [1902] 2 E. B. 660, at pp. 668 
and 677, 0. A. ; affirmed [1003] A. 0. 414. 

(A) B.g., s. 25 (6) of the Judicature Aot, 1873 (36 ft 37 Viot. c. 66) (see lost 
cited oase as reported [1902] 2 K. B. at pp, 670, 676). 

<x\ See p. 504, poet. 

t (j) 'Where a waggon company let a number of railway waggons to the defen- 
dants at an annualrent, ana agreed to keep them in pspair, it was held that the 
company's assignees were equally competent to keep the waggons in repair, 
and that the assignment of the company’s liability did not pat an end to the 
oontract { British Waggon Co . v. Lea (1880), 5 Q. B. JD. 149). See p. 410, 
ante. 

(ft) See p. 606, post, and British Waggon Co. v. Lea , supra. 

(1) See p. 506, post But on a oontract lor the safe if goods a condition 
cannot ran with or be attached to the goods so as to bind a purchaser without 
express agreement on his part, and that whether he purchases with or without 
noth* of the condition ( Toddy ft Co . v. Sterioue ft Co., [1901] 1 CL 35*; 
mCndherir . Pitcher , [1901] 2 Oh. 306). 
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whom rights were assigned could not sue in his own name upon the 
original contract (wi). 

Exceptions, however, existed in the cases of assignments of 
negotiable instruments, by the law merchant (n) ; of assignments of 
certain contracts relating to land (o) ; of assignments by the 
Crown (p) ; and, lastly, of assignments with the consent of the other 
contracting party ( q ). 

Sub-Sect. 2.— In Equity* 

1006 . In equity an assignment of rights under a contract was 
rogarded as equivalent to an agreement by the assignor to allow the 
assignee to use his name for the assertion of those rights, and the 
court would compel the assignor to allow his name to be used for 
that purpose upon receiving an indemnity against costs (r), and 
would restrain him from suing for his own benefit (*). It was in all 
cases necessary that the assignor should be made a party to the 
action ( t ). The debtor was not entitled to claim any indemnity from 
the assignee(a), and the assignee .could not give him a valid dis- 
charge for the debt unless expressly empowered to do so by the 
instrument of assignment. 

Though an assignee may now under certain conditions ( b ) sue in 
his own name in a court of law, his rights of action, even in a court 
of law, are largely controlled by the rules governing equitable 


(m) Jones v. Carter (1845), 8 Q. B. 134 ; Boulton v. Jones (1857), 2 II.4N. 
664; Schmnling v. Thomlinsun (1815), 0 Taunt. 147. Soe Master v. Miller 
(1791), 4 Term Rep. 320, at p. 310. 

(n) Soo title Bills op Exchange, Pbomissoby Notes, and Negotiable 
Instruments, Yol. II., p. 459. 

(o) See p. 604, post. 

(p) Per Bulleb, J„ in Master v. Miller (1791), 4 Torn Rep. 320, at p. 340; 
Stafford {Earl) v. Buckley (1750), 2 Yes. Sen. 171, 181 ; Miles v. Williams (1714), 
1 P. Wma. 249, 252, 258. 

(9) See p. 505, post. 

(r) Tvrkington y. Magee, [1902] 2 K. B.427, 432; reversed on the facts [1903] 
1 K. 13. 644, C. A. ; Crouch v. Credit Fonder of England (1873), L. R. 8 Q. B. 374, 
380 ; Be Pothonicr y. Be Mattos (1858), E. B. ft E. 401, 467 ; Ashley v. Ashley 
(1829), 3 Sim. 149, 151 ; Master v. Miller (1791), 4 Term Rep. 320, 340, 1 
Smith, L. C., 11th ed., 767, 789. This does not conflict with Ord. 16, r. 11, 
of the Rules of tho Supreme Court (sea Tryon v. National Provident Institution 
(1886), 16 Q. B. D. 678 ; per A. L. Smith, J., at. p. 680). If the debtor after 
notice of assignment paid the assignor and took a release from him, he could 
not plead these facts as against the assignee suing in the assignor’s name even 
in a court of lay (Leah y. Legh (1799), 1 Bos. ft P. 447), ana the assignor was 
liable to the assignee if he “ derogated from his grant ” by hindering the assignee 
from obtaining the benefit of the assignment (Aulion y. Atkins (1856), 18 0. B. 
249 ; Oerard y. Lewi * (1867), L. B. 2 0. P. 3053. The assignee of a debt oould 
not bus ffft it in equity unless tho assignor refused to allow the assignee tp use 
his name in a court ox law, or other special circumstances existed (8amn\ond y. 
Messenger (1838), 9 Sipi. 327 ; Hoskins v. Holland (1876), 44 L. J. (oh.) 273 ; 
‘ - “ ' ,rf \l), 17 Oh. D. 520, 620, 0. A.). For further illustrations 

to Forth v. Stanton (1668), 1 Wins. Saund. 220. 
.L.R.1Q.B.372. 

w xu uiu« w uu» uim and prevent him suing at law, and also to enable 
him to dispute the assignment if he thought fit (JDurham Brothers v. Robertson, 
[1898] 1 4 B. 765, 769, 770, C. A.). 


Boxlburghe v. Cox 
of the eld law/ 

(1) Jeffs v. 

(tpln order tp bind 


(a) Jones v. Farrell (1857)', 1 De'G. ft J. 208, 0. A. 
ft) See p. 500, post. 
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assignments (c); and, moreover, there still remains number of caseB 
_ in which he can only sue under the rules prevailing in equity. 

1007. An equitable assignment does not require either a deed or 
writing for its validity (d), and no particular form of words is 
necessary (e). 

1008. Assignment of a debt due under a contract may be effected 

in two ways, which have differont legal consequences (/) : (1) The 
assignor may direct the debtor to pay the assignee. In this case he 
has merely given a revocable mandate, and no equitable assignment 
is effected until the debtor has appropriated money for payment 
and communicated his assent to the assignee or has promised to 
pay the assigneo (j). (2) The assignor may give to the assignee an 

order upon his (the assignor’s) debtor to pay a sum to the assignee 
out of a particular fund or sum due to tlie assignor. On com- 
munication of such order to the debtor a valid equitable assignment 
is effected, to which the consent of tho debtor is not necessary (h). 
The order must constitute a d^eclion, not merely a suggestion 
or an authority (£) ; it must also be directed to the assignor’s debtor 


Sadr. S. 
Assignment 
of Bights 
by Act of 
the Parties. 

Equitable 

assignment. 

Modes of 
assignment * 


(t) E.y., tlio assignment is subject to equities available Against the^ssignor 
at the time when notice of tho assignment is given ( Roxburgh* v. Cox (1881), 17 
Ch. D. 520, C. A. ; Webb v. Smith (1 1885), 30 C'h. 1). 102, 0. A., and tho equitable 
rule of priority by notice prevails though tho form of notice required is different. 
Seo title Ciioses in Action, Yol. IV., p. 374. 

(d) Lambe v. Orton (I860), 1 Drew. & Sm. 123; Howell v. Mad vers (1792), 4 
Term Rep. 690; Heath v. Hull (1812), 4 Taunt. 326; Lett v. Morris (1831), 4 
Sim. C07; Tibbits v. George (1836), 5 Ad. & EL 107, 115. If. however, tho 
assignment comes within the Statulo of Frauds, e.y., an assignment of an 
interest in land, it must bo in wilting (lie Whitting , Ex parte Ilall (1879), 10 
Oh. D. 615, C. A.). 

(*) (Jhowne v. Dayjis (1862), 31 Boav. 351, 360; Row v. Dawson (1749), 1 
Yes. Sen. 331 ; (Jorringe v. Irwell India Rubber and Gutta Vcrcha IfVA'S (1886), 
34 Ch. D. 128, 131, 0. A. ; Rj Griffin, Griffin v. Griffin, [1899] 1 Ch. 408, 412. 
But tho giving of a hill of exchange or other negotiable instrument does not of 
itself operato as an equitable assignment of funds in tho hands of tho drawee or 
of a debt due from him (Shand v. Du Buisson (1874), L. R. 18 Eq. 283 ; Schrocder 
v. Central Dank of London (1876), 34 L. T. 735 (cheque on banker) ; Hopkinson 
v. Forster (1874), L. R 19 Eq. 74; Moore v. Bushel! (1857), 27 L. J. (EX.) 3). 

(/) See Morrell v. Wwtlcn (1852), 16 Boav. 197, 202, 203. 

\g) Moore y. Bushell (1857), 27 L. J. (EX.) 3 ; IHU v. Boyds (1860), L. R 8 Eq. 
290; Williams v. Everett (1811), 14 East, 582, 598; Johnsony. Robarts (1875), 
10 Ch. App. 605; Howell v. Datt (1833), 2 Nov. & M. (k. d.) 381 ; Malcolm v. 
Scott (1850), 5 Exch. 601 ; WedlaJee v. Hurley (1830), 1 Or. & J. 83 ; Dell v. London 
and North Western Hail. Co. (1852), 15 Beav. 648 ; Gibson v. Mind, (1824), 9 
Moore (0. p.), 31 ; and see Scott y. Porchtr (1817), 3 Her. 652. It is not sufficient 
for the assignor to inform the assignee that he has given directions to tho third 
person to pay the assigneo {Re Holmes, Exports Heywood (1815), 2 Rose, 355). 

(A) Lett v. Morris (1831), 4 Sun. 607 ; llow v. Dawson (1<49), 1 Yes. Sen. 331 ; 
Bam V. Carvalho (1839), 4 Hy. & Cr. 690, 702; Re Bow, Ex parte South (1818), 

3 Swan. 392 ; Yeates v. Groves (1791), 1 Yes. 280 ; Re Whitting, Ex parte Hall 
(1879), 10 Gh. D. 616, C. A.; Webb v. Smith (1885), 30 Ch. D. 192, 0. A.; 
Greemoay v. Atkinson (1881), 29 W. R. 560, C. A. ; and* see Rodick r. Gandtll 
(1852), I De Ch M. & G. 763, 772, 777, and Mcnrrdl v. Witten, supra ; Alexander 
v. Steinhardt, Walker & Co., [1903] 2 KB. 208; William Drandt's Sons«k Co. 
y. Dunlap Rubber Co., [1905] A. C. 454 ; Shaw <6 Co. v. Moss Empires , Ltd., and 
Rostov; 908), 25 T. L. R 190. 

(*) Watson y, Wellington (Duke) (1830), 1 Russ. & M. 002 ; Best y. Argles 
(18M), 2 Cr. &. II. 394. 
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Assignment 
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Incomplete 

assignment. 


Declaration 
of trust. 


and not to some third person, so that where an intending assignor 
wrote to the solicitors of a railway company requesting them to 
pay to the intended assignee all moneys due from the company ‘ 
to the former, and the solicitors promised the intended assignee to 
pay such moneys on receiving them, it was held that no equitable 
assignment of - the debt hod been effected (&). 

1009 . An equitable assignment may be either complete or 
incomplete. It is said to be complete when the assignor has done 
everything which is capable of bemg done, according to the nature 
of the property, to complete the title of the assignee (0, and in such 
case the assignment will be enforced by tho court (in).. When the 
assignment remains incomplete, then, if the assignee has given value 
therefor, the court will enforce it, treating the incomplete assign- 
ment aB an agreement for value to assign ; but if the ussignee is a 
volunteer, the court will not assist him (n), subject, however, to 
the two following exceptions or quasi-exceptions (o): (1) in case of a 
declaration of trust ; (2) in case of a donatio mortis causa , in which 
cases the court will assist the assignee even though he is only a 
volunteer. 

1010 . Declarations of trust and donationcs mortis causa only 
concern the present title in so far as the subject-matter of either 
of them may be the assignment of a right which the assignor 
possesses under a contract. 

Where a declaration of trust can be inferred assignment is not 


(&) liodick v. Qandell (1852), 1 De G. M. & G. 763. For equitable assignments 
generally, what amounts thereto, tho requirements as to notice, and the effect 
of assignment, see title CnosES in Action, Vol. IV., p. 374. 

(1) Milrotj v. Lord (1862), 4 De G. F. & J. 264, 274, 0. A. ; Donaldson y. 
Donaldson (1854), Kay, 711 ; Re Patrick , Bills v. Tatham, [1891] 1 Ch. 82, 0. A. ; 
Fortescue v. Barnett (1834), 3 My. & K. 36 ; Johnstone v. Alappin (1891), 60 L. J. 
(CH.) 241 ; and see Kekewich v. Manning (1851), 1 De G. M. & G. 176, 0. A. ; 
Harding v. Harding (1886), 17 Q. B. D. 442, 444; and Meek v. Kettlewcll 
(1842), 1 Hare, 464. The fact that notice has not been given to the debtor, 
though it may enable a third person to obtain a better title than tho ossigneo, 
doos not render the assignment incomplete (Re Patrick, Bills v. Tatham, supra ; 
(i wrings v. Irwell India Rubber and Gutta Percha Works (1886), 34 Ch. D. 
128, OTA.). 

(in) Harding v. Harding, supra'; Fortescue v. Barnett (1834), 3 My. & K. 36. 

(n) Meek v, KetUexoell, supra; Harding v. Harding, supra; Oolmtxn v. Barrel 
(1789), 1 Ves. 30, 54; Ellison y. Ellison (1802), 6 Ves. 656; Antrobus y. Smith 
(1805), 12 Ves. 39 ; Ex parte Pye, Ex parte Dubost (1811), 18 Ves. 140 ; Edwards 
v. Jones (1836),’ 1 My. & Or. 226; Trimmer v. Dauby (1856), 25 L. J. (oh.) 
424; Re EUenburovgh, ^Towry Law y. Bums, [1903] l Ch. 697; and see Re 
Whitting , Ex parte Hall (1878), 10 Ch. D. 615, 0. A., and cases cited in judgment 
in M*Faddm v. Jenkym (1942), 1 Hare, 458. 

(o) It is doubtful whether the two following exceptions ore exceptions at all. 
As to a declaration of trust, it has been said that a declaration of trust may 
perhaps be treated as ef complete transaction in itself, rather than as an excep- 
tion to the general rule (M'Faddcn v. Jenkyns (1842), 1 Hare, 458, 462) ; and os 
to a donatio mortis cypsa it has been said that after the donor’s death his legal 
personal representative becomes a trustee for the donee (Re Beaumont, Beaumont 
V. Embank , [1902] 1 Oh. 889, 893), so that the second exception is really an 
illustration of the first. 
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necessary, but an incomplete assignment will not operate as a 8 * 9 *. s. 
declaration of trust (p). Asrigmwnt 

A donatio mortis causa or gift made in expectation of death, and of Bights 
taking effect only if the donor (i.e., assignor) dies, may be effected JJ* 
without the use of words referring to ms death or recovery, ™£™ eB * 
provided the intention is sufficiently indicated by the surrounding Donatio 
circumstances (q). mortis causa. 

1011. The assignment of a debt may perhaps imply the assign- Assignment 
ment of the securities therefor ( r ) ; on the other hand, securities of Beourity. 
mav be assigned with the intention of assigning a debt, but 
without the necessary formalities for the assignment of the 

debt, and in such case, though the aBBignee cannot recover the 
debt, yet neither the assignor nor his representatives can recover 
the securities, and the result may be that no one can recover the 
debt(s). 

The benefit of a policy of fire insurance does not, in the absence Fire 
of an express agreement to which the insurance company is a party, in "“ mnoe 
pass to the purchaser of the .insured house, so that if a house is po lcy * 
burnt down after a contract has been made for its purchase, and 
either before or after completion of the contract, the loss falls on 
the purchaser (t). . 

1012. For purposos of stamp duty the distinction between an stamp doty, 
equitable assignment and a bill of exchange is often a narrow one. 

On the one hand, an order for the payment of a debt “ now due or 
that may hereafter become due in respect of ” work being done by 
the assignor (a), and an order in the following form, “I hereby 
authorise you to pay B. J0865, being the amount of my contract, 

B. having advanced me that sum ” ( 6 ), have been held to be equitable 
assignments, and not orders for payment of money (c) ; on tho 
other hand, where the real nature of the transaction is on order 


(p) Milroy v. Lord (1862), 4 De G. F. & J. 264, 274, C. A. Writing i a not 
necessary (M'Fudden y. Junky no (1842), 1 Hare, 458, 461). As to what con- 
stitutes a declaration of trust, see title Trusts and Trustees, and the following 
oases : Morgan v. Malleson (1870), L. R. 10 Eq. 475 ; Ex parte Dye, Ex parte 
Dubost (1811), 18 Ves. 140; Fletcher v. Fletcher (1844), 4 Hare, 67; Ellison y. 
Ellison (1802), 6 Ves. 656; Paterson v. Murphy (1853), 11 Hare, 88 ; Bridge v. 
Bridge (1852), 16 Beav. 615 ; Eichardson v. Richardsoit (1867), L. R. 3 Eq. 686, 
and oases there cited; Be Breton's Estate , Breton v. Woollvcn (1881), 17 Gh. I). 
416 ; Warrmer v. Ewers (1873), L. R. 16 Eq. 340 ; Richards v. Delbridge (1874), 
L.R. 18 Eq. 11: Heartley y. Nicholson (1875), L. R. 19 Eq. 233; Parker v. 
Stones (1868), 38 L, J. (ch.) 46 ; Moore v. Moore (1874), L. R 18 Eq. 474. 

fa) Edwards v. Jones (1836), 1 My. ft Or. 226, and cases cited in judgment. 
Wnting is not necessary, and the fact that the transaction is in writing even 
tends to rebut the presumption that the gift is intended to operate as a donatio 
mortis causa (ibid., p. 235). As to donattones mortis causa generally, see title 
Guts. 

(r) Re Patrick, BiUs v. Tatham, [1891] 1 Oh. 82, 87, 0. A. 

' (e) Surname v. Nate (1876), 1 Ex. I). 169, 0. A < Bearle v. Apt o (1846), 16 
Sim.95; Barton v. Gainer (1868), 3 H. ft N. 387. 

(0 Poole y. Adams (1864), 33 L. J. (on.) 639. See title Insurance. 

(a) Buck y. Robson (1878), 3 Q. B. D. 686. • 

lb) Diploch v. Hammond (1864), 2 Sm. ft G. 141. 

(cj See also Crowfoot y. Oumey (1832), 2 Moo. ft S. 473 ; and Hutchsason y 
Hcyworth (1838), 9 Ad. ft El. 375, and cases there cited. 
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Sbot. 9. {o r the payment of money out of a particular fund, the order 
Assignment constitutes a bill of exchange, and if not properly stamped is 
of Rights inadmissible, even on payment of a penalty (d). 
by Act of 

the Parties. Sub-Seot. li.—JJy Statute. 

Assignment 1013. Tlio benefit of various contracts of particular kinds haB 
by statute. been made assignable at law by a number of different statutes (c). 

Assignment under any of these statutes must be made strictly in 
the manner provided by the statute. Thus, notice of an assignment 
of a policy of life assurance must be given in writing, and must 
contain the date and purport of the assignment and be given at the 
principal place of business of the assurance company (/). A notice 
of an agreement to assign upon request is not a notice of assignment 
within the meaning of the Act ( g ) . 

Judicature 1014. A party to a contract may now assign his right in respect 

Act, 1873. ftn y ^obt or i e g a i chose in action ( h ) by an absolute assignment 

in writing (not purporting to be only a charge), of which express 
notice in writing shall have been given to the person against whom 
he would have been entitled to claim ; and upon such assignment 
being made, all legal rights and remedies of the assignor pass 
(subject to any equities which would have prevailed in equity over 


Q. 13. 542, 0. A. ; Ashling v. Boon , [1891] 1 Ch. 508 ; and see title Bills or 
Exchange, Vol. II., p. 576. 

(e) An Act for the more effectual securing the payment of rents etc., 11 Geo. 2, 
c. 19, s. 23, assignment of replevin bonds (repealed by the Statute Law Revision 

j n - i. i \ 001 / * a a - tr* t .. 4 * il jj 1 


and Civil Procedure Act, 1881 (44 & 43 Viet. c. 69) ; an Act for the amendtnent 
of the Law, and the better advancement of Justioe, 4 & 5 Ann. c. 3 (4 Ann. 
c. 16 in Ruffhoad), s. 20, assignment of bail bonds (repealed Statute Law 
Revision Act, 1871 (34 & 35 Viet. c. 116)) (see now Bail Bonds Act, 1808 
(48 Geo. 3, c. 58), b. 3) ; East Iudia Company Bonds Act, 1811 (51 Geo. 3, 
c. 64), s. 4, assignment of India bonds ; for assignment of shares in companies, 
see Vertue v. Mast Anglian Rails. Co. (1850), 5 Exch. 280 ; and title Companies, 


Vol. V.; Bills of Lading Aot, 1855 (18 & 19 Viet. o. Ill), s. 1, assignment of 
bills of lading; Court of Probate Act;, 1837 (20 & 21 Viet. c. 77), a. 83, assign- 
ment of administration bonds; Marine Insurance Aot, 1906 (6 Edw. 7, e. 41), 
b. 50, assignment of marine policies ; Pulidos of Assurance Act, 1867 (30 A 31 
Viet. c. 144), assignment of life policies ; National Debt Aot, 1870 (33 A 34 
Viot. c. 71), transfers of stock, s. 22—25. The sale of shares in a joint stock 
banking company is void unless the contract sets out the numbers of tho shares 
as stated in the company’s register (30 & 31 Viet. c. 29). See also title Choses 
in Action, Vol. IV„ p. 393. 

j / f ) Policies of Assurance Act, 1867 (30 & 31 Viot. o. 144), s. 3. 

«/) Spencer v. Clarice (1878), 9 Ch. D. 137. A fortiori , a notice of deposit of a 
icy without any agreement to assign is not notice of an assignment (Crowley 
v. City of Glasgow Life Assurance Co. (1876), 4 Ch. D. 421). See also Marine 


different wording of the Policies of MarinS Assurance Act, 1868 (31 & 32 Vipt. a 
86), s. 1 , repealed by Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 92, Sbhed. II. 

(h) I.e„ any debt or chose in action whioh was formerly assignable only in 
equity ( Tolhurst v. Associated Portland Cement Manufacturers (1900), Associated 
Portland Cement Manufacturers (1900) V. Tolhurst , [1902} % X. B. 660, O. A., at 
pp. 668 and 676). 
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the assignee's rights at the time when he received notice of the flag* 8. 
assignment) from the assignor to the assignee, who is entitled to Asstaaffat 
sue in his own name to enforce any such rights without joining the of Bight* 
assignor (i). tarAofof 

Sub-Sect. 4.— Rights incapable of assignment. the Parties. 


1016. The following rights are incapable of assignment : — E j ghts 

(1) A right under a contract cannot be assigned in any case incapable of 
where the effect of the assignment would be to impose a greater aasi ? nmei l t - 
liability on the other party to the contract ( k ). 

(2) A right under contract cannot be assigned when the power Prohibited 
to assign it is expressly or impliedly taken away by Act of Parlia- b J statutei 
ment. Thus a policy effected under the Friendly Societies Acts, 

1875 and 1896 (Q, is not assignable otherwise than as provided by 
those Acts (m), and deferred pay of an officer or soldier cannot be 
assigned (w). 

(8) Even if there is no statutory prohibition, an assignment may Against 
be void as being against public policy (o). On this principle the i )ublIc P° lic L 
assignment of the salary of a.public office, or an office in some way 
connected with the public service, is void ; as, for example, the 
assignment of the salary of a clerk of the peace (p), or of an 
assistant parliamentary counsel to the Treasury (<?), or *oi the 
pay of a navy surgeon (o), or of pay given to the assignor to hold 
himBelf ready for service of the Crown (q). 

(4) An assignment of a right of action which offends against the Champerty 
law relating to champerty and maintenance is void, equally at law “ aintcnalice 

(0 Judicature Act, 1873 (36 & 37 Yict. c. 60), s. 25 (6). For which see title 
Choses in Action, Vol. IV., p. 367, note (A) ; and see under that title for 
the law as to what assignments of contracts are within the Act, the require- 
ments of a valid assignment, the necessity for notice, and the priorities as 
between successive assignees, and the effect generally of such an assignment 
upon the rights of the parties. The fact that a contract is assigned as a security 
does not necessarily prevent the assignment from being an absolute assignmeut 
{Russell cfe Co., Ltd. v. Austin Fryers (1909), 25 T. L. R. 414). 

(A) Tolhurst v. Associated Portland Cement Manufacturer s (1900), [1903] A. C. 

414, per Lord Lindley, at p. 423 ; Bee Dawson v. Great Northern and City Rail. 

Co. % [19061 1 K. B. 260, 272, O. A. As to assignment of an agreement for a lease 
and specific performance in favour of the assignee, see Crosbie. v. Tooke (1833), 

1 My. & K. 431 ; Morgan v. Rhodes (1834), 1 My. & K. 435 ; Weatherall v. Geer in y 
(1806). 12 Ves. 604. 

J ) 38 & 39 Viot. c. 60 ; 59 & 60 Viet. c. 25. 

n) See s. 15 (3) of the Friendly Societies Act, 1875 (38 & 39 Viet. c. 60), 
s. 66 of the Friendly Societies Act, 1896 (59 & 60 Yict. c. 25) ; and fie 
Redman , Warton v. Redman , [1901] 2 Oh. 471. 

(n) Army Act, 1881 (44 & 46 Viet. c. 58), s. 141 ; Crowe y. Price (1889), 22 
Q. B. D. 429, O. A. ; Lucas v. Harris (1686), 18 Q. B. D. 127, C, A. For other 
examples of express or implied prohibition, see Qathcrcole v. Smith (1881), 7 
Q. B D. 626, a A. (under Incumbents Resignation Aot, 1871 (64 & 36 Viet, 
o. 44) ) ; Watkins ▼. Watkins, [1896] F. 222, 0. At, and cases there oited. 

(o) Apthorpc v. Apthorpe (1887), 12 P. L. 192, 0. A. For general principles, 
see Grenfell v. Windsor (Dean and Canons) (1840), 2 Beav. 644 ; see also 4**on 
V. Gwinntll (1829), It. ft J. 136, 148, 149, Ex, 0k in Eq., apdjfa Huggins, 

Nxparh Huggins (1882), 21 Ch. D. 85, 0. A. The assignment of the salary of a 
ftim plnLiTi to a workhouse {Re M trams, [1891] 1 Q, B. ##) and of the emoluments ' 
of a fellow of a Cambridge college (Feistel y. King's College, Cambridge (1647), 

10 Beav. 401) are both valid. See also p. 304, ante. 

Ip) Palmer v. Bate (1821), 2 Brod. & Bing. 673. 

( 9 ) Cooper y. Reilly (1829), 2 Sim. 560. 
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and in equity (r), and the assignment of a debt which cannot he 
enforced by reason of the Gaming Acts confers no better right on 
the assignee than the assignor had ( 0 ). 

(5) A right under a purely personal contract cannot be 
assigned ( t ), but moneys due under a contract of personal service 
may be assigned, notwithstanding that a contract for personal 
service is not assignable ( u ). 

(6) It appears also that the parties to a contract may effectively 
agree that no rights under the contract shall be assigned (a). 

Sect. 4. — Assignment by Operation of Law. 

Sub-Sect, 1 .— In General. 

1016. The rights and liabilities of either party to a contract may 
nnder certain circumstances be assigned by operation of law when 
such party dies, or becomes bankrupt, or (in the case of a woman) 
marries, "in the case of contracts relating to land, certain rights 
and liabilities are also in certain cases assigned by operation of law 
upon the transfer of the land or of the reversion therein (ft). 

Sub-Bkct. 2 .—On Death. 

1017. If the contract is a personal contract, i.e., dependent upon 
the personal skill or qualifications of one of the parties, and that 
party dies, the contract is discharged, and no rights or liabilities 
thereunder in respect of future performance pass to his representa- 
tives^). These latter are entitled, however, to sue for any money 
actually earned by the deceased under the contract and accrued due 
during his lifetime (cl), or even for remuneration accruing due after 


(r) Dawson v. Great Northern and City Rail. Co.. [1905] 1 K. B. 260, 270, 0. A. ; 
and see title Action, Vol. I., pp. 61 — 53. 

(a) Re Deerhurst, Ex parte Seaton (1891), 60 L. J. (Q. B.) 411, 413. 
ft) Kemp v. Baeraelman, [1906] 2 K. B. 604, 0. A. ; Davies v. Davies (1887), 36 
Ch. D. 359, 391, C. A. ; Stevens v. Banning (1835), 6 De GL M. ft O. 223, *0. A. ; 
Hole v. Bradbury (1879), 12 Ch. D. 886; Griffith v. Tower Publishing Co., Ltd. 
and Moncrieff, [1897] 1 Ch. 21 ; and see Talhurst y. Associated Portland Cement 
Manufacturers (1900), [1902J 2 K. B. 660, C. A., atpp. 668, 669; Orosbie v. Tooke 
(1833), 1 My. ft K. 431 ; Morgan y. Rhodes (1834), 1 My. & K. 436. Bee also 
p. 410, ante. Ab to contracts of agenoy, see title Acjency, Vol. I , p. 195. 
As to building contracts, see title Building Contracts, Vol. III., p. 275. 
(m) Russell & Co., Ltd. v. Austin Fryers (1909), 25 T. L. R. 414. 

(а) See ./to Tnrcan (1888), 40 Ch. D. 5, at p. 10, C. A. ; Brice v. Bannister (1878), 3 
Q. B. D. 569, C. A., pgr Bramwell, L.J., at p. 681 ; and Weatherall v. Geering 
(1806), 12 Ves. 504. 

(б) For assignment on death, see title Executors and Administrators ; on 
marriage, see title Husband and Wife ; on bankruptcy, see title Bankruptcy 
and Insolvency, Vol. II., p. 162; and on transfer of lease or rereraion, see 
titles Landlord and TENANTiand Beal Property and Chattels Beal, and, 
generally, title OnosBS nr Action, VoL iy., p. 399. 

(c) Chamberlain y. Williamson (1814), 2M.&S. 408 ; Finlay y. Chimey (1888), 
20 Q. B. D. 494, 0. A. ; Pkdlips y. Alhambra Palace Co., [1901] i K. B. 59, 63 ; 
. Shipman y. Thompson (1738), Wilier 104, n, ; Farrow v. Wilson f 1860 ), L. B. 

* 4 0. P. 744 ; Phillips y . Jones (1888), 4 T. L B. 401 ; Blades r. ^jl820), 9 
B. ft C. 167 ; Foster y. Bates (1843), 12 M. ft W. 226; Campanari v. Wcodburn 
(1864), 15 0. B. 400; Friend y. Young, [1897 ] 2 Ch. 421 ; iWl. Pool (1889), 68 
U 07 ; Tasker y. Shepherd (1861), 9 H, ft N. 676. . 

* w Stubbs y. Holywell Rail. Co. (1867), jh. B. 2 Excb. 311. 
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his death if it appeals to have been the intention of the parties that <■ 

remuneration should continue payable after the termination pf the AaatgaMat 
contract (e). by Opajmcn 

If the contract is not of a personal nature, and is executory, the °*I* avf. 

personal representative may complete it and demand the prioe (/), 
or, conversely, may be sued on the contract (g). 

It a party to a contract assigns his rights in equity during his life, 
his personal representatives continue to represent him for the 
purpose of joining or being joined with the assignee in Buing the 

Sub-Sect. 3. — On Marriage. 

1018. A husband is liable, to the extent of any property acquired Wife’s Ante- 
through his wife, on his wife’s ante-nuptial contracts and obliga- nQ P tial dcbta - 
tions, but the wife also remains liable thereon in respect and to the 

extent of her separate property ( i ). 

Sub-Sect. 4 .—On Lunacy. 

1019. Neither the rights nor liabilities of a party to a contract Lunar/, 
are assigned by his subsequent insanity or lunacy. Judgment may 

be recovered against him (j), and he may sue on the contract, either 
by his next friend or committee, as the case may be (A). • 

Sub-Sect. b.—On Bankruptcy. 

1020. On the bankruptcy of a party to a personal contract the Bankruptcy, 
bankrupt's rights and liabilities thereunder do not in general pass 

to his trustee (l), though in certain cases the trustee may recover 
damages for breach of such a contract (»»)• If the contract is not 
of a personal nature, the bankrupt’s rights and liabilities thereunder 
devolve on his trustee, subject to the trustee’s right to disclaim 
onerous contracts (n). 

The bankrupt, however, may enter into a contract after his 
bankruptcy, and sue thereon, if the trustee does not intervene (o) ; 


(#) Wtlsom v. Harper, [1908] 2 Ch. 370; and see Robey v. Arnold (1897), 14 
T. L. B. 30 ; Salomon v. Brownfield (1806), 12 T. L. B. 239 ; Bilbee y. Haste 
(1880), 6 T. L. R. 677 ; and compare Naylcr v. Yearsleu (1860), 2 P. & F. 41 ; 
Boyd y. Mathers (1893), 0 T. L. B. 443, C. A. ; Morris v. Hunt (1890), 12 T. L. B. 
187; Oerahty v. Baines (1903), 19 T. L. B. 554, and Knight v. Burgess (1864), 
33 L. J. (OH.) 727. 

(/) Marshall y. Broadhuret (1831), l Cr. & J. 403 ; and see Siboni v. KirJcman 
(1836), 1 M. & W. 418, 422, 423. 

(g) Wentworth v. Cock (1839), 10 Ad. & El. 42 ; Cooper v. Jarman (1860), 
Ii. fi. 3 Eq. 98; and see Collinson y. Lister (1865), 20 Beay. 356. 

(h) Brandt y. ffeatig (1818), 2 Moore (o. r.), 184 ; and see title Executors 
am) Administrators. 

(0 Mamed Women’s Property Act, 1882 (45 & 46 Viet. e. 76), ss. 13, 14 ; 
and see title Husband and Wife. • 

(4) Bee Be Leavesley, [1891] 2 Oh. 1, 0. A 

(A) See Farnham v. Midword A Co [1896] 2 Ch. 730, 736. The effects of 
subsequent lunacy relate mainly to the procedure tofa employed far enforcing 
the. lunatic’* contract ; see title Xunatios Aim Persons or Unsound Mom. 

(1) See title Bankruptcy and Insolvency, Vol. II- at p. 162. + ® 

Im) Ibid, pp.. 138, 139. 

(n> Bankruptcy Act, 1883 (48 & 47 Viet o. 62), s. 66 ; Bankruptcy Act, 1800 
(63 a 64 Viet, a 71), s. IS. 

(o) See title Bankruptcy and Insolvency, VoL IL* at pp, 13b, 164 dseq, 4 
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sect. 4. and the bankrupt cannot be deprived without an orfler o! the court 
Assignment of any part of a salary or income to which he is entitled (p). 
by Operation 

bf Law. Sub-Sept. 6 . — Covenants which run with the Land, 

Covenants 1021. On the assignment by a tenant of a leasehold interest in 
running with land certain rights and liabilities pass to the assignee by operation 
the land. 0 | j aW| h e being entitled to sue or liable to be Bued by reason of 
the privity of estate between him and the landlord (q). When the 
benefit or burden of a covenant by the landlord, or by the tenant 
assigning, as tho case may bo, passes to the assignee of the tenant, 
such covenant is said to “ run with the land.” The rule is that 
covenants which “ touch and concern " the land (r) run with the 
land wherever the covenantor has in terms covenanted for himself 
and his assigns. Where, however, he has not expressly covenanted 
for his assigns, the benefit or burden of the covenant does not 
pass to the assignee of the term, unless it is also concerned with 
something which was in existence at the time when the covenant 
was made (s). « 

Running with 1022- A covenant is said to u run with the reversion ” when the 
reversion. benefit or burden of it, as the case may be, passes to an assignee of 
the lessor. Generally speaking, all covenants relating to the 
subject-matter of the demise run with the reversion (<). 

Peroopai 1Q23. Covenants which do not run with the land or with the 

covenants. reversion aro called collateral or personal covenants (w). 

Freeholds. 1024. On an assignment of freeholds the benefit of covenants 
entered into with the assignor in relation to the land as a general 
rule passes to the assignee, but the obligation of performing positive 
covenants entered into by the assignor does not pass to the assignee 
by virtue of the assignment, there being no privity of contract or 
estate between the assignee and covenantee (x). 

Restrict iv# 1025. The obligation of observing all covenants restrictive of the 

covenants. user 0 f land demised passes in equity to any assignee or under- 
lossoe of the land, whether he takps with notice of the covenants or 

( p ) Bankruptcy Act, 1883 (46 & 47 Viet. o. 52), s. 63. 

(?) The assignee is only liable or entitled to suo so long as the term remains 
vested in him, and on the other hand the assignor if he is the original lessee 
remains liable notwithstanding the Assignment pn all his own covenants. An 
underlessce is not, as such, liable to the head lessor for performance pf the 
lessee's covenants. See title Landlord and Tenant. 

(r) E.g., to pay ront or do repairs or a covenant by the landlord for quiet 
enjoyment. 

(a)’ These rules are known as the rules in Spencer's Case (1583), 6 Co. Bep. 16 ; 
seo 1 Smith, L. 0., 11th ed., 55. See also Forster v. Eivet Colliery Co.. Ltd 
[1908] 1 K. B. 629, 0. A. ; affifined H. L., [1908] W. N. 250 ,* 78 L. J. (OH.) 240. 

(0 See stah 32 Hen. 8, o. 34, and the Conveyancing and Law of Property 
Act, 1881 (44 & 45 Viet. c. 41), as. 10—12 j Mlukm v. Beacher, [1908] 2 Oh: 005, 
C. A. ; and for a treatment of the subject' in detail, titles Equity ; Landlord 
and Tenant ; Beal Property and Chattels Beal. 

(«) 1.9*9 limited to thg person, but not in this case by reason of any special 
•km or qualifications ; e.g., to renew worn-out chattels, or deliver up stock. 

{«) See titles Equity i Beal Property and Chattels Beal, On the Rale 
of goods no condition attaohes to or runs with the good* except by express 
agreement ; see note (1) on p. 495, ante . 
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not (a) ; bat an assignee of a freehold interest is only bound to Sbot. 4. 
observe restrictive covenants of which he has actual or constructive Assignment 
notice at the time of the assignment, and this obligation is only an by Operation 
equitable one (b). ofLaw. 

Sect. 5. — Novation, 

1026 . Novation is a form of assignment in which, by the consent Novation, 
of all parties, a new contract is substituted for an existing contract 
Usually, but not necessarily (c), a new person becomes party to 
the new contract, and some person who was party to the old 
contract is discharged from further liability. The introduction 
of a new party prevents the new contract from being a mere 
accord without satisfaction (d), and thus affords a defence to any 
action upon the old contract (e). 

For novation to ensue there must be not only the substitution of 
some other obligation for the original one, but also the intention 
or animus novandi (/). 

A common form of novation occurs where A. is indebted to B., 
and G. is indebted to A., and aU three parties mutually agree that G. 
shall become B.’s debtor in place of A. Certain conditions must, how- 
ever, be fulfilled in order to enable B. to sue G. uppn such an agree- 
ment. These conditions are'— (1) that the intermediate debt of A. to 
B. should be extinguished (g) ; (2) that the same or a larger amount 
should be due from C. to A. than from A. to B. (h) ; and (8) that a 
defined and ascertained amount Bliould be transferred (i). It is not, 


(a) Thurnewell v. Johnson (1881), 50 L. J. (cn.) 641 ; Holloway Brothers v. 
Hill, [1902] 2 Ch. 612. The origin of the obligation is the doctrino of notice, 
ftotual or constructive, but as every assignee ot underlesseo of leaseholds is 
deemed to have at least constructive notice of all restrictive covenants affecting 
the land demised, the question of notice is really immaterial. Tho modern 
legislation precluding a propoaod purchaser or underlessce from calling for tho 
title to the freehold or leasehold reversion, in the absence of an express con- 
dition giving him that right, lias made no difference in this respect. See for 
further authority and details, titles Equity; Landlord and Tenant; Real 
Property and Chattels Real. 

(b) Sop Tulk v. Moxhay (1848), 2 Ph. 774 ; Formby v. Barker, [1903] 2 Ch. 
539, 0. A. ; and titles Equity ; Real Property and Chattels Real. 

(c) Scarf v. Jardine (1882), 7 App. CoS. 345, per Lord Selijorne, L.C., at 
p.351. 

(d) The commonest example of novation occurs where, on the dissolution of 
partnership, tho former partners who continue to carry on tho business release 
the retiring partner from liability for the firm’s debts and give notice to a 
creditor, who accepts the, liability of the new firm in place of that of the old. 
See following cases and Partnership Act, 1890 (53 ft 54 Viet. c. 39), s. 17. For 
the case of an agent agreeihg to hold money of his principal for his principal's 


creditor, sometimes described as a species of novation, see p. 475, ante. 

(«) Henderson v. Stotari (1850), 5 Excli. 99. 

(f) Wilson y. Lloyd (1873), t. R. 16 Eq. 60, at p. 74. 

(o) Cuxon y. CAaatey (1824), 3 B. ft C. 591 ; Liversidge y, Broadbeiit (1859), 4 
It; ft N. 603 ; Cochrane v. Orton (1860), 9 0. B. (n. s.) 418 ; Wharton v. Walker 
(1825), 4 B. & 0. 163, following and explaining WVson v. Coupbind (1821), 5 
B. ft Aid. 228 ; TdtlOck v. Harris (1789), 3 T’erm Rep. 174, per Buller, J. t at 
180 ; se4 also Israel v. Douglas (1789), 1 Hy. Bl. 239 ; Hodgson v. Anderson 9 
1825), 3 B. ft C. 842 ; Lacy v. M'Neile ^1824). 4 Dow*& Ry. (k. B.) 77 
(h) Fairlie v. Denton (1828), 8 B. ft 0. 395 ; Crowfoot v. Gurney (1832), 9 
Bing. 372. 

(0 See oases cited in note (A), supra. 
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Skot. «. however, necessary that such amount should be either ascertained 
Novation, or due at the moment oi the agreement to transfer the debt, if it is 
subsequently ascertained and due before the original- party has 
suffered any change of status (/c). 

Consent, 1027. Since novation is a new contract, it is essential that the 
consent of all parties shall be obtained (l), and in thiB necessity 
for consent lies the essential difference between novation and 
, assignment (m). 

implied Such consent may be inferred from conduct without express words. 

consent. Thus a company, by registering a transfer of shares, agrees to dis- 
charge the contract with the old shareholder and accept the new one 
in his stead («). So, again, the consent of a creditor to a transfer 
of liability from an old to a new firm may be inferred from the 
fact that he continues to deal with the new firm after notice of the 
change of partners (o). Slight acts of recognition of the existence 
of the new firm which are not incompatible with a determination to 
continue to look solely to the old firm as responsible for the debt 
are not, however, sufficient to constitute novation (p ). 


(k) Crowfoot v. Gurney (18112), 0 Bing. 372; Pauley v. Goodwin (1836), 4 
Ad. & El. 94. The subsequent bankruptcy of the original creditor will not affoct 
the dofendunt’s liubility (Crowfoot y. Chtmejt, supra). 

(l) Wilson v. Coupland ( 1 82 1 ), 6 B. & Aid. 228, 232 ; Wharton v. Walker (1826) ; 
(1 Dow. & Ky. (K. b.) 288 ; see also Parlcer v. Wise (1817), 6 M. & 8. 239; 
Thomas y. ShiUiheer (1830), 1 M. & W. 124. 

(m) Thus, no agreement botwoen retiring and now partners mode without 
the consent of a creditor can relieve the old firm from liability, or prevent such 
creditor from suing the members of the old firm with whom ho contracted {Kir wan 
v. Kirwan (1834), 2 Cr. & M. 617 ; and sec Partnership Act, 1890 (63 & 54 Viet, 
c. 39), ss. 17, 30) ; but if he once elects to look to the new firm novation is 
effected, and he can no longer treat the old partners as liable {Scarf v. Jardim 
(1882), 7 App. Cas. 345). Eor the case of a creditor electing to look to the old 
firm, see British Homes Assurance Corporation , Ltd. v. Paterson , [1902] 2 Ch. 404). 
And conversely if a debtor agrees with a third person that such third person shall 
pay his debt, a creditor who has been no party to the agreement oannot sue 
the third person {Price v. Easton (1833), 4 13. & Ad. 433) ; but the creditor may 
consent to look to a new party as assignee in place of the party with whom he 
originally contracted, and such consent is binding on him though given after 
the assignment has been made {Oldfield y. Lowe (1829), 9 B. & O. 73). See also 
title Partneubhip. ■ 

(n) Subject, of course, to its statutory rights available against past share- 
holders {Be Towns Drainage and Sewage Utilimtion Co., Morton's Case (1873), 

L. R. 10 Eq. 104). 

(o) Bilborough v. Holmes (1070), 5 Oh. I). 255 ; Hart v. Alexander (1837), 2 

M. & W. 484 (knowledge is sufficient without direct notice, per Pahke, B„ at 

E , 489); Bolfe and, the Bank of Australasia y. Flower , Salting & Co . (1800), 

. & I P. C. 27, at pp. 44, 45. But it is otherwise where a new partner is taken 
into the film and the creditor shows a dear intention of continuing his business 
with the old partners alone (see British Homes Assurance Corporation, Ltd, v. 
Paterson, [1902] 2 Oh. 404). Stronger evidence is required to prove consent to 
a transfer of liability where the creditor relies upon a written instrument {Be 
Family Endowment Society {lB70), 5 Oh. App. 118, 132). Ab to the effect of 
publishing sudi notice iff a newspaper, see GraJiam y. Hope (1793), Peake, 
i 208 ; Jenkins y, Blizard (1810), 1 Stark. 418 ; and Partnership Act, 1890 (53 & 
54 Viet, oi 39), s, 30. e 

(p) Thus, where a debt was due from a firm whioh was subsequently formed 
Jnw a company, and the creditor wrote that he looked to the firm and knew 
nothing of the company, but afterwards applied to the company for interest on 
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Similarly, although a transfer by an insurance company of its Sjwt - 5 - 
business and liabilities is inoperative to bind policy-holders without novation, 
their consent, such consent may nevertheless be inferred, from 
various acts, a reasonable construction of which indicates an 
election on the part of a policy-holder to accept the liability of the 
new company ; but the burden of proving consent lies on the person 
alleging it (q). 

his debt, the application for interest was hold no evidouoe of an intention to look 
to the company for payment in placo of the original debtor (Re Smith, Knight <k 
Co., Ex parte Gibson (1869), 4 Ch. App. 602 ; Harris v. Harwell (1851), 15 Beav. 

31 ; and see Brown v. Gordon (1832), 16 Beav. 302 ; and Aspinm v. London and 
North Western Rail. Co. (1853), 11 Hare, 325). And where a plaintiff who has 
contracted with a firm receives notice that a new partner has been taken into the 
firm, but, ignoring such notice, continues to carry on businoss relating to such 
contract with tho individual or individuals of whom the firm formerly consisted, 
he cannot make the now partner liable for a fraud committed by the old members 
of the firm in respect of the contract ( British Homes Assurance Corporation , Ltd. 
v. Paterson, [1902] 2 Ch. 404). As to the amount of liability which an incoming 
partner will bo taken to have accepted, it has been held in the case of a banking 
firm that the new firm is not to bew considered (in the absonce of proof of an agree- 
ment to that effect) as accepting liability for more than that sum which appears due 
to a customer from tho books which aro handed over, t.e., tho liability of the now 
firm is the apparent, and not necessarily the actual, balance ( Craufurd v. Con 
(1851), 6 Exoh. 287). An incoming partner is not liable for work done under uu 
agreement made before he became a partner xneroly on the ground that the work 
lias boon completed and delivered after his aocession ( Whitehead v. Barron (1839), 

2 Mood. & it. 246). Conversely, a firm of partners cannot by any agreement 
among themselves, on the accession of a now partner, acquire a right to sue 
upon a contract to which one of their number wob not a party ( WiUford v. Wood 
1794), 1 Esp. 183). Where, however, a contract was mado by a firm before the 
accession of a new partner, but tho new partner received part of the benefit of 
the contract, and after his accession a bill was given by the firm, the now 
partner was held liable thereon (Wilson v. Bailey , Potter and T.ewis (1840), 9 
Dowl. 18). Compare Bagel v. Miller , [1903] 2 K. B. 212; Friend v. Young, 

[1897] 2 Ch. 421. See also title Partnership. 

(q) Re European Assurance Society , and Re Wellington Reversionary Annuity 
and Life Assurance Society, Cong vest's Case (1875), 1 Ch. D. 334, C. A, per 
James, L.J., at p. 344. Thus, the mere acceptance of recoipts from the 
new company (Re Manchester and London Life Assurance and Loan Association 
(1870), fl Ch. App. 640), the sending in of polioies (in response to an applica- 
tion) to the new company to be indorsed, followed by a refusal to sign a form 
assenting to a transfer of liability by the old company (Re Medical, Invalid 
jand General Life Assurance Society, Griffith's Case (1871), 6 Ch. App. 374), and the 
payment of premiums to the now company by direction of the old company 
without offering any alternative mode of payment, have been held insuffi- 
cient evidence of consent (Conquest's Case, supra) ; but if a policy is sent to be 
indorsed, and is returned indorsed by the new company and so accepted, the 
indorsement will be taken to be in substitution for a new policy and novation is 
effected (Re European Assurance Society, Miller's Case (1876), 3 Ch. D. 391, 0. A. ; 

Re Medical, Invalid and General Life Assurance Society , Griffith's Cass (1871), 6 
Oh, App. 374, at p. 380; Re International Life Assurance Society and Hercules 
Insurance Co., Ex parte Blood (1870), L. R. 9 Eg. 316, where the question was 
whether such indorsement constituted a novation or a guarantee). And so 
where it was admitted that the policy-holder had notfcfe m foot of the transfer 
of liability by the insurance company, and nevertheless for thirteen years he 
continued to pay premiums to and take receipts from the new company, it 
was held that evidence of consent could be inferred and that novation had Dees 
effected (Re National Provincial Life Assurance Socuta (1870), L. R.*9 Eq. 306), 

In Re International Life Assurance Society and Hercules Insurance Co., Ex parts 
Blood (1870), L. R. 9 Eq. 316, it was doubted whether payment of one premium 
in such a case without other facts, such as sending thq polic^^ indorsement^ 
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Writing not 
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Consent may also be implied where it appears that an assign- 
ment of liability was contemplated by the parties to the original 
contract as being in accordance with the custom or usages of the 
particular trade or business (r). 

1028. In addition to the consent of all parties being obtained, it 
is necessary that the new contract should comply with all other 
requirements of an original contract. There must, for example, 
be valuable consideration; but as a general rule the rescission 
of the former agreement of itself constitutes sufficient valuable 
consideration (*). 

An agreement to accept the liability of one debtor in place of two 
is not bad for want of valuable consideration, for in various ways the 
sole liability may be more advantageous (t ) ; but an agreoment made 
between the parties to a promissory note for payment of the amount 
thereof by instalments without the addition of any new party is no 
defence to a claim upon the original note unless there is some 
valuable consideration other than the mere agreement to pay the 
instalments (zt). 

1029. Since novation is a new contract, it follows that it need 
not be in writing as boing a promise to answer for the debt of 


would bo sufficient evidence of consent to constitute novation; see also Re 
European Assurance Society Arbitration Acts and Industrial and General Life 
Assurance and Deposit Co.,' Cocker's Case (1876), 3 Ch. D. 1,0. A. Whore a policy- 
holder accented a bonus in tho now company, to which he was only entitled on 
the assumption that he wus a policy-holder in the new company, his consent was 
likewise inferred (lie Medical , Invalid and General Life Assurance Society , 
Spencer's Case (1871), 6 Cb. App. 362). These cases, which illustrate the general 
law on novation, must now, in the particular case of life assurance societies, 
be read subject to the Life Assurunco Companies Act, 1872 (35 & 36 Viet. c. 41), 
which provides (b. 7) that tho policy-holder’s consent shall not bo implied unless 
ho lias signified in writing, signed by him or his agent, his abandonment of his 
claim nguiust tho old company and acceptance of tho liability of the new com- 
pany in substitution; see titlo Insurance. If there is a deed of settlement 
enabling the company to transfer its business, tlion novation is effected tho 
moment such transfer is mado (Re European Assurance Society, Hort's Case and 
Grain's Case (1875), 1 Ch. D. 307, C. A. ; Cocker's Case (1876), 3 Ch. D. 1, C. A.), 
the consent of the policy-holders boing alioady impliedly given, whether or not 
tho policy is expressed to bo subject to tho deod of settlement (Re European 
Assurance Society, Dowse' s Case (1876), 3 Ch. I). 384, 0. A.), unless tho wbrds 
of the deed of settlement rosorvo tho rights of the parties insured (Re India 
and London Life Assuntnce Co. (1872), 7 Ch. App. 651). In ascertaining the inten- 
tion of tho creditor a distinction h to be drawn between the holder of a policy who 
continues to pay premiums after the transfer of the business and the grantee 
of au annuity who meroty conluiues to receive payments [Re National Provincial 
Life Assurance Society (1870), L. It. 9 Eq. 306, at p. 312 ; Re India and London 
Life Assurance Co. (1872); 7 jCh. App. 651 ; Re Family Endowment Society (1870), 
6 Ch. App. 118). . 

(r) As, for instance, a custom for a building owner to transfer his liability to 
pay the quantity surveyor to the builder whose tender is accepted (North v. 
Bassett, [1892] 1 Q. 13. 333 ; see also Johnson v. Raylton (1881), 7 Q. B. D. 438, 
C. A., and title Building CcyiTRAcrs etc., Yol. III., p. 271): 

(a) See Foster v. Dawbtr (1831), 6 Fxch. 839, 801 ; Gotis v. Nugent (Lord) 
(1833), 5 B. & Ad. 58, 65. 

• (t) Thompson y. Fet'd cal (1634), 5 B. & Ad. 925, per Denman, O.J., at p. 933; 
Lytn v. Ault (1852), 7 Excn. 669, explaining Lodge y. Dicas (1620), 3 B. & Aid. 

» (it) McManus v. Bark (1870), L. R. 5 Exch. 65. 
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another, for the original debt no longer exist# (a). Similarly, where 
the original contract was in writing, and before breach thereof a 
new verbal contract has been entered into in substitution for it, 
evidence of such new verbal contract may be admitted, for, the 
old contract being annulled, the new contract does not vary it, even 
though the new contract may adopt some of the provisions of the 
old qne (b). 

1030. The principle of novation applies to contracts of service as 
well as to other contracts, so that a servant or agent who agrees to 
serve a firm for a period of years, but on the dissolution and 
reconstruction of the firm before the expiration of such period 
agrees to serve the reconstructed firm in place of the dissolved firm, 
has no right of action for breach of contract against the dissolved 
firm (c). 


Part VIII. — Interpretation of Contracts. 

Skct. 1. — In General. • 

1031. The interpretation of a written document is, generally 
speaking, a matter of law for the court, and is regulated by certain 
well-establiskpd rules (d). The jury, however, must in certain 
cases (e) ascertain as a fact the meaning of the words used in a 
written contract and also, in order to enable the court to construe 
the document, the surrounding circumstances of the particular 
case (/). Where the contract is oral or is to be inferred from a 
series of acts and things done, in the course of which letters arc 


(«J Browning v. Stallard (1814), 5 Taunt. 450 ; Taylor v. Hilary (1835), 1 
Cr. M. & R. 741 ; Amity v. Harden (1804), 1 Boa. & P. (n. r.) 124. 

( b ) Goss v. Nugent (Lord) (1833), 5 B. & Ad. 58, 65 (unless, of course, such 
now agrepment is required to he in writing for other reasons, such as the Statute 
of Frauds). 

(c) Hobson v. Cowley (1858), 27 L. J. (ex.) 205 ; and see Brace v. Calder, [1895] 
2 Q. B. 2p3, 0. A. 

(<l) See p. 510, post. See also title Deeds and other Instruments for the 
rules as to the construction and interpretation of documents generally. 

fe) See p. b\\>po$t. 

(f) As to the respective functions of judge and jury, see the following canes: 
Neilson v. Harford (1841), 8 M. & W. 800, 823, per Parke, B . ; Bowes y . Shawl 
(1877), 2 App. CoS. 465 ; Simpson v. Margitson (1847), U Q. B. 23, and cases 
there cited ; Hutchison y . Bowker (1839), 5 M. & W. 535 ; Robey v . Arnold (1898), 14 
T. L. B. 220, 0. A. ; Key ▼. Cotesworth (1852), 7 Exoh. 505 ; Lyle v. Richards (1806), 
L. B. 1 H- L. 222 ; Hills v. Evans (1862), 31 fc. J. (off.) 457 ; George D. Emery 
Co. v. Wells , [1906] A* 0. 515, P. 0. The rule that the construction of a docu- 
ment is for the court applies equally where the original document is lost and 
pand evidence is given of its contents (Berwick v. HorsfaU (1858), 4 0. B. 
(N. s.) 450). It is for thp court, and not the jury, to decipher badly-written 
words (B. v. Hacks (1810), 1 Stark, 521). Parol eridenqe may be .given pf me 
surrounding circumstances for the purpose of explaining, but not of varying, 
the words used (Mumford y . Gething (1859), 7 0. P. (N. fl.) 806, 821 ; Carr v. 
MontsAore (1864), 6 & & S. 408, Ex. Ch. ; Macdonald v. ZmghoUvm (1869b 
1 E. & E. 977 ; and see p. 511 , post ). . 
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written, but the contract does not depend solely upon the letters, it Is 
for the jury to say what is the real contract between the parties^). 

Tlius, usually it is a question of fact for the jury whether an 
instrument has been delivered as an escrow, but where facts are 
proved by evidence in writing which is undisputed, as, for example, 
where a form of contract is sent inclosed in a letter explaining why 
and on what terms it is sent, the construction of the letter, ana 
the question whether the contract is delivered as an escrow, is for 
the judge ( h ). 

Sect 2. — Written Contracts . 

1032 . The first general rule of construction of a written contract 
is that the language of the instrument is to be understood in its 
ordinary and natural meaning, notwithstanding the fact that such 
a construction may appear not to carry out the view which it may 
be supposed the parties intended to carry out (i) ; and evidence 
may not ho received to show that the language was intended to be 
used by the parties with any other than the ordinary and natural 
meaning (/■;), for there is no such thing as equitable, as distinct from 
legal, construction of an agreement, equity in this respect following 
tho law (7). 


(//) Moore v. Garwood (1849), 4 Exch. 681 , 68.), 690, Ex. Ch. ; Boldeow v. Seymour 
(1864), 17 0. B. (n. s.) 107 ; l,akeman v. Muuntstephen (1874), L. R. 7 II. L. 17 ; 
Gurney v. Womerslei/ (1854), 4 E. & B. 183 ; Jones v. Littledale (\837\ 6 Ad. & El. 
486; Holding v. Elliott (1860), 6 II. & N. 117; Long v. Millar (1879), 4 C. P. D. 
450, 0. A. ; Williamson v. Barton (1862), 7 H. & N. 899. 

f ) Fumeee v. Meek (1857), 27 L. J. (ex.) 34. 

Lee v. Alexander (1883), 8 App. Cos. 853, 869, 870; Grey v. Pearson (1857), 
L. Cas. 01, per Lord Wknsleyu ale, atp. 106; Caledonian Bail. Co. v. North 
British Rail. Co. (1881), 6 App. Cub. 114, per Lord Blackburn, at p. 131 ; Smith 
▼. Cooke, [1891] A. C. 297, per Lord Halsbury, L.O., at p. 298; Elliott v. Crutchley t 
[1906] A. 0. 7, per Lord Halsbuhy, L.O., at p. 9; Great Western Rail. Co. 
{ Direct ois etc.) v. Rous (1870), *L. It. 4 H. L. 630, per Lord Westbury, at p. 
659; Malian v. May (1844), 13 M. & W. 511, 517 ; Birrell v. Dryer (1884), 9 App. 
Cas. 345; Taylor v. St. Helens Corporation (1877), 6 Ch. D. 264, 270, 0. A. ; 
Denaby and Cadely Main Collieries Co. v. Fenton (1898), 14 T. L. R. 268 (meaning 
of “ fatal accident ” in a mine) ; Felix Hadley & Co. t Ltd. y. Hadley* { 1898] 2 
Ch. 680 (meaning of “ securities ” for debts) ; Croydon Rural District Council y. 
Sutton District Water Co. (1907), 71 J. P. 513 (“ damage to property caused 
by or resulting from exeoution of works ”) ; Edwardes ’ Menu Co. t Ltd. y. 
Chudleigh (1897), 14 T. L. R. 64, C. A.. (agreement for letting of ban eto. of 
theatre “so long as it should remain in his hands"); Wheeler y. Fradd 
(1898), 14 T. L. R. 302, 0. A. (agreement to repay money after company 
should go to allotment); Loatee v. Maple (1908), 88 L. T.- 288 (“ftui to 
procure a licence'*); Shoolbred d> Co. y. Wyndham (1908), Times, Decem- 
ber 1st, 1908 (work to be done to “ entire satisfaction ” of defendants); London 
Music Jfall t Ltd. v. Austin (1908), Times, December 16th, 1908. See, however, 
M*Coioan v. Baine,' u The Niobe” [1891] A. C. 401, where a ship was intexpreted 

407 ; see also Blare v. %uil\ni, [1{H)3] 1 K. B. 356, following*. Hartshorns y. Watson 
(1838), 4 Bing. (n. o.) 178, where a reservation of a landlord’s right of action 
under a lease was implied notwithstanding that the contract provided for 

£ ance (in certain events which had happened) of every clause in the 
; and oee p. 5lf, note (o), post. See also Dominion Coal Oo. t Ltd. v. 
n ion Iron and Steel Co. t Ltd, (1909), 25 T. L. R. 309, P. O. 

(fr) Shore v. Wilson (1852), 9 01. & Pin. 355, 565, 566, H. L. ; Hitchin y. Groom 
(1848), . 5 0. B, 515 ; McClean v. Kennard (1874), 9 Ch. App. 396, 345, 349. 

*(0 Scott v. Liverpool Corporation (1858), 28 X* J. (ch,) $30, 235; see Midland 
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1033. To this general rule there are two exceptions On)— ftsor. * 

( 1 ) Where the jury has found as a fact that certain words, as, for Wjtfjfrn 

example, words or phrases employed in art, commerce etc., or in a Contracts, 
particular locality, have been used in a special technical sense other TechnSd 
than their ordinary sense, then the court will construe them in such words, 
special technical sense (n) ; and though evidence of a particular 
custom or UBage is not admissible to annex a new term or condition Custom, 
which is inconsistent with or repugnant to the express terms of the 
instrument (o), evidence of such a custom or usage is, nevertheless, 
admissible to alter the apparent meaning of words and to Bhow 
that they were intended to be used with reference to the custom or 
usage in a special sense (p). But evidence will not be admitted of 
any sucn technical or secondary meaning of words unless the court 
is satisfied, either from the context or from the circumstances of 
the case, that the parties did not intend to use the words in their 
primary or ordinary sense ( 9 ). In certain cases parol evidence may 


Great Western Railway of Ireland ( Directors etc.) v. Johnson (1858), 6 H. L. Cas. 
798. Equity will not construe a joint contract as joint and several {Kendall v. 
Hamilton (1879), 4 App. Cos. 504, 521 ; seo, however, on this point, p. 338, ante . 

(m) See M' Cowan y.Baine, “ The Niobe,” [1891] A. 0. 401, 408. • 

(n) Malian v. May (1844), 13 M. & W. 511, 518; Bold v. Raynor (1836), 1 
M. & W. 343 ; Studdy v. Sanders (1826), 5 B. & 0. 628 ; Goblet v. Seechey (1829), 
3 Sim. 24 ; Shore v. Wilson (1842), 9 Cl. & Fin. 355, 555, 556, H. L., and cases there 
cited; Robey v. Arnold (1898), 14 T. L. B. 220, 0. A. (meaning of 44 re -engage- 
ment ” in theatrical agent's contract). Evidence of such usage of woms is 
analogous to translation ( Shore v. Wilson, supra ; Grant v. Maddox (1846), 15 
M. & W. 737, per Platt, 13., at p. 746). As to translations generally, see 
Di Sora v. Phillijps (1863), 10 H. L. Cos. 624; Chatenay v. Brazilian Submarine 
Telegtaph Co., [1891] 1 Q. 33. 79, 0. A. 

(o) Abbott v. Bates (1873), 45 L. J. (q. b.) 117, C. A. ; Bower v. Jones (1831), 
8 Bing. 65; Wards v. Stuart (1850), 1 0. B. (n. b.) 88; Full wood v. Akerman 
(1862), 11 C. B. (jt. s.) 737 ; Biggs v. Gordon (I860), 8 C. B. (n. s.) 638; Caine 
v. Horsfall (1847), 1 Bxch. 519; Barker v. Iboelson (1858), 4 C. B. (n. s.) 346 ; 
Cruse v. Paine (1869), 4 Ch. App. 44l ; Barrow v. Duster (1884), 13 Q. B. D. 
635 ; Wright v. Zetland ( Marquis ), [1908] 1KB. 63, 0. A. 

(p) Grant v. Maddox (1846), 16 M. & W. 737, per Alderson, B., at p. 745 
(“ years ” in a theatrical agreement held to mean portions of years) ; Smith v. 
Wilson (1832), 3 B. & Ad. 728 (“ a thousand rabbits ” held to mean twelve 
hundred); see also Myers v. Sari (1860), 3 E. & E. 306 ; Brown v. Byrne (1854), 
3 E. & B. 703, 716 ; Norden Steam Co. v. Dempsey (1876), 1 0. P. D. 654; Kelly 
v. London Pavilion, Ltd. (1898), 14 T. L. E. 234, 0. A. ; Southland Frozen Meat 
and Produce Export Co. v. Nelson Brothers , [1898] A. C. 442, P. C. (the words 
41 be in any way concerned or interested in the erection or use of any similar 
works’* construed in business sense) ; Blow v. Lewis (1902), 19 T. L. B. 127 (tho 
words “ when theatrical performances are suspended from any cause whatever ” 
held to refer only to a general closing of theatres) ; Bardie v. Balmain (1902), 
18 T. L. E. 539, 0. A. (similar case) ; Cochran <b Son v. Leckie's Trustee (1906), 
6 F. (CL of Soss.) 976 ( 4 * all goods held in trust covered bv insurance against 
fire”); Dawson ▼. Isle, [1906] 1 Oh. 633 (meting of “book debt ”1. See title 
Customs and Usages. 

(a) In Biddleenmbey. Bond (1835), 4 Ad. & El. 332, and Parker v. Gossuge (1835), 
2 Or. M. & B. 617, the court refused to oonstru^ the word “ insolvency in a 
technical sense, there being nothing in the context to justify such a construc- 
tion. Where a person covenanted not to, .use a house as a beerhouse, but opened 
a grocer’s shop, where he carried on the sale of beer to be drunk off the premises, 
evidence to snow that 44 beerhouse ” was understood in the trade to include such 
a shop was rejected (Holt & Co. v. Collyer (1881), 16 Oh. D, 718; see Elliott V. 
Turner (1845), 2 0. B 446, 461, Ex. Ch.). ; * • 
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also be given to explain a latent ambiguity, or to show that the 
contract was made subject to a condition unexpressed in the 
Writing (/•). 

(2) Where the context itself shows that words were not intended 
to be used in their ordinary sense, such words are construed in 
harmony with the context («), and greater regard is paid to the 
intention of the parties as appearing from the instrument when 
construed as a whole than to any particular words they may have 
used to express their intention (t). 

1034. The whole of the contract must be considered in order to 
ascertain the moaning of any particular part thereof (a). When 
the contract is to be ascertained from a series of lotters or docu- 
ments the whole of the correspondence must be looked at, and, 
although two letters in the course of such correspondence may 
appear to contain a completed contract, the court will not hold the 
contract to be complete where subsequent letters show that certain 
terms had not been agreed upon (6). But when a contract has in 
fact been completed and reduced to writing the court is not entitled 
to consider antecedent acts or correspondence, or to look at wordB 
deleted before the conclusion of the contract, in order to ascertain 
the meaning of the contract in writing finally agreed upon (c). 

1035. In construing a contract, a teim or condition not expressly 
stated may, under certain circumstances, be implied by the court ( d ), 
if it is clear from the nature of the transaction or from something 
actually found in the document that the contracting parties must 
have intended such a term or condition to be a part of the agree- 
ment between tliotu («). Such an implication must in all cases be 

(r) See p. 623, post, as to tho admissibility, generally, of parol evidence to alter 
or explain a written agreement ; also title Eviukn<tr. 

(a) M' Cowan v. Baine, " The Niube” [1891] A. 0. 401, 408. 

(«) Ford v. Itenh (1848), 1 1 Q. B. 842, 8GG. 

(а) Barton v. Fitzgerald (1812), 16 East, 530; Sicklerhore v. Thistleton (1817), 
6 M. & S. 9 ; Eldirslie Steamship Co. v. BorthwicJe , [1905] A. C. 93 ; National 
Provineial Bank of England v. Marshall (1888), 40 Ch. D. 112, C. A.; Coles v. 
IJulme (1828), 8 11. & 0. 568 ; Birhnorc v. Dimmer, [1903] 1 Cli. 158, 0. A. 

(б) IJussey v. Home- Bayne (1879), 4 App. Cas. 311; boo, however, this cose 
explained in Bolton Partners v. !.ambnt (1889), 41 Ck. I). 295, atp. 306, V. A. ; 
Bristol , Cardiff and Swansea Aerated Bread Co. v. Maggs (1890), 44 Oh. h. 016. 
'Where two principals enter into a contract on tho face of which no interventidn 
by an agent appears, the court will W bIoW to import into such contract a con- 
dition contained in a covering let ter addressed by a principal to the agdnt of the 
other party ( Maconchy V. 2’joiver, [1894 J 2 1. E. 603, 668, If. L.). See p. 351 , ante. 

(c) Digits v. Buttery (1878), 3 App. Cas. 552 ; Lee. v. Alexander (1883), 8 
App. Cas. 853. Acts done after an agreement may be material as evidence of 
facts existing at the tline of the agreement, and therefore relevant to its inter- 
pretation as part of the surrounding circumstances, but are not admissible to 
construe the agreement itsolf {Mfaru v. Taylor (I860), 8 Hard, 51, at p. 56). 

(d) See Morgan v. Ravey (1861), 0 H. & N. 265, which decided that wherever 
a relation exists botween two parties which involves the performance of certain 
dutios by due of them, and th© payment of reward to him by the ether, the IaW 
will imply, or a jury may infer, a promise'by each party to ao what is to be done 
1$ him ; and soe per Lord EshEr, M.R., in Ex parte Ford (1885), 16 Q. B. D. 
8W, at p. 307. 

(s) Jjlidland Bail . Co. V. London and North Western Bail. Co. (1866), 15 L. T. 
264 ; Bmlynfc Co. V. Wood A Co., [1801] 2 a B. 488, C. A., per Ear, L.J., at 
f. 494; (a continuing contract to sell to the plaintiff all brewers grains inode by 
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founded on the presumed intention of the parties and upon too*. 2 
reason (/), and will only be mode when it is necessary in order to Wrftfcn 
give the transaction that efficacy that both parties must have Contrast 
intended it to have (g), and to prevent such a failure of consideration 
as could not have been within the contemplation of the parties (A), 
of there is any reasonable doubt whether the parties did intend to 
enter into such a contract as is sought to be enforced , the document 
should be looked at and all the surrounding circumstances 
considered, and if the document is silent and there is no bad faith 
on the part of the alleged promisee, the court ought to be extremely 
careful how it implies a term (i). It is not enough to say that it 
would be reasonable to make a particular implication, for a stipula- 
tion ought not to be imported into a written contract unless pn 
considering the whole matter in a reasonable manner it is dear 
that the parties must have intended that there should be the sug- 
gested stipulation (a). If the contract is effective without the 
suggested term and is capable of being fulfilled as it stauds, an 
implication ought not to be made (0). In every case the question 
whether an implication ought or ought not to bo made will depend 
on the particular facts, consequently it is neither possible nor 
desirable to lay down any hard and fast rules on the subject, and it 
must be remembered that the construction of one contract will 
afford but little guidance for the construction of another unless the 
facts and surrounding circumstances are practically identical (c). 


the defendants did not imply that the defendants would continue in business until 
the expiration of the term) ; Douglas v. Baynes (1908), 78 -L. J. (p. o.) 13, at p. 13. 

(/) The Moorcock (1889), 14 P. I). 64, 0. A ; , per Bowen, L.J. at p. 68 (a 
representation that it was safe for a ship to lie at a wharf imported into a 
contract for the uso of the wharf). 



by a named ship at a specified date, and it was held that there was no implied 
warranty that the ship should continue to exist at such date, since the parties 
must have known that performance of the contract would! become impossible 
unless the ship continued to exist. 

(A) The Moorcock, supra. 

(«') See per Kay, J. , in lie Railway and Electric Appliances Co. (1838), 38 Ch. 
,D. 697, at p. 606 (on sale of patent to a company, no implied covenant by 
company to keep the patent alive) ; Douglas v. Baynes , supra. 

(а) JTamlt/n A Co. v. Wood A Co., [1891] 2 Q. B. 488, 0. A., per Lord 
Esheh, M.R, at p. 491. 

(б) Consolidated Goldfields of South Africa, Ltd. , r. Spiegel dOo.( 1 909), 25 T. L. R. 
275, per Bray, J., at p. 277 (in sale of shares for special settlement, no implied 
condition that the special settlement should take place within a reasonable time). 

(e) See The Moorcock, supra; Humlyn A Co. v. Wood A Co., supra ; The Beam , 
[1906] P. 48, 0. A. (implied representation that ship could safely berth at wharf). 
The following cases may be referred to for instances where an implication has 
been imported into a oontract Turner v. Goldsmith, [1891] l Q. B. 544, 0. A. 
(where agent employed for term of years on commission, an implication that the 
principal will do wliat is necessary to enable the agent to earn his commission, 
in Rhodes v. Forwood (1876), 1 App. Cos. 266, where there was held to be no such 

... ?en k Both these 

1902)5 18 T. L. U. 


implication, thero was no express contract to em] 

cases were considered and explained in Nor they v. f . _ 

648, in which pHELLiitoiUB, J., said that if the contract is to cmplojr as an agent 
merely there is no implied promise to him with the means of earning his com- 
mission, bnt that it is otherwise where the contract is one of service and tly 
commission takes the plaoe of salary) ; Robb y. Green, [1896] 2 Q. B. 316, »0. A. 
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Burr. 2 . 1036. It is a general rule of construction that terms of a written 

Written instrument which import that the parties have agreed upon certain 
Contracts, things being done have the same effect as express promises, or, in 
Woidi the case of an instrument under seal, covenants, by the respective 
importing parties, to do all such things as are necessary to carry out the agree- 

agreement. ment according to the expressed or manifest intention (d). It is 


(it is an implied term of a contract of service that the servant will observe good 
faith towards his master during the existence of the confidential relation between 
them) ; Kirchner v. Qnthan , [1909] 1 Oh. 413 (implied term in contract of 
service not to divulge information obtained) ; Baynes A Co. v. Lfoyd <fe Sons , 
[1895] 2 Q. B. 610, 0. A. (covenants for titlo and quiet enjoyment implied in a 
sub-lease) ; lie Anglesey [Marquis), Willmot v. Gardner , [1001] 2 Gh. 649. 0. A. 
(an agreement to pay interest may be infeiTed from the course of dealing between 
the parties) ; see also Stirling v. Maitland (1864), 6 B. & S. 840, where Cock- 
BUTtN, O.J., at p. 852, said that if a party enters into an arrangement which oan 
only take effect by the oontiuuanoe of a certain existing state of circumstances 
there is an implied engagement on his part that he shall do nothing of his own 
motion to put an end to that state of circumstances under which alone the arrange- 
ment oan be operative. For instances where the implication has not beon made. 


103, Jt\ U. (contract to prmt public documents at a price, no implied promise 
that orders for work shall bo given); Morell v. New London Discount Go., Ltd. 
(1902), 18 T. L. R. 507 (agreement to contribute towards cost of building a theatre, 
no implied promise to build the theatre ) ; Hardxe ▼. Balmain (1902), 18 T. L. R. 
539, 0. A. (contract to produce play at certain theatre on oertain date, defen- 
dant not discharged by reason of theatre being dosed for repairs to comply with 
requirements of oounty oouncil); Be Royal Aquarium, Ltd. (1903), 20 T. h. R. 


cited in note (d), infra, and the Coronation cases cited on pp. 430, 431, ante. 


Ellis (1812), 16 East, 362 (covenant in lease to plough and cultivate all the 
premises, exoept the rabbit warren and sheep walk, in a due course of 
husbandry, imports a covenant not to plough the rabbit warren or sheep walk) ; 
Payne v. Mains (1847), 16 M. & W. 541 (a covenant by a lessee to keep premises 
in good repair during the term imports a covenant to put them in good repair if 
they are m bad repair at the commencement of the term) ; Saner y. Bilton 
(1878), 7 Ch. D. 815 (the same rule applies where the covenant is by the lessor) ; 
M' Intyre v. Belcher (1863), 14 0. B. (iff. 6.) 654 (a promise by the purchaser of 
the goodwill of a business in consideration of the transfer to pay a oertain pro- 
portion of the earnings for a specified period imports a promise to carry on the 
business during such period and not by any wilful act or default to prevent the 
reoeipt of earnings) ; Telegraph Despatch and Intelligence Co. v. McLean (1873), 
8 Gh. App. 668 (similar case ) ; Omens , Ltd. y. Nelson , [1905] A. C. 109 (agree- 
ment to give bonus to customers for a certain period varying with the profits of 
a business imports a jpromistf to oontinue the business so that the amount of the 
bonus can be ascertained) ; Williams v. Burrell (1845), 1 0. B. 402 (provision in 
a lease that the lessor should during the term warrant and defend the lessee 
against all persons la wfuRy claiming the premises held equivalent to an express 


goods to be submitted to him by samples from time to time, held to import an 
pbligation to submit samples so ms to enable the agent to earn his commission) ; 
see also Emmtne v. Elderton (1863), 4 H. L. Cos. 624 ; Devonald v. Rosser S Sons, 
[1906] 2 K. B. 728, 0. A. ; and compare Rhodes v Norwood (1870), 1 App. Gas. 256; 
KanHU&Co. v. Wood <k Co., [1891] 2 Q. B. 488, G. A. ; MarM v. New London 


rfe Co. v. Wood Co., [1891] 2 Q. B. 488, G. A. ; Morell v. New London 
(hn Ltd. (1902), 18 T. L. B. 607 ; Moon v. Camberwell Borough Council 
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immaterial whether the words importing the agreement are con- 
tained in the recitals or in the operative part of the instrument («), 
and it is sufficient if the intention of the parties mutually to contract 
appears from the instrument as a whole (/). A recital of agreement 
wifi not, however, import a covenant where there is an express 
covenant relating to the same subject-matter ( 9 ), unless the express 
covenant is so ambiguous as to justify a reference to the recitals 
in order to explain it (/*)• Whether a recital or acknowledgment 
operates as a contract is a question of construction in each particular 
case, and depends on what appears to have been the intention of 
the parties having regard to the terms of the instrument as a whole 
and the surrounding circumstances (i). It is also necessary to 
distinguish between words importing an agreement and words of 
mere qualification (j). 

1037. General words in a deed will be construed with reference 
to the recitals, and may be restrained by a particular recital (ft). 


(1903), 68 J. P. 57, 0. A. ; Bovine , Ltd. v. Dent and Wilkinson (1904), 21 T. L. R. 
82 ; Webb v. Plummer (1819), 2 13. & Aid. 746 (a provision in a lease that the 
tenant should during the term fold his flock of sheep which he should keep on the 
premises held to import a oovenant to keep a flock of sheep on tho premises) ; 
Shrevsbury (Earl) v. Gould (1819), 2 B. & Aid. 487 (oovenant By lessee at all times 
and seasons of burning lime to supply the lessor and his tenants with lime at a 
stipulated price for the improvement of his and their lands etc. held to import a 
covenant to bum lime at all suoh seasons) ; City of Dublin Steam Packet Co. v. R. 
(1908), 24 T. L. R 798, 0. A. (contract for the carriage of mails held to import 
an obligation on the Grown to allow such facilities as were reasonably necessary 
to enable the contractors to perform their obligations under the contraot). 

(«) Brooks y. Jennings (1866), L. R. 1 C. r. 476 (a recital in a composition 
deea that the debtor has agreed to pay a certain composition on his debts was 
held equivalent to a covenant with each of the creditors to pay such composition) ; 
Farrall v. Hilditch (1859), 5 0. B. (n. s.) 840; Lay v. Mottram (1865), 19 0. B. 
(w. 8.) 479. 

(/) Wood y. Copper Miners' Go. (1849), 7 0. B. 906. 

(y) Dawes y. Tredwdl (1881), 18 CL D. 354, 0. A. (recital in marriage settlement 
of agreement to settle after-acquired property of either husband or wife ; oovenant 
by husband alone that if property should be aoquired by either he would 
settle ; it was held that no covenant by the wife was implied to settle property 
acquired by her for her separate use). 

(h) Re Dt Bos ’ Trust, Hardwicks v. Wilmot (1886), 31 CL D. 81 (similar 
case ; hut the covenant by the husband was that he and the wife would settle 
etc. ; it was held sufficiently ambiguous to justify a reference to the recitals, 
and that the wife's property wob bound by the covenant). 

(g Courtney^?. Taylor (1843), 0 Man. A G. 851 ; Farrall v. Hilditch (1859), 5 

(/) ^Wolveridge v. Steward (1833), 1 Or. A M. 644, Ex. CL (assignment of lease, 
subject to the payment of rent and performance of the covenants ; held, that the 
assignee, haying assigned oyer, was not liable for rent the assignor was sub. 
sequentty compelled to pay, the words “ subject to the payment of rent etc." 
being words of qualification and not of contraot). The ordinary provision in 
the case of a oovenant by a tenant not to assign without the consent of the 
landlord, that the consent shall not be arbitrarily*or unreasonably withheld, 
does not amount to a oovenant by the landlord not to refise bis consent 
arbitrarily or unreasonably, but merely qualifies the covenant of the tenant,* 
and justifies him in assigning without consent if it it arbitrarily or unreason- • 
ably withheld (Treloar v. Biggs (1874), L. R, 9 ExcL 151; Sear v. House 
Property and Investment Society (1880), 16 Oh. I). 387); and see Andrew v. 
Mf idaman, [1908] 1KB. 696, 0. A ; Jenkins v. Price, [1908] 1, CL 10, 0. A. % 

(A) Danby y. Coutts ACx (1885), 29 Oh. D. 500; Payter v. Homer*ham(Un&), 
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General words will also be construed with reference to the subject- 
matter in relation to which they are used and may be limited 
accordingly (1) ; and the court in construing a written contract is 
entitled to consider the probability that the parties have used words 
in a sense given to them by well-known judicial construction (ro), 
or that they had certain extrinsic facts appearing from the surround- 
ing circumstances of the particular case in their minds when they 
entered into the contract (w). 

1038. Where general terms follow particular ones it is a well- 
established rulo that such general terms are to be taken as being 
intended to apply only to those persons and things which are eftuidem 
generis with those comprehended in the particular ones. The most 
common application of this rule occurs in the construction of policies 
of insurance, where special enumerated risks are insured against, 
followed by a general clause insuring against all risks whatsoever, 
the last clause being construed as limited to risks of the same 
naturo as those previously mentioned^). 

1039. The samo rules of construction apply to mercantile con- 
tracts and policies of insurance as to other instruments ( p ) ; and 
in such a policy the words of a warranty will be construed according 
to the sense in which they are commonly used by merchants, and 
not that in which they are used by men of science (q). 


4 M. & S. 423. Thus, where a bill of sale assigned “all household goods 
of every kind and description whatsoever in a certain houso more particu- 
larly mentioned and set forth in an inventory,” and the inventory omitted 
some of the goods, it was hold that the operative part of the bill of sale 
was restricted by the subsequent words ( Wood v. Rowcliffe (1851), 0 Exch. 
407). In the case of ft policy of life assurance this principle oxtends to 
reading the policy and declaration togothor, so that where a policy provided 
that the policy should bo v6id if any statement in the declaration was untyuo, 
and the declaration declared that the policy should bo void if any statement 
therein was designedly untrue, the declaration wns held tq explain the clause in 
the policy, which could accordingly only be avoided by reason of a designedly 
untrue fltatemon t ( Fowl tea v. Manchester and London Assurance Association (1863), 
3 B. & S. 017; Hemming* v. Sceptre Life Association, Ltd., [1005 J 1 Oh. 365). 
For variations betwoon recitals and operative part of deeds, see title Deeds 
AND OTHER INSTRUMENTS. 

(f) Thames and Mersey Marine Insurance Co. v. Hamilton, Fraser A Co. (1887 
12 App. Cas. 484, per Lord Haisbury, L.C., at p. 490 ; Lewis v. Ranadale (1886' 
65 L. T. 179; Iiarptr v. OodscU (1870), L. R. 6 Q. B. 422 ; Perry v.Holl (I860' 

2 De G. F. & J. 38 ; Hogg v. Snaith (1808), 1 Taunt 347 ; Hay v. Goldsmidt 
(1804), cited 1 Taunjt. 349; Gardner v. Saillie (1796), 6 Term Bep. 691. 

(n») Thames and Mersey Marine Insurance Co. y. Hamilton, Fraser A Co supra . 

(ft) 'Birr ell v. Dryer (1884), 9 App. Cas. 345, 853. 

(o) Thames and Mersey Marine Insurance Co. v. Hamilton, Fraser A Co., supra ; 
Lee v. Alexander (1883), 8 Affl>. Cos. 853 ; Cullen v. Butler (1816), 5 M. % S. 
461; see Early y. Ruthbone (1888), 67 L. J. (oh.) 652; Crompton v. Jarratt 
(1886), 30 Ch. D. 298, 0. A. ; Lamboum v. McLellan, [1903] 2 Ch. 268, 0. A. j 
and title Deeds and onnm Instruments. 

- (p) Robertson v. French (1803), 4 East, 130, 135; Carr y. Montefiere (1864), 6 
, } B. & S. 408, Ex. Oh. ; cPOuthweU v. Bowditch (1876), 1 0. P. T>. 374, 376, 

(q) Hart v. Standard Marine Insurance Co. (1889), 22 Q. B. D. 499, C. A. (iron 
, held to inolude steel) ; Moody v. Surridge (1794), 2 Esp. 633 (com to inolude 
molt). Bee title Inburanoe. 



Part VIII. — Interpretation of Contracts. 


Bit 


1040* Exceptions in a contract ate fas a general rule to be con- 
strued strictly against the party in whose favour they are inserted [r), 
but in the Case of a grant any ambiguity is to be construed strictly 
against the grantor (a). 

104l. In construing a written contract effect should be given to 
every word therein which does not appear to have been left in by 
mistake (i), and for the purpose of giving effect to the whole of the 
document the court may insert stops and parentheses when they 
are missing (a), and may also supply words when it is clear from 
the instrument itself that they have been omitted by inadvertence (b). 
Similarly, words may be struck out which have obviously been left 
in by mistake (c), or which are immaterial and surplusage (d), and 
misspelling (« e ) and grammatical errors (/) may be corrected. 

On the same principle a condition which is repugnant to the 
nature of a grant is void and may be rejected (g ) ; a proviso wholly 


(r) Burton v. English (1883), 12 Q. B. D. 218, 220, 222, C. A. ; Blackett v. Royal 
Exchange Assurance Co. (1832), 2 Cr. & J. 214, 251; Taylor v. Liverpool and 
Qreal Western Steam Co. (1874), L. Si. 9 Q. B. 546. On the ground that those 
who wish to introduce words in a contract in ordor to shield themselves ought 
to do so in clear words. See also The Pearhnoor, [1904] P. 286; Elderslic 
Steamship Co. v. Borthuick, [1905] A. 0. 93 ; Price ds Co. v. Union Lighterage 
Co., [1901] 1 K B. 412, C. A. ; Sarill Brothers, Ltd. v. Bclhell, [1902] 2 Ch. 523, 
0. A. ; b'owkcs v. Manchester and London Assurance Association (1863), 3 B. & S. 
917 ; Birrtll v. Dryer (1884), 9 App. Cub. 345. 

(«) Williams y. James (1867), L. R. 2 0. P. 577, per Wjlles, J., at p. 581 ; Neill r. 
Devonshire (Duke) (1882), 8 App. Cos. 135, 149. Groat doubt, howovor, hua boon 
thrown on this rulo by Jessel, M.R., in Taylor v. St. Helens Corporation (1877), 
6 Ch. D. 264, C. A. ; but see Leech v. Schwcder (1874), 9 Ch. App. 466, n., per 
Jessel, M.R. It has been hold, too, that a guarantee should be construed 
strictly against the party executing it (Ilnrgreave v. Bmee (1 829), 6 Bing. 244), 
that conditions of safe should be construed strictly against the vendor ( Seaton v. 
Mapp (1846), 2 Coll. 556), and that generally spooking, where there are 
sevoral ways of performing a contract, that inode may be adoptod which is least 
profitable to the porsoh complaining of a breach ( Cockbum v. Alexander (1848), 

6 0 B 79J 814). 

(t) Hayne v. Cummings (1804), 16 0. B. (n. s.) 421, 427 ; Doe V. Godwin (1816), 

4 M. & S. 205; Tielens ▼. Hooper (1850), 6 Excn. 830; Hitchin v. Groom (1848), 

5 0. B. 516. 

(a) Doe v. Martin (1790), 4 Term Hep. 39, 65, 66. 

(b) Coles v. Huhme (1828), 8 B. ft 0. 568 (the word “ pounds " following a 
figure in the obligatory part of a bond) ; Phipps v. Tanner (1833), 5 0. & P. 488 
(“ pounds ” inserted in a bill of exchange) ; Say and Seal's (Lord) Case (1711), 10 
Mod. Rep. 4 (a proper name) ; Mourmand v. Le Clair , [1903] 2 KB. 216 ; James 
v. Tallent (1822), 5 B. & Ala. 889 (annuity for support of illegitimate children 
and their mother during their joint lives : the words “ and during the life of 
the survivor” added) ; Waugh v. Bussell (1814), 5 Taunt. 707 (“ one pound ” rood 
as “<me hundred pounds ”) ; and see Langdon v. Goole (1681), 3 Lev, 21 ; Wilson 
v. Wilson (1864), 6 H. L. Oas. 40; Fowkes v. Manchester and London Life 
Assurance Assoeidtien, supra t per BL&CKBtnur, J., at p. 930. 

(c) As where a contract is contained in 4 printed form from which the parties 

have dmittad to strike out words applicable to a larger or different contract 
(Dtid&ob v. Pembroke (1877), 2 App. Oas. 284 ; and see BtMer v. Wigge (1067), 1 
Wins. Baund. 04). • 

(d) Waugh v. Bussdl (1814), 5 Taunt 707, 711. 

(e) Hulbert v. Long (1620), Cro. Jac. 0D7 ; Mauleverer v. Hawxby, (1670), 9* 
Saund. 79. . 

(/) ‘Ohm's Trustees v. Lancashire and Yorkshire Accident Insurance Co., Ltd. 
(1906), 8 F. (Ct. of Sess.) 015 ; Wells v. Wright (1678), 2 Mod. Rep. 285. 

(g) Solly v. Forbes (1820), 2 Bred. & Bing. 38, and cases there cited. Therefore * 
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Contact,: 


Sbct. 2 . inconsistent with a covenant is void and, may be reieoted (h), and a 
Written misdescription may be rejected upo%<£he principle l&Ua demon- 
Contracts, slratio non nocet . This maxim, howe&g||nly applies to cases where 
the false demonstration is added |&fh&t which was sufficiently 
description, certain before (i) ; for where words are inserted which form an 
essential part of the description of the subject-matter they cannot 
be rejected (ft). 

In order to give effect to a contract according to what appears 
to have been the intention of the parties, the court may imply a 
term or condition or a qualification of a clause which is not incon- 
sistent with the general tenor of the document (l), but where the 
intention of the parties is not sufficiently clear the court will not 
make a contract for them in order to prevent the whole agreement 
from being void on the ground of uncertainty or otherwise (m). 

Uncertainty. 1042. Where the parties have put their agreement into such vague 
and uncertain language as to be unintelligible, the contract is 
altogether void(n), unless the uncertain part of the agreement can 
be separated from the substantial part thereof (o) ; but words which 
are grammatically meaningless may be found by a jury to be used 
in a mercantile sense and construed accordingly (p), and a contract 
is not necessarily void merely because it is open to more than one 
construction (q). 

Ambiguity. 1043. Where words are capable of two meanings the object with 
which they were inserted may be looked at in order to arrive at the 
sense in which they were used (r), and where one interpretation is 

a proviso in a bill of exchange drawn by a joint stock company purporting to 
restrict its liability is void, as being repugnant to the nature of a bill of oxchango 
(Re State Fire Insurance Co., Ex parte Meredith's and Convers's Claims (1663), 
32 L. J. (ch.) 300). 

(h) Fumivatt v. C , oowi6m.( 1843), 0 Man. & Gh 736 ; but a mere limitation of 
liability which can bo made consistent with the covenant is valid ( Williams v. 
Hathaway (1877), 6 Oh. D. 044). See Mildmay's Case (1084), 1 Co. Bep. 175 ; 
see also Cheshire Lines Committee v. Lewie A Co. (1880), 00 L. J. (Q.B.) 121, 0. A. 

(i) Roe d. Conolly v. Vernon and Vyee (1804), 0 East, 01 ; Llewellyn v. Jersey 
(Earl) (1843), 11 M. & W. 183; Barton v. Dawes (I860), 10 L. J. (a P.) 302. 
Many cases of false demonstration have reference to the construction of wills, 
as to which see title Wills. 

(k) Magee v. Lavell (1874), L. R. 9 0. P. 107 ; and see Early v. Rathbone 
(1888), 07 L. J. (CH.) 652. 

(l) The Moorcock (1889), 14 P. D. 64, 68, C. A. ; Saner v. Bilton (1878), 7 Ch. D. 
610 ; M' Intyre v. Belcher (1863), 14 0. B. (n. b.) 654. See Ogdens, Ltd. v. Nelson, 
[1905] A. C. 109, and 'p.sA12, ante. 

(m) Mills v. Dunham, [1891] 1 Oh. 076, 080, 0. A. This principle has application 
chiefly to the case of contract in restraint of trade, which become entirely void 
where the restraint is greater than the law allows, unless the agreement itself 
severe the lawful from the unlawful clauses. 

(n) Re Vince, En parts Baxter, [1892] 2 Q. B. 478, 0. A. ; Taylor v. Partington 
(1805), 7 De G. M. & G. 328, 0. A. ; Pearce v. Watts (1675), L. B. 20 Eq. 492 ; 
Davies v. Davies (1887), 34 Ch. D. 309, 0. A.; and see Taylor v. Brewer (1813), 1 
M. A $. 290 ; Douglas v. Baynes (1908), 78 L. J. (p. c.) 13. 

(o) Girthing v. Lynn (1831), 8B.& Ad. 232. 

(p) Aih/orth v. (1873), L. B. 9 0. P. 20. 

Co) Per Paexeb, J., in Wade v. Robert Arthur Theatres Co., Ltd. (1907), 24 
T.Xi. B. 77. 

Jr) Moody v. Surridge (1794), 2 Esp. 634, explained in Hart v. Standard 
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consistent with what appear* to hov&.i>cen the intention of the Smojp. *• 
parties and another repuG^tift to it, tire court will give effect to the Written 
apparent intention, proT^pHlfc can do so without violating any of Contract 
the established rules of cdSpHiction (a). Similarly the court* leans 
to an interpretation which will effectuate rather than one which will 
invalidate an instrument (t), and, in construing two contemporaneous 
documents, to a construction which will reconcile them rather than 
one which will render them inconsistent (w). 

Where two instruments relating to the same matter are executed 
on the same day, the court may inquire which was executed first, 
but if an intention appears from the terms of the instruments 
themselves either that they were to take effect pari passu or that 
one was to take effect in priority to the other, they will be presumed 
to have been executed in the order necessary to give effect to the 
manifest intention (a). 

1044. In the case of a difference between written words and Difference 
figures the written words as a general rule prevail, and parol be 5j cxl d 
evidence is not in such a case admissible to show that there was an fjjliresf 11 
omission from the written words (6). Where a contract is partly writing and 
written and partly a printed form, more weight is given .to the P rint< 
written than to the printed words where they are inconsistent, 
because the written words are taken as being intended to qualify 
the printed form, and because they are the terms selected by the 
parties themselves for the expression of their meaning, whereas the 
printed words are a general formula adapted equally to their case 
and that of all other contracting parties on similar occasions and 
subjects (c). A signature in pencil is as effective as if written in Pencil 
any other manner (d). signature 


Marine Insurance Co. (1889), 22 Q. B. D. 499, 0. A.; M' Cowan y. Paine, “The 
Niobe, n [1891] A. 0. 401, 408. The domicil of the parties and place of execution 
may also become material (Lansdowns ( Marchioness ) v. Lansdoume (Marquis) 
(1820), 2 Bli. 60, H. L. ; see also Brown v. Fletcher (1876), 35 L. T. 
165). 

(•) Solly ▼. Forbes (1820), 2 Brod. ft Bing. 38, 48 ; Parkhurst v. Smith (1742), 
Willes, 327, at p. 332 ; Hayns v. Cummings (1864), 16 0. B. (w. 8.) 421. 

(t) Pugh v. Leeds (Duke) (1777), 2 Cowp. 714; Ilaigh v. Brooks ( 1839), 10 Ad. 
ft EL 309, Ex. Oh. ; Wilkinson v. Gaston (1846), 9 Q. B. 137 ; roUock v. Stacy, 
(1847), 9 Q. B. 1033 ; Mills v. Dunham, [1891] 1 Oh. 676, 590, 0. A. ; Goldsheae 
V. Swan (1647), 1 Exch. 154 ; Stratford v. Bosworth (1813), 2 Yes. ft B. 341. 
Thus, if one construction makes a contract lawful and another unlawful, the 
former is preferred (Lewis v. Davison (1839), 4 M. ft W. 654). 

(u) And if one of such documents is ambiguous and the other dear, then force 
is given to the one which is dear to interpret the other (Be Phoenix Bessemer 
Steel Oo* (1876), 44 £. J. (OH.) 683). 

(a) Gartnder. Silkstons and Dodworth Coal and Iron Co. (1882), 21 Oh. D. 762; 
Taylor v. Horde (1767), 1 Burr. 60. 

(M Satmderson v. Piper (1839), 6 Bing. (zr. a) 425. 


M Bobertson v. French (1803), 4 East, 130, per Lord EULXNBOBOUOff, O.J., 
at p. 136 ; Joyce v. Bealm Insurance Co. (1872),L. Br7 Q. B. 689, 683 ; Western 
Assurance Co. of Toronto v. Pools , [1903] 1 E. B. ,376, 888 ; Gumm v. Tyrie , 
(1886), 6 B. ft S. 298. See Glynn v. Margetson A Co., [1893] A 0. 351,4154 ; but 
see also Jessel v. Bath (1867), L. B. 2 Exch. 267. 

(d) Lucas v. Jams (1849), 7 Hare, 410, 419 ; see, however, Francis v. Grover 
(1646), 5 Hare, 39, and Be Adams (1872), L. B. 2 P. ft D. 367 (these two oases 
refer to pencil writing in a will). . *' - 


II. L. — VII. 
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1045. If an agreement provides for two alternatives without 
saying at whose option one of the alternatives iB to be exercised, 
the general rule is that the option is with the party who iB to do * 
the act in question. Thus, where the plaintiff agreed to lend the 
defendant £60 for “nine or six months,” the borrower, being 
required to do the act in respect of which the alternative periods 
were specified (i.e., to repay the money), was held entitled* to the 
option of either period (e). If a lease be granted simply “ to hold 
for seven, fourteen, or twenty-one years ” the tenant has the option 
of deciding after whioh period the lease shall determine, on the 
principle that a grant is construed most strongly in favour of the 
grantee (/) ; but where a lease iB determinable at a certain date 
“ if the parties shall so think fit,” this is to be construed as “ if 
both parties shall think fit” and the joint assent of lessor and 
lessee is necessary (g) ; and where a promise is in the alternative, 
and one 7 branch of the alternative cannot be performed, the 
promisor is bound as a general rule to perform the other ( h ). 

Where a party issued an instrument in such ambiguous terms 
that it might be treated either as a bill of exchange or a promissory 
note, the holder was allowed to elect, as against the maker, to 
treat it as either (i). 

1046. A question of construction which commonly arises is 
whether a clause in an agreement constitutes a condition precedent, 
the breaoh of which justifies a repudiation of the contract, or is 
merely an independent agreement or a warranty, the breach of 
which gives merely a right of action for damages. The test to be 
applied is whether the clause goes to the root of the contract, in 
which case it constitutes a condition precedent, or whether it only 
goes to part of the consideration and may without affecting the 
substance of the contract be compensated in damages. The intention 
of the parties must be looked at with regard to the circumstances 


(e) Reed v. KUbum Co-operative Society (1875), L. B. 10 Q. B. 264; see 
also Chippendale v. Thurston (1829). 4 0. & P. 98, where the lender was required 
to do the act, i.e., give notioe, and therefore was entitled to the option; Myton 
v. Pearce (1778), 1 Doug. (k. b.) 15; Tilling, Ltd. y. James (1906), 94 L. T. *623, 
0. A.; Stewart A Co ., Ltd. v. Rendall (1899), 36 So. L. B. 775 ; ) P. (a. of 
Sees.) 1002. 

(/) JDann v. Spurrier (1803), 3 Bos. & P. 399 ; Doe d. Webb y. Dixon (1807), 9 
East, 15; Price v. Dyer (1810), 17 Yes. 356, at p. 363; Powell y. Smith (1872), 
41 L. J. (on.) 734. Similarly, where goods are bought at six or nine months’ 
credit the purchaser has tho option (Price y. Nixon (1814), 5 Taunt, 338; 
DeveriU v. Burnell (1873), L. B. 8 0. P. 475, 480). See, howeyer, Aehforth 
y. Bedford (1873), L. B, 9 0. P. 20, where “ from six to eight weeks ” was held 
to be used in .a special mercantile senso. 

(a) FoweR y. Tranter (1864), 3 H. & 0. 458. 

(A) Stevene v. Webb (1835)7 7 0. & P. 60 ; MeUquhm y. Taylor (1894), 71 
L. T. 679, 0. A. ; Barleworth y. Young (1856), 4 Drew. 1. A promisor who has 
elected to perform one alternative is not as a general rule excused from per- 
formance of the other by reason that performance according to his election has 
become impossible (Brotqp v. ltoyal insurance Co. (1859), 1 E. ft E. 853). And 
see p. 429, ante. » 

[%) Edit y. Bury (1827), 6 B. 6 0. 433. “ Where a person makes a communi- 
cation to another in ambiguous terms he cannot afterwards complain if the 
recipient of the communication puts upon it a meaning not intended by the 
sender ” {per Ohaswbll, J., URee y. Saelehuret A Co . (1906), 23 T. L. B. 142). 
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of eaoh particular case, and, having regard to such circumstances, 8 «». *• 
the intention is to be ascertained according to the ordinarj rales for Written 
the oonstraction of written instruments (k). Contrasts. 


In the case of the sale of goods a warranty is defined by 
statute ( l ) and distinguished from a condition (m). 

On the other hand, both conditions and warranties must be 
distinguished from words of expectation and estimate which do not 
form part of the contract at all nor give rise to any claim for 
damages (n). A representation made in the course of negotiations 
for a contract may amount to a condition or warranty. Whether 
it does so or not depends upon whether it was intended by the 
parties to form part of the contract (o). 

(k) 1 Wins. Sannd., 1870 ed., 549 in notes; 2 Smith, L. 0., 11th ed., 12. 
See (Travel v. Legg (1854), 9 Exoh. 709, 716 (declaration of name of 
ship in which, wool shipped a condition precedent to obligation to accept the 
wool); Behn v. Bumesa (1863), 3 B. & 8. 751, Ex. Ch. (statement in charter- 
party that ship “now in port of A.” a condition precedent); Robert* v. Brett 
(I860), 11 H. Xi. Cas. 337 (giving ft bond for due performance held a condition 
precedent to right to sue for non-performance by other party ) ; Chanter v. 
Hopkins (1838), 4 M. ft W. 399, 404 (sole of patented article) ; Azemar y. Casella 
(1867), 36 L. J. (0. P.) 263, Ex. Oh., and Heyworth v. Hutchinson (1867), L. B. 

2 Q. B. 447 (sale of goods — a guarantee, not a condition ; see also title Sale op 
Goods); Barnard v. Faber , [1893] 1 Q. B. 340, 0. A. (fire insurance policy ; see 
also title Insurance). As to construction generally, ses title Peeds and 
Other Instruments. A contract under seal is construed in the same way 
as a contract not under seal (Seddon y. Senate (1810), 13 East, 63, 74). For 
other examples where clauses hare been held to do conditions precedent 
referenoe may bo made to Poussard y. Spier* (1876), 1 Q. B. D. 410 (appear- 
anoe of opera singer at first performance) ; Neale v. Ratcliff (1850), 15 Q. B. 91 6 
(agreement to repair — premises first being put into repair by other party) ; 
Thomas v. Cadwallader (1744), Willes, 496 (oovenant to repair— lessor allowing 
and assigning timber). The following oases furnish examples of clauses which 
hare boon held to ho independent promises and not conditions precedent : — 
Bettini y. Oye (1876), 1 Q. B. D. 183 (agreement to attend rehearsals for so 
many days before performance) ; Christie v. Borelli (1860), 7 0. B. (n. 8.) 501 
(cross guarantees) ; Seeger v. Duthie (I860), 8 0. B. (n. a.) 45 (charterparty, 
readiness of ship to sail); Havelock y. Geddas (1809), 10 East, 555 (charter- 
party, agreement to repair ship) ; Fust y. Dome (1864), 0 B. ft B. 20 (charter- 
party, amp to take not less than 1,000 tons ) ; Bristol (Dean etc.) r. Jones (1859), 

1 E. ft E. 484 (covenant to repair in lease); Edge v. Boileau (1885), 10 Q. B. I). 
117 (covenants for quiet enjoyment and payment of rent) j Jowett y. Spencer 
(1847), 1 Exoh. 647, Ex. Ch. (finding of coal not a condition precedent to 
payment of consideration on sale of cool mine). For conditions generally, see 
p. 432, ante . 

(J) “An agreement with reference to goods whioh are the subject of a contract 
of sale, but collateral to the main purpose of sueh contract, the breach of which 
gives rise to a claim for damages, but not to a right to rejeot the goods and 
treat the oontract as repudiated ” (Sale of Goods Act, 1893 (56 ft 57 Yxct. 0. 71), 
s. 62). 

(m) Ibid., as. 10—14. 

(n) McConnet y. Murphy (1873), L. B. 5 P. 0; 203 (sola of “ say about 600 
spars” held complied with by delivery of 496 spars); see also Choillim v. 
Darnell (1835), 2 Or. M. ft B. 61 ; Morris y. Levism (1876), 1 0. P. D. 155; 
McLay « Co. v. Perry ft Co. (1881), 44 L. T. 152 ; teeming y. Bnaith (1851), 

16 Q. B. 275 ; Power v. Barham (1836), 4 Ad. ft EL 473 ; and title Sale of * 
Goods. * 

(0) Hopkins v. Tanqueray (1854), 15 O. B. 130 ; Carter y. Crick (1859), 4 
H. ft N. 412 ; Budd y. Favrmaner (1831), 8 Bing. 48; Fasley y. Freeman (1789), 

3 Term Bep. 51, 57; 2 Smith, L. 0*, 11th ed., 66 ; Bannerman v. White (1861), 81 ' 
L. J. (0. ?.) 28 ; Studey (Bart.) y. Daily (1862), 31 L. J. (*x.) 483. As to torn 
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On the same principle, in the case of contracts which require a 
thing to be done within a certain time, it becomes necessary for the 
court to decide whether time is “ of the essence of the contract.** 
Time clauses are found chiefly in contracts of sale, and the general 
rule has been established that in the case of a sale of land time is 
not of the essence of the contract, while in the case of a salo of, goods 
the question depends on the terms of the contract, but stipulations 
as to the time of payment are presumed not to be of the essence of 
the contract unless a different intention appears from the terms 
thereof (p). 

1047 . Other matters on which construction by the court is some- 
times required, but which involve no special rules beyond the 
general principles above laid down, are whether contracts are entire 
or divisible, and whether contracts are joint, or several, or joint and 
several. Contracts are indivisible whore the consideration is one 
and entire, or where it is stated or can be gathered by necessary 
inference thut no consideration is to. pass from one party till the 
whole of the obligations of the other party have been completed (q) ; 
but where no such intention can be gathered, and the contract 
resolves itself into a number of considerations for a number of 
nets, as in the caBe of periodical payments for a number of services 
which do not form one complete whole, the contract is divisible (r), 
and if part thereof is void or illegal such part may be separated 
from and does not affect the validity of the rest. Whether a con- 
tract is to be construed as joint, or several, or joint and several, 
depends on the ordinary rules of construction, and the intention of 
the parties as gathered from the contract as a whole, construed 
with reference to the surrounding circumstances («). 


admissibility of evidence of a verbal warranty where the contract is in writing, 
see p. 528, post. 

( p) As to when time is deemed to be of the essence of the contract, generally, 
see p. 413, ante: and as to the computation of days of grace in caae of bUla of 
exchange, see title Bills of Exchange, Promissory Notes and Negotiable 
Instruments, Vol. II., p. 477 ; and as to time generally and the construction of 
specifio terms and periods of time, see title Tms. What is a “ reasonable ” time 
in any particular case is a question of fact for the jury (Nelson v. Patrick (1646), 
2 Car. A Kir. 641). 

(a) Bates y. Hudson (1825), 6 Dow. A By. (x. B.) 3 (agreement to cure “ all or 
none ” of a flock of sheep) ; Adlard v. Booth (1835), 7 0. & P. 108 ; Cutter v. Powell 
e p. 620 ; ' JFMfcAcr v. Hall (1826), 6 B. A 0. 269 ; Hopkins v. 
0. B. 578 ; Savage v. Canning (1867), 16 W. R. 133 (0. P. Ir.) : 
(1797), 7 Term Bep. 201. 

(r) Thus, an engagement for an uncertain period at a stated payment 44 per 
month ” was held divisible into a number of monthly contracts (Taylor v. Laird 
(1856), 1H.&N. 266). Wh&e an entire contract for the sale of goods has been 
partly performed, and the buyer has accepted the benefit of that part, the 
contract, though originally indivisible, is to be treated as divisible (Shipton v. 
Casson (1826), 5 B. & 0. 878). As to divisibility of covenants, see title Deeds 

AND OTHER INBTRUMENTI 

(#) Se8 Leer. Nixon (iflh), 1 Ad. A El. 201; Collins v. Prosser (1823), 1 B. A 0. 
682 ; Fell v. Codin (1852), 21 L. J. (EX.) 145. There is no role of equity 
whereby a joint contract may be treated as joint and several, though in oertain 
cases a remedy has been given against the assets of a deceased partner (Kendall 
Hamilton (1879), 4 App. Cas. 504, 521). Whether a partner opening a 


(1795), 6 Term B 
Prescott (1847), 4 
Chater v. BecJeett 



Part VIII.— Interpretation op Contracts. 


m 


1048. With regard to the law applicable to the construction of a 8bot * *• 
contract the intention of the parties is to prevail, but it will be WHttea 
presumed (unless a contrary intention appears) that where a Contracts, 
contract is to be performed in the country in which it has been wiuTiaw 
made the law of that country is intended to apply, but if it is to applicable, 
be performed in another country then the law of that other country 

is intended to apply (t). 

Sect, 8. — Admissibility oj Parol Evidence . * 

1049. When a contract lias been reduced to writing, parol General rule, 
evidence is not as a general rule admissible for the purpose of 
showing that the written document, interpreted in accordance with 

the ordinary rules of construction, does not express the true and 
complete intention of the parties ; in other words, it is a rule of 
law that parol evidence is not admissible either to contradict, vary, 
add to, or subtract from, the terms of a written agreement (a). 

The rule is not confined to contracts which are required by law 
to be evidenced by writing in order to be enforceable, but applies 
generally in all cases where' the agreement between the parties 
is in fact reduced to writing (o) ; and apart from mistake or 


banking account in bis own name is contracting severally or as agent of the 
partnership is a question of faot for the jury {Cooke v. Seeley (1848), 2 Exch. 746) ; 
and see p. 338, ante. 

(t) Chatenay v. Brazilian Submarine Telegraph Co ., [1891] 1 Q. B. 79, 0. A. ; see, 
for a detailed treatment of thesubjeot, title Conflict of Laws, Vol. Vi., p. 238. 

(a) Holmes v. Mitchell (1859), 7 0. B. (N. 8.) 361 ; Burgee v. Wickham (1863), 

3 J). ft S. 669 ; Inglie v. Buttery (1878), 3 App. Cas. 552 ; Lloyd v. Sturgeon 
Falls Pulp Co. (1901), 85 L. T. 162 (parol evidence not admissible to enlarge the 
scope of a written warranty); Preston v. Merceau (1779), 2 Wm. Bl. 1249 
(evidence not admissible to prove an agreement to pay an additional rent to 
that mentioned in a lease) ; Smith v. Jeffry es (1846), 15 M. & "W. 661 (evidence 
inadmissible to show that a written agreement for the sale of ware potatoes was 
intended to apply to a particular quality of potatoes of that aesaription) ; 
JIarnor v. Oroues (1855), 15 0. B. 667 (evidence inadmissible to prove a verbal 
representation amounting to a warranty ; and see Chanter v. Hopkins (1838), 4 
M. & W. 399, at n. 406). If goods are sold by a written agreement which 
describes their quality, and makes no reference to any sample, evidence is not 
admissible at the instance of either buyer or seller to prove that a samplp was 
shown at the time of the sale in order to show that it was a sale by sample (Tye 
v. Fynmort (1813), 3 Camp. 462 ; Meyer v. JSverth (1814), 4 Camp. 22). If on 
the construction of a written contract made by an agent he is personally liable, 
parol evidence is not admissible to show that the parties did not intend that he 
should be so liable (Higgins v. Senior (1841), 8 M. ft W. 834 ; Jones v. Littledals 
(1837), 1 Nev. ft P. (x. b.) 677; Holding v. Elliott (1860), 6 H. ft N. 117 ; 
but see Wake v. Hamm (1862), 1 H. ft 0. 202, Ex. Oh., and title Agency, YoL I., 
p. 220). The verbal declarations of the auctioneer at a sale by auction cannot be 
proved in order to vary or add to the written or printed conditions (Guam's v. 
Erhart (1789), 1 Hy. Bl. 290 ; Shelton v. Zm«erfl832), 2 Or. ft J. 411 ; Powell 
v. Edmunds (1610), 12 East, 9 ; compare Brett v. Clowm (1880), 5 CL P. D. 376 1 
and see title Auction and Auctioneers, Vol. I., p. 510). In the case of a bill 
of exchange or promissory note, evidence of an oral contemporaneous agreement 
to renew the instrument (New London Credit Syndicate v. Neale, [1898] 2 Q. B. 
487, 0. A.), or to deposit securities which should he sold in the evenhof its not a 
being paid (Abrey v. Oruss (1869), *L. R. 6 0. P. 37)7 or not to demand pay- 
ment until after the sale of certain estates (Free v. Hawkins (1817), S' Taunt 
92), or to dispense with notice of dishonour (ibid.), or otherwise altering the 
legal effect of the instrument is not admissible, even as between the immediate * 
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Contract. 


but. s. miareprosen fcation or some other special ground of defence in actions 
Admls- for specific performance, the rule is of equal force in equity as 
slUlityof at law (h). 

FiSi Pftro1 ev ^ Gnce not only excluded as a general rule in refer- 

EttlOence. ence mft tters which are expressly dealt with by the written 
agreement, but also in reference to terms implied by law with 
regard to which the document is silent (c). 


sunounding 1050. A written agreement must, however, in all cases be con- 
circum- strued with reference to the surrounding circumstances, and parol 

s mces* evidence is accordingly admissible of the circumstances of the 

particular case in order to enable the court to apply the written 
terms to those circumstances (d). Thus, parol evidence is admis- 
sible to identify the parties (e) or property (/) named or described in 


parties (see also title Bills of Exchange, Promissory Notes and Negotiable 
Instruments, YoL II., p. 552 et scq.). And see the oases cited in the two 
following notes. 

(b) Clowe* y. lligginaon (1813), 1 Vos. A B. 521 ; Woottam v, Hearn (1802), 7 
Yos. 211 b; Rich v. Jackson (1794), 4 Bro.M. 0. 514; Ball v. Storie (1823), 1 
Sim. A St. 210 ; Price y. Dyer (1811), 17 Yes. 35G ; Martin y. Pycroft (1852), 2 
De G. M. A G. 785; Croome v. Lcdiard (1833), 2 My. & K. 251. As to mis- 
ropresentation and mistake, see those titles; and os to special defences in 
actions for specific performance, see title SrECiFio Performance. Parol 
evidence, however, is always admissible to *,how that what purports to be a sale 
was intended as a mortgago (soe title Mortgage). 

(c) Avans v. lloe (1872), L. E. 7 0. P. 138 (written agreement for service at a 
weekly salary, implying a weekly hiring : evidence of conversations showing 
an intention that the hiring should be a yearly one not admissible) ; Ford v. 
Fate* (1841), 2 Man. & G. 519 (written contract for sole of hops, nothing being 
said as to credit : held, evidence not admissible to show that by the course of 
dealing between the parties the buyer was entitled to six months' credit; but 
see Lockett v. Nicklin (1848), 2 Exon. 93) ; Rich y. Jackson (1794), 4 Bro. 0. 0. 
514 (lenso silent as to paymont of taxes ; evidence not admissible to prove a 
verbal agreement that it was to be free of all taxes) ; Croome v. Ledford, supra 
(agreement by A. to buy an estate from B., and B. to buy another estate from 
A. ; evidence not admissible to show that a mutual exchange was intended, and 
that the contracts were to be dependent on each other : specifio performance of 
one of the contracts decreed, though the defendant was unable to show a good 
title to the property sold by him). 

(d) Mason v. Cole (1849), 4 Exch. 375 (building scheme); Oliver y. Hunting 
(1889), 44 Ch. D. 205; Cave v. Hastings (1881), 7 Q. B. D. 125; Studey v. 
Baily (1802), 1 H. & 0. 405 ; Mum/ord v. Qcthing (1859), 7 0. B. (N. 8.) 305; 
Spicer v. Martin (1888), 14 App. Gas. 12 (restrictive covenants in lease: similar 
eovenants in other leases of premises forming part of the same block of 
buildings). The extent of a repairing covenant m a lease must be measured by 
the ago and olass of the buildings demised, of which parol evidence may be 
given {Proudfoot v. Hart (1890), 25 Q. B. D. 42; Payne y. Haim (1847), 16 
M. & W. 541 ; and'see Burges v. Wickham (1803), 3 B. & S. 669). As to proof 
of surrounding circumstances to show the nature and extent of a guarantee, 
see title GuarXntbe ; and as to proof of such circumstances to explain the 
meaning of terms in sea policiis, see title Insurance. 

(<) Sale v. Lambert (1874), L. B. 18 Eq. 1 ; Romter y. Miller (1878), 3 App. 
Gas. 1124 ; Catling y. Kiiu]l877), 6 Ch. D. 660 ; Oommins v. Scott (1875), L. ft 
20 Eq. 11 ; Carr y. LyiuhmmU] 1 Oh. 613. 

(/) Shardlow y. Gvtterdl (1881), 20 Ch. D. 90, 0. A. ; Plant y. Bourm t [1897] 
2 Ch. 28b; Cowley y. Watts (1853), 17 Jur. 172; Ogilvie y. Foljambe (1817), 3 
Mer. 53; Owen y. Thomas (1834), 3 My. A K. 353; Wood v. ScarthJlSBS), 2 
K. ft J; 33 ; Macdonald y. Longbottom (1860), 1 E. ft E. 977, 987, Ex. 0L; Lyle 
y. Richards (1866), L, B. 1 E I&. 222 ; MeMurray y. Spicer (1668), L. R. 5 Eq. 
527; Horsey y. Graham (1869), L. R. 5 0. P. 9. 
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a written agreement ; to identify documents referred to therein (g ) ; 
to show the circumstances of the parties from which their relative 
positions in relation to the contract may be inferred (h) ; to prove 
circumstances from which it may be inferred what property was 
intended to pass by a certain description (i), or the nature of the 
employment intended in such a phrase as “ in consideration of my 
entering your employ ” (k ) ; or to prove circumstances tending to 
show that representations in letters forming the contract which 
might be construed as warranties were not intended as such (2). 

1051. Where a contract is made by an agent in his own name 
parol evidence is admissible to show who the principal is, for the 
purpose either of charging him on the contract or of enabling him to 
enforce it (m), except where the evidence is inconsistent with the 
express terms of the written agreement (n). So where a person 
contracts professedly as an agent, it may be shown by parol evidence 
that he is in fact the principal in order to charge him on the con- 
tract (o). An agent who enters into a contract in writing in such 
terms as to be personally liable on the true construction of the 
contract may nevertheless prove, as an equitable plea, an express 
oral agreement that he should not be personally sued on the 
contract (p), 

1052. Written agreements must also be construed with reference 
to any particular customs or usages applicable to the circumstances 
of the case. Parol evidence is therefore admissible of any such 


(g) Morris v. Wilson (1859), 5 Jur. (n. s.) 168; Hodges v. Tlorsfall (1829), 1 
Rubs. & M. 116 (identification of plun referred to) ; Jones v. Victoria Graving 
Dock Co. (1877), 2 Q. B. D. 814, 0. A. Parol evidence is also admissible to prove 
the conneotion between two documents such as a letter and the envelope 
enclosing it (Pearce v. Gardner , [1897] 1Q.1). 688) ; seo p. 369, ante. 

(h) Newell v. Radford (1867), L. R. 3 0. P. 52. 

(t) Doe <L Freeland v. Dart (1787), 1 Term. Rep. 701 ; Thomas v. Owen (1888), 
20 4 B. D. 225, 0. A. ; Qoodtitle d. Radford v. Southern (1813), 1 M. & S. 299; 
Beaufort (Duke) y. Swansea Corporation (1849), 3 Exeh. 413. 

(A) Mumford v. Gething (1859), 7 0. B. (n. s.) 305 (previously employed hy 
same employer under a verbal agreemont). 

(l) Stueley y. Baily (1862), 1 H. & 0. 405. 

(m) Bateman y. Phillips (1812), 15 East, 272 ; Wilson y. Hart (1817), 1 koore 
To. P.),46 ; Trueman y. Loaer (1840), 11 Ad. & El. 580 ; Morris y. Wilson (1859), 

5 Jur. (n. 8.) 168; Calder y. Dobell (1871), L. R. 6 0. P. 486; Weidner y. 
Eoggelt (1876), 1 0. P. D. 533; Bvurr y. Cass (1870), L. B. 5 Q. B. 650. See 
title Agency, Vol. I., p. 207. But parol evidence is not admissible for the 
purpose of exonerating the agent (Higgins v. Senior (1841), 8 M. & W. 834). 

(n) Humble y. Hunter (1848). 12 Q. B. 310, where an agent was described in 

a ebarterparty as the owner of the yessel, and it was held that parol evidence 
was inadmissible to show that he was not the owner, so as to entitle the real 
owner to sue on the contract. • 

(o) Railton y. Hodgson (1804), cited 15 East, 67 ; Jenkins V. Hutchinson (1849), 
13Q.B.744; Carr v. Jackson (1852), 7 Exoh. 382; Adams v. Hall (1877), 37 L. T. 
70 ; Hutcheson v, Eaton (1884), 13 Q. B. D. 861. A/* to the right of Che agent to 
sue on the oontract in suoh a case, see Rickerton v. Burrell ( 1816), 5 M. & S. 
383 ; Rayner y. Grots (1846), 15 M. & W, 859 ; Schmals y. Avery 11861), 20* 
L. J. (Q. B.) 228 ; Shaman y. Brandt (1871), L. B. 6 Ct. B. 720, Ex. Oh. 

(rilVaks y. Harrop (1862), IE AO. 202, Ex. Oh. ; Cowie v. Witt (1874), 23 
W. B. 76. It would be inequitable in suoh a case for the other contracting 
party to take advantage of his having contracted in such a form as tq.be • 
personally liable. 


Sect. 8. 

Admis- 
sibility of 
Parol 
Evidence. 

Identity. 


Agcnoy. 


Qua torn. 
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Contract. 


Saor.s. custom or usage lor the purpose of explaining the terms of a 
Admifl- written agreement or adding provisions which are not inconsistent 
sibjltty of therewith, but not for the purjxise of contradicting the express terms 
p of the agreement or of inserting provisions which are inconsistent 

Evidence. w ;th suc h terms (q). 

Latent 1063. Where the terms of a written agreement are ambiguous 

ambiguity. with reference to the circumstances of the particular case, and the 
ambiguity does not appear on the face of the document, parol 
evidence is admissible to explain the ambiguity, the question 
which of two or more possible meanings was intended in such a 
case being one of fact for the jury (r). 

•Data. 1064. Parol evidence is also admissible to prove the true date of 

the execution of a written agreement though it purports to have 
been executed on some other date («), or, where two or more docu- 
ments appear to have been executed on the same date, to show in 
what order they we^e executed (t). 

intention not 1066. It may also be proved by parol evidence that a document 
to mako which purports to be a contract was not intended to be a binding 

contract. agreement, although it iB signed by the person who refuses to be 

bound by it (a). Thus, in the case of bought and sold notes, it 
mav be shown by either party that the sale was merely colourable 
ana the price nominal, and that it was not their intention in 
signing the notes to make a binding contract ( b ) ; or, in the caBe 
of a document purporting to be a written agreement for the sale of 
property, it may bo shown that it was only a pretended sale to 
avoid execution against the property (c). 

It is in all cases a question of fact whether a particular docu- 
ment was intended to express the terms of the contract between 
the parties (d), and with what intention it was signed by one or 

(a) See p. 511, ante, and cases there oited ; and for a treatment of the subject 
in detail, title Customs and Usages. 

(r) Robinson v. Great Western Rail . Co. (1865), 85 L. J. (o. p.) 123 (parol 
evidence admitted to show which of two stations of the same name was intended) 
Goldshede v. Swan (1847), 1 Exch. 154 ; Smith y. Thompson (1849), 8 0. B. 44 ; 
Hordhm y. Commercial Union Insurance Co. (1887), 56 L. J. (P. 0.) 78 ; Macdonald 
y. Longhottom (1859), 1 E. & E. 977, 087, Ex. Oh.; The Curfew, [1 8911 P. 131 ; 
Lyle y. Richards (1866), L. B. 1 ILL. 222; Sweet y. Let (1841), 3 Mian. & G. 
452 ; Daintrce y. Hutchinson (1842), 10 M. & W. 85. 

(«) Hall v. Caxenove (1804), 4 East, 477 ; Steele v. Mart (1825), 4 B. & 0. 272. 

(t) Qarteide y. Silkstdne and Dodworth (foal and Iron Co. (1882), 21 Ch. D. 762. 

(a) Pottle v. Homibrook, [1897] 1 Oh. 25 (document signed by both plaintiff 
and defendant: it was hel^that toe defendant might prove that he did not intend 
to be bound until satisfied as to the plaintiffs responsibility). See also Clever v. 
Kirkman (1875), 33 L. T. 672 ' H Levne y. Braes (1877), 3 Q. B. D. 667 ; Hussey y. 
Horne-Payne (1879), 4 App. Cos. 311, per Lord Selborne, at p. 823. 

J Bogere y. Hadley (1863), 2U.&0. 227. 

Bowes y. Foster (1858^ 2 H. & N. 779. 

i Alien y. Pink (1838), 4M.&W. 140 (receipt given on the sale of a horse 
not to oxolude evidence of a verbal warranty, there being no evidence that 
« the buyer had agreed thSfc the receipt should contain a statement of the whole 
of fheJterms of tne contract) ; Moore r. Campbell (1854), 10 Exoh. 323 (broker, 
employed by buyer, sent oontraot note to seller; seller sent note to broker 
t vuying the terms : held, in an aotion by the buyer, a question of foot whether 
thrums sent by the seller was intended by both parties to be the contract 
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other of the parties^), and on these points parol evidence is taor**' 
admissible. .43$*"- 

siMBft q f 

1056. Where a written proposal is accepted verbally, with vans- Pm 
tions, it is a question of fact, to bo decided by parol evidence, what Evidence, 
are the terms of the contract between the parties (/) ; and parol ond 
evidence is in all cases admissible to show what are the actual acceptance, 
terms of the contract where the written document is not intended 

to express the whole of the agreement between the parties (g). 

Parol evidence is also admissible to show what was the actual state of 
condition of a document, which appears to have been altered, at the document> 
time when it was executed or assented to (h). 

1057. Parol evidence is admissible to show that a written agree- Condition 
ment which purports to be unconditional was in fact executed with 

the intention that it should only take effect as a contract on the contract.* 
performance of a condition precedent (t). For example, in the 
case of a written agreement for the assignment of a lease, it may 
be proved that there was a contemporaneous oral agreement that Escrow, 
the contract should be null and void if the lessor did not consent 
to the assignment (k) ; a person signing a contract as a surety may 
prove that he only intended to be bound in the event of a proposed 
co-surety joining (Z); a contemporaneous oral agreement that a 
written contract should not be a bargain unless a third person 
approved of it may be proved (m ) ; and a person who has signed an 
agreement may prove that he did not intend to bind himself until 
he had satisfied himself of the responsibility of the other con- 
tracting party, and that the other party knew that(n). So, it 
may be proved that a written agreement was not intended to 
operate from the time of its execution but from some future and 
uncertain time (o). 


between them) ; Jones v. Littledale (1837), 1 Nev. & P. (k. b.) 677 (invoice by 
brokers as sellers of goods by auction) : Holding y. Elliott (I860), 6 H. & N. 117 j 


rakers as sellers oi goods by auction) : no 
on g v. Millar (1879), 1 0. P. D. 460, 0. A. 
(e) Latch v. Wedlake (1840), 11 Ad. & El. 
between the plaintiff and three partners, ex 


LI Ad. & El. 959 
partners, execul 


peement expressed to be made 
by the plaintiff and two of the 


Q. B. D. 661, 0. A. (evidence to show that a person contracting as an agent 
intended to sign, not only as an agent, but also as a surely for the principal). 

(/) Stones v. Bowler (I860), 29L. J. (BX.) 122 ; Roust y. Pxcktley (1866V&. B. 

I Exoh. 342. Ex. Oh. ; Stewart v. Eddowet (1874), L.B.9 0, P. 311. 

(?) Harris v. Rickett (1869), 4 H. & N. 1. 

(A) Stewart y. Eddowet (1874), L. B. 9 0. P. 311. 

Moore y. Campbell (1864), 10 Exoh. 323 (broker sending a sold note may 
show that it was omy intended to operate as a oontraot if the person to whom it 
was sent ngned end returned a corresponding note) ; Latch y. Wedlake (1840), 

II Ad> A El. 969; Clever y. Kirkman (1876), 33 tuT. 672; and fees* oitad in 
the following notes. As to the delivery of a deed as an escrow, see Fumest y. 
Meek (1867), 27 L. J. (ex.) 34, and title Deeds abd othbb ItfiXBumum. • 


Ik) Wallit y. Ltitell (1881), 11 0. B. (w. a) 369. a 
A Meant y. Bremridge (1866), 8 De O. M. A G. 100, 
») Pym t. OrnMU (1849), 9 B. 4k B. 970. 


(95) Pottle t. Homibrookg 


( 0 ) Davit y. Jones (1860), 17 0. B. 626. 


1 Ch. 26. 
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CONTHAOT. 


Sect. 8. 
Admis- 
sibility of 
Parol 
Evidence. 

Collateral oral 
agreement. 


Evidence of 
validity. 


The principle applies to bills of exchange and other negotiable 
instruments delivered subject to a condition, as between the 
immediate parties (p). 

1058. A contemporaneous oral agreement with respect to Borne 
collateral matter as to which a written contract is wholly silent 
may be proved by parol evidence ( q ). The following are examples 
of what have been held to be collateral agreements for this pur- 
pose: a promise by the lessor to “destroy the rabbits” or “kill 
down the game " on the execution by the lessee of the lease of a 
farm (r) ; a promise by the landlord to do repairs and send in 
furniture on the letting of a dwelling-house (s) ; a promise that in 
consideration of a person signing an agreement for the sale of a 
business, the other contracting party would settle an action then 
pending against the first-mentioned person at the suit of a third 
person (t ) ; a verbal warranty by the lessor that the drains were 
m good order on the execution of a lease of a dwelling-house (a). 

1059. Parol evidence is always admissible to prove facts tending 
to show that a written contract is void or voidable, as, for instance, 
facts showing want of capaoity (2>), want of assent by reason of 
mistake (c), fraud (d), duress (e), undue influence (/), non-disclo- 
sure of material facts (c), want or failure of consideration (#), or 
illegality (A), or for the purpose of proving mistake or misrepre- 
sentation, or any other matter giving ground for relief in 
equity (i). Also to prove that a written contract has been rescinded 
or varied by a subsequent oral agreement, provided that proof of 
the oral agreement iB not excluded by any statute (/c). 


( p ) Bell v. Ingeatre ( Viscount ) (1848), 12 Q. B. 317 (bill indorsed and delivered 
on condition that other hills should ho retired) ; see Bills of Exchange Aet, 1882 
(46 & 46 Viet. o. 61), s. 21 (2), and title Bills of Exchange, Promissory 
Notes and Negotiable Instruments, Yol II., p. 482. 

(q) Lloyd v. Sturgeon Falla Pulp Co. (1901), 86 L. T. 162 (verbal warranty 
respecting matter on which a written contract was silent) ; Mercantile Agency 
Co. v. Flitwick Chalybeate Co. (1897), 14 T. L. B. 90, H. L. ; and cases oited in 
following notes. 

(r\ Morgan v. Griffith (1871), L. B. 6 Exch. 70; Erehine v. Adeane (1873), 
8 Gh. App. 756. 

(a) Angell v. Duke (1876), L. B. 10 Q B. 174 ; compare Spicer v. Martin 
(1888), 14 App. Cos. 12. 

(«) Lindtey v. Lacey (1864), 17 0. B. (n. s.) 678. 

а) De LassaUe v. ChiUdJord, [1901] 2 K B. 215, 0. A. 

б) See p. 341, ante. 

c) See p. 354, aide. 

i a) 1 See title Misrepresentation and Fraud. 

» See p. 366, ante. 

f) See p. 367, ante* 

if) See p. 383, ante. 

A) See p. 390, ante. 

(*) See titles Misrepresentation and Fraud ; Mistake ; Specific 
Performance. 

(k) K.g,, by the Statutg of Frauds (29 Oar. 2, o. 3). See p. 422, ante. 
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Part IX,— Stamp Duties®. 

Shot. 1. — In General . 

1060. Subject to certain exemptions (m), every agreement or 
memorandum of an agreement («) under hand only, and not other- 
wise specifically charged with duty (o), is subject to a stamp duty 
of sixpence, whether it is only evidence of a contract or obligatory 
on the parties from its being a written instrument (p). 

The duty may be denoted by an adhesive stamp or stamps, which 
must be cancelled by the person by whom the agreement is first 
executed (q), by writing on or across the stamp his name or initials, 
together with the date of his so writing, or otherwise effectively 
rendering the stamp incapable of being used again (r). Where two 
or more stamps are used to denote the duty all of them must be 
cancelled («). 

1061. Every contract under seal (a) not otherwise specifically 
charged with duty (o) is subject to a duty of ten shillipgs (p), 
which must be denoted by an impressed stamp (b). 

1062. A duplicate or counterpart of any deed or agreement 
chargeable with duty must be stamped with the same duty as the 
original instrument where such duty is less than five shillings, and 
otherwise with a duty of five shillings (c). 

1063. An unstamped or insufficiently stamped agreement subject 
to the fixed duty of sixpence or ten shillings may be stamped after 
execution on payment of the unpaid duty and a penalty of ten 
pounds ; or if first executed at any place out of the United Kingdom 
it may be stamped, at any time within thirty days after it has been 
first received in the United Kingdom, on payment of the unpaid 
duty only without any penalty (d). 


( l ) As to stamping receipts, see p. 402, ante. 

(m) See p. 538, post. • 

(w) As to what documents require stamping, see p. 030, post. 

(o) See p.032, post. 

« unp Act, 1891 (04 & 55 Viet. o. 39), s. 1, and Schedule. 

’d. t s. 22. 
d., s. 8 p). 

A, s. 8 (2). Any porson whose duty it is to cancel an adhesive stamp 
g or refusing to do so duly and effectually is liable to a fine of ten 
pounds (t oid., s. 6 (3) ). 

(a) See Clayton v. Burtenshaw (1826), 0 B. & O. 41 ; Robinson v. Drybrough 
(1790), 6 Term Sep. 317. * 

(b) Stamp Act, 1891 (54 & 56 Viot. c. 39), s. 2. 

US Ibid., s. 1, and Schedule : and see s. 72. 

(a) Ibid., a 15. ( The Inland Revenue Commissioners may, if they *hir»1r fit, 
at any time within three months after the flnt execution of any instrument, , 
mitigate or remit anypenalty payable on stamping (ityd., s. 10 (3) (b>). As a 
matter of grace, the Commissioners allow agreements under hand only to be 
stamped with an impressed stamp within fourteen days after execution without 
any penalty, and agreements under seal to be so stamped within thirty days 
after execution, but this is a concession which the Commissioners may withdraw 
at any time. 


Swot. 1. 
In General, 


Agreement 
under hand, 


Deeds. 


Counterparts. 


Stamping 
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execution 



580 


Contract. 


sect. i. 1064. Any such unstamped or insufficiently stamped agreement 
In General may be received in evidence on payment to the proper Officer of the 
Unstamped amount of unpaid duty and penalty, and a further sum of one 
Agreement as pound (e), but otherwise may not, except in criminal proceedings, 
evidence. be given in evidence, or be available for any purpose whatever (/). 

The effect of this provision is that if, in the course of a plaintiff's 
case, it transpires that there is a written agreement, or written 
memorandum of the agreement, on which he is suing, he is bound 
to produce the writing properly stamped, or to pay the penalty, 
otherwise he will be unable to prove his case, parol evidence not 
being admissible to supply the place of the agreement or memoran- 
dum in writing (g). If, on the other hand, the plaintiff gives evidence 
of an oral or implied contract, and closes his case without it having 
appeared that there was any agreement or memorandum in writing, 
the defendant cannot answer the case so made out by the plaintiff 
by producing an unstamped agreement (h ) ; it is for the defendant, 
if he desires to set up the written agreement in such a ease, to 
produce it duly stamped or pay th* penalty, because the court 
cannot recognise the document as being in existence unless it is 


fa) Stamp Act. 1S91 (54 ft 65 Viet. o. 39;. s. 14(1). 

{/) Ibid., s. 14 (4). Notwithstanding the wording of this provision it has 
been held that an unstamped document, though not admissible in evidence, may 
be shown to a witness to refresh his memory ( Birchall v. Bullough, [1896] 1 
Q. B. 325 ; and see Jacob v. Lindsay (1801), 1 East, 460 ; Braythwayte v. Hitchcock 
(1842), 10 M. ft W. 494 ; Maugham v. Hubbard (1828), 8 B. & 0. 14), and that, on 
an application to restrain a company from carrying out the terms of an agree- 
ment with a trustee for a new company, the court was entitled to look at an 
unstamped copy of the agreement as a document showing the terms on which 
the company proposed to sell [Mason v. Motor Traction Co., [1906] 1 Ch. 419). 
Au agreement may of course oe looked at by the court in order to ascertain 
whether it requires a stamp, and if so, whether it is properly stamped (Jardine 
v. Bayne (1831), 1 B. ft Ad.. 663, at p. 670). 

Under former Stamp Acts it was held that an unstamped or insufficiently 
stamped instrument might be given in evidence for the purpose of proving that 
it woe given os part of a scheme of fraud (B. v. Gompertz (1846), 9 Q. B. 824, 
at p. 839 ; Holmes y. 8ixsmith (1862), 7 Exoh. 802), or for the purpose of proving 
illegality as a defence to an action on the agreement [Coppock y. Bower (1838), 4 
M. & W. 361) ; or for the purpose of showing that the instrument, by reason 
of the want of a stamp, was worthless in an action to recover back me ney paid 
as on a total failure of consideration ( Enthoven v. Hoyle (1863), 13 G. B. 373, 
Ex. Oh.). So where there was a question whether an instrument of guarantee 
had been given up in consideration of a promise by the defendant, the instru- 
ment, although not stamped, was allowed to be given in evidence in order to 
show that it answered'the description of the instrument alleged to have been 

S ven up (Haiah r. Brooks (1839), 10 Ad. ft El. 309). So, where it was pleaded 
at* debt had been paid, by means of a bill of exchange, the creditor was per- 
mitted to put in evidence an unstamped bill to show that, by reason of its being 
unstamped, it was unavailable as a security, and so rebut the inference that the 
debt had been paid (Smart v. Hokes (1844), 8 Man. ft G-. 911). Notwithstanding 
the difference m the wording of a 14(4) of the Act of 1891 (64 ft 56 Viot. c. 39) 
— “ shall not be availablerfor any purpose whatever"— it is probable that the 
principles of these decisions stiU'hold good, though this is not free from doubt. 
k (y) Buxton v. Cornish (1844), 12 M. ft W. 426; Fenn <L Thomas v. Griffiths 
(1830), 8 Bing. 633 ; Ttthm ▼. Bower (1898), 7 B. & 0. 625 ; Bex v. St. Pauls, 
Bedford ( Inhabitants ) (1793), 6 Term Bep. 462 ; Alcock v. Delay (1855), 4 E. & 

v. Bay (1829), 6 Bing. 332 ; Magnay ?. Knight (1840), 1 Man. ft 
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properly stamped, and the fact that the defendant gave the plaintiff 9m. i. 
notice to produce the document is immaterial (i). Iu General 

Where an unstamped agreement has been lost, secondary — 7 

evidence of its contents is not admissible (j>. But an agreement 
which has been lost, or is not produced after notice, will be presumed 
to have been duly stamped in the absence of evidence to the con- 
trary (k). If, however, there is evidence that the document was 
unstamped at any particular time, the presumption is rebutted, and 
the burden lies on the party who seeks to give secondary evidence of 
proving that the document was duly Btamped (l). 

No appeal lies, nor will a new trial be granted, on the ground of 
the ruling of any judge that the stamp on any document is sufficient, 
or that a stamp is unnecessary (m), nor on the ground that an 
unstamped document was improperly admitted in evidence (n). 

1065. When an agreement or memorandum of agreement contains Agreement 
or relates to several distinct matters it is chargeable with duty as if 10 

each of such matters were contained in a separate instrument. ; and maitem 
if it is made for any consideration in respect of which it is charge- 
able with ad valorem duty ( 0 ), and also for any further or other 
valuable consideration, it is chargeable with duty, as if there were 
separate instruments, in respect of each of the considerations (p). 

If an agreement or memorandum relates substantially to only one 
transaction, or one subject-matter, it only requires one stamp, even 
though there may be several parties, each of whom undertakes a 
separate liability, or contracts with reference to his own interest 
only, provided they all have a common interest in the subject-matter 
of the agreement (q). If, on the other hand, an instrument relates 

(*) See note (m), p. 530, ante. 

(j) Ilex v. Castle Morton ( Inhabitants ) (1820), 3 B. & Aid. 588; and boo 
Rankin v. Hamilton (1850), 15 Q. 13. 187; Orowther v. Solomons (1848), 6 C. B. 

758. 

(k) Marine Investment Co. v. Haviaide (1872), L. R. 5 H. L. 624 ; Crisp v. 

Anderson (1815), 1 Stark. 35. 

II) Mai •we Investment Cb. y. Haviside, supra ; Orowther y. Solomons (1846), 6 
0. B. 758. 

(m) R. S. 0., Ord. 30, r. 8; Blewitt y. Tritton, [1892] 2 Q. B. 327, jO. A.; 

Mander v. Ridgway , [1898] 1 Q. B. 501 (county court judge). 

(n) Lowe y. Dorling (1905), 74 L. J. (K. B.) 791 (county court action). 

(o) See p. 533, post . 

j p) Stamp Act, 1691 (64 & 55 Viet. c. 39), s. 4. 

(g) Qoodson v. Forbes (1615), 6 Taunt. 171 (agreement by aeyeral underwriters 
for a reference to arbitration of a claim under one policy); 11. y. Louth 
( Inhabitants ) (1828), 8 B. & 0. 247 (indenture of apprenticeship for seven years, 
the apprentice to serve A. for the first four, and his own father for the remain- 
ing three years in different trades : held, one stamp sufficient) ; Price y. Thomas 
(1831), 2 B. & Ad. 218 (surety joining with teimnt in oovenant for payment of 
rent); Cook y. Jones (1812), 15 East, 237 (one annuity granted by three 
persons) ; Bowen y. Ashley (1805), 1 Bos. & P. (w. B.) 274 (bond- containing a 
condition for performance by each obligor of the* same matters, with separate 
penalties); Davis y. Williams (1811), 13 East, 232 (agreement by several to 
subscribe to one oommon fund); RamsboUcm v. Davis (1839), 4 of. ft W. 654 
(guarantee by three persons to pay £50 each in consideration of the disohargtf 
or one debt) ; Wills y. Bridge (1649), 4 Exch. 193 (transfer by several of their 
separate interests in certain shares ) ; Doe d. Croft y. Ttdbury (1854), 14 0. B. 

304 ; Bhiptm y. Thornton (1838), 9 Ad. A El. 314 (agreement by a partner I# 
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beot. i. to several distinct transactions, or matters of agreement, even though 
In General between the same parties, it must bear as many stamps as there are 
~ transactions or matters of agreement (r). 

Rcstamptng 1066. Where an agreement is materially altered by consent of 
the parties after having been completed and taken effect as a 
contract, it must be restamped as a new agreement (*), except where 
the alteration is a mere correction of a mistake and carries out the 
* original intention of the parties (£). But restamping is not required 
where an alteration is mode before the agreement has been 
completely oxocuted and taken effect (a), nor where the alteration 
does not affect the obligations of the parties, and is therefore 
immaterial (b). 

Shot. 2. — Agreements specifically charged . 

Duty 1067. The following agreements, which are treated of under 

specifically other titles of this work, are specifically charged with duty (c ) : — 
charged. Agreement for a lease or tack or for any letting (d) ; agreement 

pursuant to the Highway Acts relating to making, maintaining, or 
repairing of highways (e); instrument of apprenticeship (/) ; articles 

pay freight in rospoqt of goods of his own ro.tl also goods belonging to the firm 
without distinguishing betwoon his own and the firm’s goods). 

(r) Roots v. Dormer (lord) (1832), 4 B. & Ad. 77 (whore one person buys 
several different lotB at a sale of land by auction, each lot forms the subject of a 
distinct contract) ; Whaiion v. Walton (1846), 7 Q. B. 474 (agreement to tube a 
publichouse. A., who was not named as a party to the agreement, guaranteed 
payment by the tenant of certaiu penalties by signing a separate agreement 
written on the sumo document. It was held that an agreement stamp in 
respect of the guarantee, as well as a lease stamp, was necessary; compare 
Price v. Thomas (1831), 2 B. & Ad. 218. And see Nicholson v. Smith (1822), 3 
Stark. 128 ; Stone v. Metcalf (1815), 1 Stark. 53. 

(a) Robson v. Hall (1792), Peake, 172 ; Reed v. Deere (1827), 7 B. & 0. 261 (two 
agreements, the second varying the first ; both must be stamped) ; Bacon y. 
Simpson (1837), 3 M. & W. 78 (indorsement enlarging time for performance of 
the agreement ; new stamp necessary) ; Stephens v. Lowe (1832), 9 Bing. 32 
(indorsement on bond altering the time for an arbitration ; agreement stamp 
necessary); Bowman v. Nichol (1794), 5 Term Bep. 537; Cardwell v. Martin 
(1808), 9 East, 190; Sutton v. Toomer (1827), 7 B. & 0. 416 (alteration in rate 
of interest) ; Knill v. Williams (1809k 10 East, 431 ; Hill v. Patten (180*7), 8 
East, 373 (policy on ship and outfit altered to ship and goods after commence- 
ment of risk) ; French v. Patton (1808), 9 East, 351. 

(t) Jacob v. Hart (1817), 6 M. & S. 142 ; Byrom v. Thompson (1839), 11 
Aa. & El. 31 ; Robinson v. Touray (1813), 1 M. & S. 217 (ship described by wrong 
name in policy) ; SawteU v. Loudon (1814), 5 Taunt. 359 (policy taken on goods 
instead ox ship by mijstake). 

(a) Jones v. Jones (1833), 1 Or. & M. 721 ; Spicer v. Burgess (1834), 1 Or. M. &R. 
129; Matson y. Booth (1816), 5 M. & 8. 223; Bournes v. Richardson (1822), 5 
B. & Aid. 674. - 

(h) Jacob v. Hart (1817), 6 M. £ 3. 142 ; Walter y. Cubley (1833), 2 Or. & M. 151. 
(c) By the Staxnp Act, 1891 (54 & 55 Yict. o. 39), s. 1 and Schedule, except 
where otherwise mentioned. Whore an instrument is chargeable under two or 
more different categories, it must be stamped with the higher or highest duty 
QSpcycr Brothers v. Inland Revenue Commissioners , [1908] A. 0. 92). 

' (dj See titie Landlord *nd Tenant. 

(e) See Southampton County Council v. Inland Revenue Commissioners (1905), 
92 L, T. 364; Cumberland County Council y. Inland Revenue Commissioners 
41898), 78 L. T. 679. The duty in this case is sixpence. 

(/•) See titles Infants and Children ; Master and Servant. 
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of clerkship fo); bank note (/*) ; bill of exchange, promissory note, 
and cheque (t) ; bill of lading (k ) ; bill of sale (t) ; bond ( m ) ; charter- 
party (k) ; contract note for or relating to the sale or purchase of 
stock or of any marketable security (n) ; covenant for securing the 
payment or repayment of money, or the transfer or retransfer of 
stock (o) ; covenant in relation to any annuity or to other periodical 
payments ( p ) ; separate deed of covenant on the sale or mortgage 
of any property, and relating solely to the conveyance or enjoyment 
of, or the title to, the property sold or mortgaged, or to the produc- 
tion of the muniments of title relating thereto, or to all or any of 
such matters (q) ; letter of allotment or renunciation (r) ; policy of 
sea, life, or accident insurance, or insurance by way of indemnity 
against loss of or damage to property («); settlement (t). 

1068 . An agreement which is the only or principal or primary 
security for any annuity, or for any sum or sums of money at stated 
periods, not being interest for any principal sum secured by a duly 
stamped instrument, nor rent reserved by a lease or tack; or 
which is a collateral or auxiliary or additional or substituted 
security for any of such purposes where the principal or primary 
instrument is duly stamped ; or which is a contract for payfiaent of 
a superannuation annuity, i.e. t a deferred life annuity granted or 
secured to any person in consideration of annual premiums payable 
until he attains a specified age, and so as to commence on his 
attaining that age, is chargeable with the same ad valorem duty, 
although it is only an agreement under hand, as if it were a bond 
or other instrument under seal given as security for any of such 
purposes (a). 

( a ) See titlo Solicitors. 

(A) See titlo Bankers and Banking, Yol. I., p. 573. 

(»') See title Bills op Exchange, Promissory Notes and Negotiable 
Instruments, Yol. II., p. 670. 

(k) See title Shipping and Navigation. 

(/) See title Bills op Sale, Yol. III., p. 76. 

(m) See title Bonds, Yol. HI., p. 103 ; referenoe may be made to Durham 
Electrical etc. Co. v. Inland Revenue Commiaaionere (1909), 26 T. L. B. 348. 

(a) The duty is one penny in the case of the value being more than £5 and less 
than £100, and one shilling whore the value is £100 or more. “ Contract note ” 
is defined as the note sent by a broker or agent to his principal (except where 
such principal is acting as broker or agent for a principal) advising him of the 
sale or purchase of any stock or marketable security, ana where a note advises the 
sale or purchase of more than one description of stock or marketable security, it 
is for tiie purpose of stamp duty deemed to be as many contract notes as there 
are descriptions of stock or security sold or purchased (Stamp Act, 1891 (54 A 
55 Yict. o. 39). s. 52 sad Schedule ; Customs and Inland Bevenue Act, 1893 (60 
Yict. c. 7, s, 3). As to the penalty for omitting to send a duly stamped contract 
note, see Stamp Act, 1891 (54 ft 56 Yiot. o. 39). ss. 62, 68 (3); Bevenue Aot, 
1898 (61 ft 62 Yict o. 46), s. 7 (1). • 

! o) See title Mortgage. 
f ) See title Bent-charges and Annuities. 
g) See titles Mortgage : Sale op Land. 
r) See title Companies, Yol. Y. 

*«) See title Insurance. 

(Q See title Settlements. 

fa) Sweetmeat Automatic Delivery Co. v. Inland Revenue CommUeionert, [18961 
1 Q. B. 484 (agreement for placing automatic machines at railway stations at a 
yearly rent, payable quarterly, determinable by three months* notice ) ; KatuMdl 
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sect. 1 1069* Any contract or agreement, whether under seal or under 

Agreements hand only, made in the United Kingdom (b), for the -sale of any 
spepifloally equitable estate or interest in any property whatsoever (c), or for 
charged, the sale of any estate or interest in any property (d) except lands, 
Bale of tenements or hereditaments, or property locally situated out of the 

property. United Kingdom (e), or goodB, wares, or merchandise, or stock or 

marketable securities, or any ship or vessel or part, interest, or 
, share of or in any ship or vessel, is chargeable with the same ad 

valorem duty, to be paid by the purchaser, as if it were a conveyance 
on sale of tho estate, interest, or property contracted or agreed to 


Telephone Go. v. Inland Revenue Commissi mere, [1000] A. 0. 1 (agreement under 
hand only for rental of private telephone wire and apparatus for a yearly sum 
payable in advance, determinable by three months* notice) ; Lewis v. Inland 
Revenue Commissioners, [1898] 2 Q. 13. 290 (separation deed between husband and 
wife, providing for tho payment of an annuity to the wife by quarterly payments). 
As to tho amount of tho duty p&yablo, boo title Bonds, Vol. III., p. 103. Where 
the instniment contemplates weekly or other periodical payments for an indefi- 
nite period, iho amount of the weekly or other periodical payment is the sum 
periodically payable on which the amount of duty is to be assessed, and not 
the aggregate of the periodical payments during the year ( Clifford v. Inland 
Revenue Commissioners, [1896] 2 Q. B. 187 ; Jackson v. Inland Revenue 
Commissioners (1902), 87 L. T. 269). A a to tho stamping of such agree- 
ments after execution, seo s. 15 (2) of the Stamp Act, 1891 (54 & 55 Viet, 
c. 39) ; and as to instruments providing for payzueut by instalments which 
are otherwise charged with ad valorem duty in respect of the sum so payable, 
nee Limwer Asphalts Paving Co. y. Inland Revenue Commissioners (1872), L. B, 
7 Exch. 211. 

(1) An agreement is made in the United Kingdom within tho meaning of the 
Act if it is executed in the United Kingdom by a party whose execution is 
necossary to moke it comploto and perfect ( Inland Revenue Commissioners v. 
Muller A Cols Margarine, [1901] A. <J. 217). 

(<■) E.g. , the equity of redemption of land in a colony {Farmer A Co. y. Inland 
Revenue Commissioners , [1898] 2 K. B. 141), or tho benefit of a contract to pro- 
vide land for a factory abroad ( Danubian Sugar Factories v. Inland Revenue 
Commissioners, [1901] 1 K. B. 245), or a patent registered in a colony (Smelting 
Co. of Australia v. Inland Revenue Commissioners , [1897] 1 Q. B. 175, O. A.). 
But a contract for the sale of a lease which provides that, in the event of 
the landlord refusing his consent to an assignment, the purchaser shall 
havo the option of calling for a declaration of trust, is a contract for the 
sale of the legal interest, and not for the sale of an equitable estate or interest, 
even though a declaration of trust may in fact bo executed, the purchaser 
not being undor any obligation und^r the contract to accept such a declaration 
(West London Syndicate y. Inland Revenue Commissioners , [1898] 2 Q. B. 507, 
C. A.). 

(d) On the sale of a- business as a going concern, including book debts to be 
taken as at the en<J of the preceding year, it was held that the book debts were 
property on the consideration for which ad valorem duty wah payable, although 
the debts hod for the most part been paid before the date of the agreement, and 
wholly paid before completion (Measures Brothers v. Inland Revenue Commissioner* 
(1900), 82 L. T. 689). And set as to the meaning of property the cases cited in 
the preceding note. 

(e) A patent registered in a oolony, and the sole lioenoe to use it in a district 
of the colony, are not looafty situated out of the United Kingdom within the 

4 Act (Smelting Co. of Australia v. Inland Revenue Commissioners, [1697] 1 Q. B. 

, 175, C. At), nor is the benefit of a contract to provide land for a rectory abroad 
( Danubian Sugar Factories v. Inland Revenue Commissioners, [1901] 1 K. B. 245). 
But the goodwill of a business abroad, all the customers of which are resident 
abroad, is property locally situated out of the United Kingdom (Inland Revenue 
Commissioners y. Muller A Cols Margarine, [1901] A* 0. 217). 
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be sold (/), provided that where any such contract or agreement is 
stamped with the fixed duty of ten shillings if under seal, or 
sixpence if under hand only, it is regarded as duly stamped for the 
mere purpose of proceedings to enforce specific performance or to 
recover damages for the breach thereof (g). 

Where a purchaser who has paid the ad valorem duty on any 
such contract or agreement enters into a contract for the sale of 
the property before having obtained a conveyance or transfer 
thereof, such contract, if the consideration is in excess of the con- 
sideration for the original sale, is chargeable with ad valorem duty in 
respect of the excess, and otherwise is chargeable with the fixed 
duty of ten shillings or of sixpence, according to whether it is 
under Beal or under hand only (h). 

Sect. 8. — What Documents require Stamps . 

1070. It is not neccsHary, in order to render a document liable to 
stamp duty as a memorandum of an agreement, that it should 
contain all the terms of the contract between the parties, or thnt it 
should be a sufficient memorandum to satisfy the provisions of the 
Statute of Frauds (i) ; it is enough that it contains evidence of some of 
the terms, provided that it is intended as a record of the agreement 
of those terms binding both of the parties (i). 

But a document is not liable to the duty unless it is evidence of 
an agreement betwoou tho parties. Thus, a written proposal, 


(/) The Stomp Aot, 1891 (04 & 05 Viet. o. 39), s. 09 (1). Tho duty on a 
conveyance on sale is os follows : — 

Where the amount or vnlue of tho consideration for the 
sale doos not exceed £5 . 

Exceeds £a and does not exceed £10 . 


£10 

£10 

£20 

£25 

£50 

£75 

£100 

£125 

£150 

£175 

£200 

£225 

£250 

£275 

£300 


£15 
£20 
£25 
£50 
£75 
£100 
£125 
£150 , 
£176 , 
£200 
£225 . 
£250 . 
£275 , 
£300 


1 10 


d. 

6 

0 

0 

0 

6 

0 

6 

0 

6 

a. 

6 

0 

6 

0 

C 

0 


For every £50, and also for any fractional 

part of £50 0 5 0 

Whore duty has been duly paid on the agreement no further duty is payable 
on the conveyance or transfer of the property (ibid,, s. 59 (3), (5)), and the duty 
is returnable ‘if the agreement is afterwards resciuded or annulled, or for any 
other season is not substantially carried out {ibid., s. 59 (6) ). 

(a) Ibid., s. 59 (4). • 

(A) Ibid., a. 59 (2). . 

(i) 29 Oar. 2, o. 3; and see Bamsbettm v. Mortley (1814), 2 M. <$. 8. 445 
(written memorandum* delivered by auctioneer to bidder to whom lands were let 
by suction containing a description of the lands, the rent payable, and the term 
for which they were let) g Glover y. Halhstt (1857), 2 H. AN. 487 (guarantee for 
rent not stating the consideration). ,* 
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sbot. 8. containing the terms on which a person is willing to contract, which 
What must be accepted either by words or acts in order to constitute an 
Documents agreement, does not require a stamp ; and if such a proposal is 
require accepted orally, or by doing the acts necessary to complete the 
Stamps, contract, without any written assent, no stamp duty is payable (ft). 
A written acceptance of an offer with variations is for this purpose 
a mere proposal (J). 

On the other hand, if an oral proposal is accepted in writing, 
the written acceptance, being evidence of the agreement, must be 
stampod (m). The same rule applies to a draft agreement which is 
orally assented to but not executed (n), and where an oral agree- 
ment is made with reference to the terms of a written document, 
and so as to incorporate those terms, the document is not admis- 
sible in evidence, and consequently the agreement cannot be proved, 
unless the document is stamped (o). But if a written agreement 
refers to some other document so that tho two documents form 
only one contract, it is sufficient if one of the documents is 
stamped (p), and an unstamped agreement, the provisions of which 
are incorporated in another agreement duly stamped, is admissible 
as evidence of tho terms of the latter agreement (q). 

An instrument is not chargeable with duty as an agreement 
unless it is binding either as an agreement or evidence of an agree- 
ment on both parties (r) : nor is a memorandum which is merely 

(ft) Hudspeth v. Yamold (1850), 9 0. B. 625 (written proposal for engagement 
of actor at a certain salary): Drant v. Brouru (1825), 3 B. & 0. 665 (written 
offer verbally accepted) ; Edgar v. Bliclc (1816), 1 Stark. 464 (prospeotus con- 
tuining terms on which a person was willing to be employed ; employment by 
parol on terms of prospectus) ; Vdlans v. Fletcher (1847), 1 Excli. 20 ; Willey v. 
Parratt (1848), 3 Excsh. 211 ; Bethell v. Bleucowe (1841), 3 Scott (n. B.), 568 
(memorandum in course of negotiations for a tenancy arranged orally, that tho 
landlord was willing that the proposed tenant should leave in certain events : 
held, a mero proposal in regard to one point under discussion, and no stamp 
requisite) ; Ward v. Landeslorough (1852), 12 0. B. 252; Mowatt v. Londcsborougn 
(Lord) (1854), 3 E. & B. 307 ; Clay v. Crofts (1851), 20 L. J. (ex.) 301 (prospectus 
from schoolmaster stating tho terms on which he was willing to roceive pupils ; 
compare Williams v. Stoughton (1817), 2 Stark. 292) ; Doe d. Bingham v. Cart- 
wright (1820), 3 B. ft Aid. 326 ; Hawkins v. Warre (1825), 3 B. ft 0. 690 ; 
Walker v. Itostron (1842), 9 M. & W. 411 ; Rmon v. Hayward (1835), 2 Ad. ft El. 
666 . 

(J) Vdlans v. Fletcher , supra; Willey v. Parrott, sup? a ; Moore v. Garwood 
(1849), 4 Exch. 681, Ex. Oh. (whore a defendant refused to produce the original 
offer after notice, and the plaintiff produced a written acceptance containing 
variouB provisions, it apos held that tne documents could not be presumed to be 
ad idem , and therefore the acceptance was admissible without a stamp). 

(m) Hegarty v. Milne (1854), 14 G. B. 627 ; William v. Stoughton (1817), 2 

Stark 292 (schoolmasters prospectus sent to father containing the terms on 
whioh hie sou had been aoeepted at the school) ; compare Olay v. Crofts, tupra, 
note (ft). i 

(n) Chadwick v. Clarke (1845), 1 0. B. 700. 

(o) Turner v. Power (1828), 7 B. ft 0. 625 (parol agreement for a tenancy on 
the terms contained in a lefts© between other parties) ; and see Alcock v. Delay 
(1855), 4 E. ft B. 660. 

' (p) Pe ate y. Dkkm (1834), 1 Or. M. ft B. 422. 

i g) Pearce v. Oheslyn (18 35), 4 Ad. ft El. 225. 

r) Lucas v. Beach (1840), 1 Soott (ft. a.), 350 (minute of resolution of a 
company lor aooeptance of a tender) ; VavgMcn v. Brine (1840), 1 Soott (x. ».), 
25$ (similar minute for appointment of clerk or secretary at a certain salary) : 
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given as evidence of the performance or part-performance of a com- ssor. a 
plete anterior oral agreement (*), or which is a mere recapitulation What 
of a former agreement duly stamped (0. Documents 

require 

1071. An I.O.U., or bare acknowledgment of a loan or of Stamps, 

indebtedness, containing no provision as to payment or other ■ — r 
evidence of the terms of an agreement, does not require any mentoYdSt. 
stamp (a), and the addition of the words “ for value received ” makes 

no difference in this respect ( b ). Even if an I.O.U. or acknowledg- 
ment contains a promise to pay interest at a specified rate, it does 
not require a stamp unless the value of the agreement for payment 
of interest is more than five pounds ( c ) ; but where the instrument 
specifies a day for payment or in other respects affords evidence of 
the terms of an agreement between the parties, it must be stamped 
as a promissory note or agreement, as the case may be ( d ). 

1072. Where a document contains no evidence of the terms of an Acknowledg- 
express agreement, but merely of a fact from which an agreement is 

implied by law, as, for instance, a mere acknowledgment of the deposit ’ 
deposit of goods, from which a promise to redeliver on request is 
implied (e), or a mere direction or request to pay money from which 
the law implies a promise of reimbursement (/), it need not be 
stamped (g ). 

1073. If a bill of exchange or promissory note contains evidence Bills &ud 
of any agreement betwoen the parties beyond the mere contract notea - * 


Beeching v. Westbrook (1841), 8 M. &W. 411, per Parke, B.,and ALDERSON, B. f 
at pp. 412, 413; Blackwell v. M’Naughtun (1841), 1 Q. B. 127. 

(el Be Parquet v. Page (1850), 15 Q. B. 1073. 

(t) Marshall y. Powell (1846), 9 Q. B. 779. 

(a) Fisher v. Leslie (1795), 1 Esp. 426; Payne v. Jenkins (1830), 4 0. & P. 324 ; 
Israel v. Israel (1808), 1 Camp. 499 ; Huxley y. O'Connor (1837), 8 0. & P. 204, 
(“Mr. H. has advanced me £12 on furniture eto. delivered to him " : held, no 
stamp requisite); Wellard v. J\Ioss[ 1823), 1 Bing, 134; Multeity. Hutchison (1828), 
7 B. & C. 639 ; Sibree v. Tripp (1846), 15 M. A W. 23. In Beeching y. Westbrook 
(1841), 8 M. & W. 411, it was held that letters containing promises to remit 
money, and making excuses for not having done so, for the maintenance of an 
illegitimate child of the promisor, merely amounted to acknowledgments of 
indebtedness and did not require stamping ; see, however, as to the necessity 
of a receipt stamp in the case of an acknowledgment of the payment or receipt 
or deposit of monoy, p. 452, ante. In Watkins v. Hewltit (1819), 1 Brod. & Bing. 1, 
it was held that a receipt for a promissory note expressing an executory con- 
sideration (the maintenance of an illegitimate child) on which the monoy socured 
by the note was to be paid, was sufficiently stamped as a receipt. 

(5) Gould y. Coombs (1845), 1 0. B. 543. 

- (c) Mdamtte v. Teasdah (1844), 13 M. & W. 216. See p. 539, post, 

d) Brooks v. Elkins (1836), 2 M. & W. 74 (I.O.TT. specifying a date for pay- 
ment) ; compare Hyns y. Bewdney (1882), 21 L. J. (a B.) 278, where it was held 
that the words “ borrowed this day of J. H. £100 At oue or two months" were 
a mere acknowledgment, and that the document did not require stamping either 
as a promissory note or as an agreement. • 

(«) Blackxvm MNaughtan (1841), 1 Q. B. 127; ana see Langdon v. Wilson 
(1328), 2 Man. & By. (k. b.) 10. 

(/) Parker v. Dubois (1830), 1 M. & W. 30. a • 

(g) Motley ▼. Webb (1648), 5 0. B. 834 (acknowledgment by A. that B. had 
accepted an accommodation bill for him and promise to provide for it : held, 
simply an acknowledgment from which the law would imply a promise to 
provide for the Mil, and no stamp neeessary). J 
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Contract. 


for payment in accordance with the terms of the instrument* it 
must not only be stamped as a bill or note, but with' an additional 
duty as an agreement (h ) ; and any agreement indorsed on a bill 
or note enlarging the time for payment or otherwise altering the 
terms of the original contract requires an agreement stamp (t). 

1074. Any instrument under hand only (not being a promissory 
note or bill of exchange) given upon the occasion of the deposit of 
any share warrant or stock certificate to bearer, or foreign or 
colonial share certificate, or any security for money transferable by 
delivery, by way of security for any loan, or making redeemable or 
qualifying a duly stamped transfer, intended as a security, of any 
registered stock or marketable security, is chargeable with stamp 
duty as an agreement (k). 

Sect. 4. — Exemptions, 

Exemptions 1075. The following are exempt from duty : — 
from duty (1) Any agreement or memorandum the matter whereof is not of 
the value of five pounds. 

(2) Any agreement or memorandum for the hire of any labourer, 
artificer, manufacturer, or menial servant ( l ). 

(8) Any agreement, letter, or memorandum made for or relating 
to the sale of any goods, wares, or merchandise. 

(4) Any agreement or memorandum made between the master 
and mariners of any ship or vessel for wages on any voyage coastwise 
from port to port in the United Kingdom. 

(6) Any instrument for the 6ale, transfer, or other disposition 
either absolutely or by way of mortgage, or otherwise, of any ship 
or vessel, or any part, interest, share, or property of or in any ship 
or vessel. 

(6) Any instrument of apprenticeship, bond, contract or agree- 
ment entered into in the United Kingdom for or relating to the 
service in any of His Majesty’s colonies or possessions abroad of any 
person as an artificer, clerk, domestic servant, handicraftsman, 
mechanic, gardener, servant in husbandry, or labourer (m). 

(7) Any memorandum, such as an acknowledgment of a debt for 
the purpose of interrupting or defeating the operation of the Statutes 
of Limitation rendered necessary by Lord Tenterden's Act (n). 

(A) Nicholson v. Smith (1822), 3 Stark. 128 (bill of exchange expressing the 
terms of an agreement between landlord and tonant); and see Smith v. Night- 
ingale (1818), 2 Stark. 375. 

(i) Stone y. Metcalf (1816), 1 Stark. 63. 

Ik) Stamp Act, 1891.(64 A 65 Viet. c. 39), a 23. 

(!) In B’wwm v. Zulueta (kS4G), 14 Q. B. 406, it was held that an agreement 
for the employment of firemen and stokers on board ship was within this 
exemption. 

(m) The foregoing exemptions are contained in the schedule to the Stamp 
Act, 1691 (54 A 55 Viet. o. 39). There are a large number of exemptions under 
statutes relating to particular subjects other than stamp duties, as to which 
aeo the appropriate titles. 

. (*) Statute of Frauds Amendment Act, 1828 (9 Geo. 4, c. 14) ; see s. 8 ; Morris 
v. Dixon (1836), 4 Ad. A El. 845 (although the acknowledgment contains an 
«qxprsa» promise to pay); Taylor v, Stcele{ 1847), 16 M. AW. 665. 


Sect. 8. 
What 
Documents 
'require 
8tamps. 

Securities. 
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(8) Any instrument or document, except a mortgage, issued, given, 
or made by a registered building society under its rules or under 
the Building Societies Acts (o). 

(9) Certain policies of insurance and other documents given by or 
in connection with registered friendly societies {p). 

1076. In ascertaining the value for the purpose of the exemption 
of any agreement or memorandum, the matter whereof is not of 
the value of five pounds, the matter to be valued is the obligation 
undertaken by the agreement, and not the property or thing which 
is the subject of the obligation ( q ). Thus, in the case of an agree- 
ment for warehousing goods tho matter to be valued is the rent 
payable (r), and in the case of an agreement for the carriage of goods 
the amount of the carriage (s), and not in either case the value of 
the goods. So, if a person agrees to pay interest on a bill of 
exchange in the event of its not being paid at maturity, the question 


(o) Building Societies Act, 1874 (27 A 38 Viet. c. 42), s. 41. See title Build- 
ing Societies, Yol. III., p. 372. 

(p) Friendly Societies Act, 1806 (59 £ 60 Viet. c. 25), s. 33. See title 
Friendly Societies. 

(o) Pemberton v. Vaughan (1847), 10 Q. B. 87 (agreement to give up premises 
ana goodwill of business for £7, and not to open a shop of a similar kind in 
the neighbourhood under a penalty of £20 : hold, that the subject-matter of 
the agreement was not the penalty and that it was not of the value of £20). 
Under a former Stamp Act, imposing a duty on every agreement whore 
the matter thereof should be of tho value of £20, it was held that in order 
to be liable to duty it must appear affirmatively thut the matter of the 
agreement was of that value ( Feltham v. Cartwright (1839), 7 Scott, 695; 
R. v. Enderby (. Inhabitant a) (1831), 2 B. £ Ad. 205; Semple v. Steinau (1853), 
8 Exch. 622; Wrigley v. Smith (1834), 5 B. & Ad. 1117); that it was not 
sufficient that it might ultimately turn out to be of that value unless it 
was so in its nature and inception (Mclanotte v. Teasdale (1844), 13 M. £ W. 
216 ; Liddiard v. dale (1850), 4 Exch. 816 (agreement for work to be done at a 
certain price per rod : held, that as it did not appear at the time of tho contract 
that the work would amount to £20, no stamp was necessary, although in the 
result it exceeded that sum) ; Cox v. Bailey (1843), 6 Man. £ G. 193 (indemnity 
given on the withdrawal of a distress for rent amounting to 24«. : held, no stamp 
required though the sum sought to be recovered under the agreement exceeded 
£20); Lloyd v. Mansell (1650), 1 L. M. & P. 130 (reference to arbitration of all 
matters in dispute) ; Browne v. Dawson (1840), 12 Ad. £ El. 624 (rules for the 
government of a school providing the terms of tho master's office, signed by 
Die master and trustees of the school) ; and also that the onus was on the 
party objecting to the want of a stamp of proving the value of the agreement 
{Hill v. Ramm (1843), 5 Man. £ G. 789). It was held, further, that the 
agreement must he one the value of which was capable at tho time of being 
estimated and ascertained {Liddiard v. Gale, supra; Or/ord v. Cote (1818), 2 
Stark. 351 (promise of marriage held not to require any stamp). It is, how- 
ever, very questionable to what extent, if at all, these cases are to be relied on 
as authorities for the construction of the exemption under consideration. Under 
the former statute only agreements of a certain*value were rendered liable to 
duty, Whereas under the Stamp Act, 1891 (54 £ 55 Viet, e* 39), all agreements 
are rendered so liable* except those expressly exempted, and on principle the 
burden would seem to be on the person alleging that an agreement falls 
within the exemption of proving it. 4 ' . 

(r) Baldwin v. Alsager (1844), 13 M. £ W. 365. And see Chadwiek v. Sills , 
(1823), By. £ H. 15, where it was held in the case of a memorandum of the 
receipt of goods by a wharfinger, that the wharfage to bs paid was the matter 
to be valued and not the value of the goods. 

(#) Latham v. Rutley (1823), By. £ M. 13. 


Bktt. 4. 

Exemptions. 


Computation 
of value. 
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Contract. 


Sect. 4. whethor duty is payable depends on the value of the agreement to 

Exemptions, pay interest, and not on the amount of the bill (f) ; and similarly if 
a debtor acknowledges a debt and undertakes to pay interest thereon 
at a specified rate until it is paid (a). Where, in consideration of 
the withdrawal of a distress for rent, the tenant signed a memo- 
randum admitting the amount due and declaring that in default 
of payment by a certain day the landlord should be entitled to make 
a second entry for the purpose of distraining, it was held that the 
matter to be valued was the indemnity against an action for a 
second entry, neither the amount of the rent nor the value of the 
goods being material ( b ). 

sale of goods. 1077. The exemption of agreements and memoranda relating to 

the sale of goods extends not only to agreements for the sale of 
goods and memoranda of such agreements (c), but also to collateral 
agreements connected with a sale of goods, as, for instance, a 
continuing guarantee for the price of goods to be supplied to a 
third person ( d ) ; an agreement by a broker to indemnify his 
principal against a loss on the resale of goods bought on his 
behalf (e) ; on agreement by a person who has bought goods to 
give another person a half-share in the property bought (/) ; an 
agreement to share profit or loss in respect of goods bought by one 
person for the joint account of himself and the person entering 
into the agreement (g) ; a guarantee in consideration of goods 
being assigned to a third person of the sale thereof and payment 
of the price ( h ) ; or an agreement cancelling a contract for the 
sale of goods (i). The exemption is to be construed liberally in 
favour of the subject, and extends to agreements for the sale of 
future goods, and any agreement which in the ordinary course of 
events would ultimately relate to the Bale of goods (k), and also to 
agreements for the sale of goods which contain stipulations as to 
other matters incidental thereto (/). 


(<) Semple v. Steinan (1863), 8 Exch. 622. 

(ft) Taylor v. Steele (1847), 16 M. & W. 665; Mdanotte v. Teasdale (1844), 13 
M. ft W. 210 . 

(hr Hill v. Ramm (1843), 5 Man. ft G. 789. 

(c) See Gurry. Scudds (1855), 11 Exch. 190 ; Chaificld v. Cox (1852; 21 L. J. 
(q. d.) 279 (agreement for goods to be supplied to a third person, the price to be 
set off against an existing debt owing by the seller to the buyer). 

(d) Martin y. Wright (1845), 6 Q. B. 917 ; Warrington y. F arbor (1807), 8 
East, 242; Watkins y. Vince (1818), 2 Stark. 368. 

(«) Curry y. iftierwor (1790), 3 Torm Rep. 524. 

(/) Morton v. Short (1835), 2 Scott, 243. 

1 ) Venning y. Leckie (18l6), 13 East, 7. 

Sadler v., Johnson (1847k. 16 M. ft W. 775. 

Whitworth y. Crockett (1&8), 2 Stark. 431. 
v , Ourr v. Scudds (1855), 11 Exch. 190, per Pollock, O.B. ; Sadler y. Johnson 
(1847), 16 M. ft W. 775, pir Platt, B., at p. 777; Pinner y. Arnold (1835), 2 
Cr. M. ft R. 613 (sale of press, to be ready for delivery in three months jprioe to 


% 


of oil not then expressed from the seed) ; compare Buxton y. Bedall (1803). 
. 3 East, 303. 1 

(t) Heron y. Granger (1605), 5 Esp. 269. 
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But, in deciding whether an agreement is exempt from duty Biot. 4. 
regard must be had to the primary object of the agreement. A Exemptions, 
letter from a principal to his factor inclosing bills drawn on the 
factor and promising to provide for them in the event of certain 
goods in the factor’s hands remaining unsold at the maturity of 
the bills is not exempt as relating to the sale of the goods, the 
primary object being not the sale of the goods, but to obtain an 
advance on them (m) ; and an agreement for the sale of goodwill 
is not exempt from duty merely because it also relates to a sale 
of goods (re). An executory agreement for the manufacture and' 
erection of machinery is not within the exemption (o). 

The exemption from duty of agreements relating to the sale of Deeds, 
goods does not extend to instruments under seal ( p) ; nor to hire* 
purchase agreements, which are chargeable with the fixed duty of 
sixpence or ten shillings, according to whether they are under hand 
only or under seal (q). 


(m) Smith v. Gator (1819), 2 B. '& Aid. 778. Compare Southgate ▼. Bohn 

(1846), 16 M. & W. 34, where it was held that a memorandum of an advance by 
an auctioneer on goods which were sent for immediate sale in order to repay 
the advance was exempt because the sale of tho goods was directly contemplated 
by the agreement. * 

(n) South v. Finch (1837), 4 Scott, 293. 

la) Buxton v. Bcdall (1803), 3 East, 303 ; and see Forsyth v. Jervis (1816), 1 
Stark. 437. 

(p) Clayton v. Burtenshaw (1826), 5 B. & 0. 41. 

\q) Finance Act, 1907 (7 Eaw. 7, c. 13), s. 7. 


CONTRACTOR. 

See Building Contracts, Engineers and Architects. 


CONTRACTOR, DEFENCE OF 
INDEPENDENT. 


See Building Oontraots, Engineers and Arohitbotb ; Master 

and Servant. 
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CONTRIBUTION. 

See Companies ; Contract ; Descent and Distribution; Guarantee 
Mortgage; Partnership ; Shipping and Navigation. 


CONTRIBUTORY. 

See Companies. 


CONTRIBUTORY NEGLIGENCE. 

Sec Neolioencb. 


CONTUMACY. 

See Ecclhsiastioal Law. 


.CONVERSION. 

See ifnovEB and Conversion. 

f 
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CONVERSION AND RECONVERSION IN 

EQUITY. 

Sec Trusts and Trustees. 


CONVEYANCER. 

See Barristers. 


CONVEYANCES. 

See BiLii of Sale; Deeds and other Instruments; Fraudulent 
and Voidable Conveyances ; Beal Property and Chattels 
Beal; Sale of Land. 


CONVEYANCES, PUBLIC. 

See Street Traffic. 


CONVICTION. 

See Criminal Law. 


CONVICTS’ PROPERTY. 


See Criminal Law. 


( M< ) 


CONVOCATION. 

See Constitutional Law; Ecclesiastical Law. 


CONVOY. 

See Shipping and Navigation. 


CO-OWNERSHIP. 

See Partition ; Personal Property ; Peal Property and Chattels 

Real. 


COPARCENER. 

See Real Property and Chattels Real. 
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CONSTITUTIONAL LAW, 1-277 

act. of State, injury to foreigner outside jurisdiction ratified by Government, is 
an, 66 

Admiralty, the, 88 — 92 

Board of, composition of, 88 

Permanent Secretary, duties of, 89 
causes, King’s Proctor in, 79 
commissioners, powers of, 89 
lands Tested in, as to, 89 
legal proceedings against, 92 
by, as to, 91 

nautical almanack, exclusive right to publish, 91 
tramways, powers as to, 91 
wireless telegraphy, powers as to, 91 

advertisements, power of Secretary of State to confirm bye-laws as to, 69 
advowsons, excepted from Crown Lands Act, 1702.. .148 
affirmation, in lien of oath of executive officer, 26 

agent-general for volunteers and local militia, transference of powers of, 96 
agisters of royal forests, duties of, 182 

Agricultural Holdings Act, 1908, application of, to Crown lands, 191 

Duchy of Cornwall, 266 
Lancaster, 296 

alluvion land, property of whom, 116 

ancient monuments, care of, by Commissioners of Works, 196 
Archbishop, appointment of, as Cabinet Minister, unconstitutional, 97 
Army Council, civil member of, duties of, 94 
composition of, 93 

Director of Army Finance, duties of, 94 
duties of, 93 

finance member of, duties of, 94 
military members of, duties of, 94 
responsibility borne by Secretary of State for War, 94 
Secretary of, duties of, 94 
signature of, how affixed, 94 
Ashdown Forest, rights of commoners in, 190 
aasessionable manors, enumeration of (in Duchy of Cornwall), 261 
attachment, court of, 183 
Attorney-General, the, 71 — 76 

attendance on House of Lords by, 73 
certificate on fiat, by, 76 
criminal law, in administration of, 74 
House of Commons, acting for, 74 
Lords, acting for, 74 

letters patent, his functions in connection with, 76 

nolle proseqvi, entry of, by, 74 

of County Palatine of Durham 76 * 

of Duchy of Lancaster, 76 

officer of the Crown, is an, 71 

original function of, 71 

peerage cases, in, 73 

precedence of, 72 

prohibition does not lie against, 71 « 

public rights, assertion of, necessary party to, 72 
right of reply of; 72 


< i ) 
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CONSTITUTIONAL LAW — conlinvrd. 

Attorney-General, the — continued. 
salary of, 72 

trial at bar, right to demand, 74 

Attorneys and Solicitors Act, 1874, persons exempt from provisions of, T 7 
Board of Agriculture and Fisheries, composition of, 104 

Education, assisted by consultative committee, 105 
composition of, 104 
legal proceedings by and against, 105 
seal of, 105 

Ordnance, lands vested in, transferred to Secretary of State for War, 95 
Trade, the, 102—108 
departments of, 103 

extension of provisions of Crown Lands Act, 1829, to, 174 
foreshore, leases of, by, 14f> 

management of, by, 149 
powers over, 144 
inquiry by, os to, 103 
meaning of term, 102 

notice to, necessary on registration of title to land below high-water 
marie, 113 

President of, assistants of, 102 

appointment of, how effected, 102 
Privy Council, a committee of, 102 
rules etc., of, validity of, how show?, 104 
bona racantia, dciinition of, 909 
Cabinet, 41— 49 

advice of, to Crown, ought to be unanimous, 46 
choice of, depends on Prime Minister, 42 
decisions of, communication to Crown of, 46 
how arrived at, 45 

carried into effect, 45 

definition of, 41 

differences between individual Ministers settled by, 45 

documents, circulation of, 45 

evolution of present doctrines relating to, 7 

“ legal memory,” how doctrines aa to Cabinet are influenced by, 49 
majority of, failure of Minister to support vital decisions of, 49 
meeting of, outsiders summoned to, 43 
place of, 44 

presence of Sovereign at, 45 
membem of, bound by Privy Councillor's oath, 43 
no legal record of, 43 
members of the Ministry not in the, 38 
Minister, appointment of archbishop as, unconstitutional, 37 

Lord Chief Justice as, unconstitutional, 37 
Ministers, offices usually held by, 37 
minutes of, 44 

Orders in Council, their general policy determined by Cabinet, 8 

Prime Minister is medium of communication between Cabinet and Crown, 46 

Privy Council, originally committee of, 54 

questions submitted to, 44 

quorum of, no special, 44 

summoning of, mode of, 44 

use of term, history of, 41 

with circulation, 43. 

of documents, 48 

certified copies of documents relating to Crown lands admissible In evidence, 173 
Chancellor of Exchequer, appointment of, bow effected, 101 
dutiee erf, 101 

Chancellor of Palatine Chancery Court, powers of, 77 
Charters of the Forests, enumeration of, 182 
chief rente, nature of, 207 
Chief Secretary to the Lord Lieutenant, 100 
, Civil List, 271—273 

amount of, 271 r 

annuities provided for in, 271 
audit of, 272 

classes of expenditure of, 271 


( 2 ) 
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CONSTITUTIONAL LAW — continued. 

Civil List — continued. 
meaning of term, 109 

payments charged on Consolidated Fund, 272 

5 tensions in, 272 

Princesses’ Trustees, enumeration of, 271 
provision for King’s daughters, 271 
retired allowances, 272 
Civil Service Commissioners, as to, 81 

members of, cun servants of the Crown, 81 
genera] position of, 80, 81 
Clerk of the Crown in Chancery, appointment of, 12 

fees of, 12 

payable to, 17 

transference of duties of Cleric of the Petty Bag 
to, 11 

Petty Bag, duties of, transference of, to Clerk of the Crown in 
Chancery, 11 

Signet, abolition of office of, 11 
Close-rolls, record of letters close on, 1G 
Colonial Office, 86 — 87 
commission under sign manual, 9 
Commissioners, Civil Service, 81 

of Uis Majesty’s Treasury, 100 

• Woods, Forests, and Land Revenues, 122 
Works and Public Buildings, 132 — 133 
Consolidated Fund, Civil List payments charged on, 272 
conventionary tenements, meaning of, in 7 A 8 Viet. c. 105.. .261 
Copyhold Act, 1841, application of, to Duchy of Cornwall, 255 . 

1894, application of, to Duchy of Laucaster, 236 
copyholds, enrolment of documents concerning Crown, 1 75 
legal estate of, not vested in Commissioners, 194 
purchase of, by Commissioners of Woods, 194 

indemnity to trustees on, 170 
Crown (or taking in exchange of), indemnity to trustees on, 
197 

Council of Tndia, composition of, 87 

County Palatine of Durham, Attorney-General of, 76 

foreshore in, 114 
revenues of, 216 — 217 

rights of Bishop of Durham In, 216 
rights of Palatinate Officers, 217 
Solicitor-General of, 76 
Lancaster. See also Duchy of Lancaster. 

distinction of, from Duchy of Lancaster, 218 

early history of, as to, 217 

registration of lands of, 177 

revenues of, 217 — 238 

seal of. 219 

covenants for title, purchaser of Crown lands not entitled to, 157 * 

in Crown grant of land, release from, 158 
Crown odvowson, application of purchase-money of, for parsonage house, 193 
alluvion land belongs to, when, 116 

buildings eta, Infectious Diseases (Notification) Act, 1889, does not apply 
to, 200 

eommissions under the sign manual, 9 

communication of Cabinet with, throngh Prime Minister, 46 
consultation with peers, 6 

copyholds, application of Copyhold Act, 1894, to, 197 

(Crown having remainder or reversion), voluntary enfranchise- 
ment of, 196 

enfranchisement of, 194, 196 

determination of consideration for, 196 
sale for purpose of, 194 

enrolment of deed effecting sole of freehold of, 194 
documents concerning, 175 • 

enfranchisement deeds, 195 
held by Crown in joint tenancy or coparcenary, 196 
legal estate of, not vested in Commissioners, 194 
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CONSTITUTIONAL LAW — continued. 

Grown copyholds, no compulsory enfranchisement! of, 197 

purchase of, indemnity to trustees on, 197 
councils (titular) of, 6 
dilution land belongs to, when, 1 16 
disputed claims of, settlement of, to be enrolled, 175 
estates granted by, protection against forfeiture of, 149 
Estate Paring Act, 1861, does not apply to Grown lands, 198 
executive and the Grown (in general), 6 — 38 
documents of, orders, 9 

warrants, 9 

powers of, exercise of, medium of, 8 
delegation of, 6 — 8 
factories and workshops, 199 
fisheries, 213 
fishing, right of, 216 
foreshore, right to, 1 12 

rights in County Palatine of Durham, transfer to, of, 114 
forfeited estates, grants of, by, 149 

purchasers of, protection of, 160 
game, right to (on wastes of Crown), 1 89 

grant etc., by (contrary to Crown Lands Act, 1702), void without inqnisi 
tion, 149 

of fishery by, 215 

treasure trove by, 213 * 

wreck by, 212 

Interest of, power of Court to sell, 158 
Land Transfer Act, 1897, not bound by the, 178 
lands. Agricultural Holdings Act, 1908, application of, 191 
ancient extent of, when evidence, 198 
Arbitration Act, application of, to, 1751 
arbitration concerning boundaries of, 176 

easements affecting, 175 

power to summon and examine on oath witnesses, on, 176 
boundaries of, arbitration concerning, 175 
bridges, conveyances of, 192 
building leases of, 164 

buildings erected on, in ignorance of title of Crown, as to, 1 66 

cemeteries, sites for, conveyances of, 192 

churches, Bites for, conveyances of, 192 

conditions in conveyances relntiug to, 154 

contracts relating to, no specific performance of, 151 

notices to compel performance of, 153 
Crown Estate Paving Act, 1851, application of, to, 198 
Defence Act, 1842, application of, to 202 
disposition of, prior to 1829. ..147 — 161 

under Crown Lands Acts, 1829 — 1906 etc., 151 — 209 
disputed claims as to, settlement of, 155 
* donations of money arising from, for religious or educational 
purposes, 193 

easements affecting, arbitration concerning, 176 

ejectment by purchaser of, from inclosed lands, 199 

unrolled deeds etc., certified copies of, admissible in evidence, 173 

memorandum on, proof of due execution and 
enrolment, 173 

enrolment Of apportionment of rent of, 176 
bonds of receivers, 176 
deeds concerning, 172 

after proper time, 174 
by deposit of duplicate, 173 
fees on, 172 

deeds etc. concerning, validity of, 174 
entry on, by persons authorised by Commissioners of Woods, 153 
escheated, legal estate in, as to, 178 
examined copies of records, when evidence, 198 
exchange of, K9 

money for equality of, 169 
extent of, 111 

grant of (by letters patent), title to* how made, 174 
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CONSTITUTION AD L.AW— continued. 

Crown lands, grant of, construction of, 160 

for building church etc., 161 
proof of, 166 

giants etc. of, enrolled, validity of, 163 
inclosme of, as to, 199 

instruments concerning, Commissioners of Woods exempt from 
personal liability, 161 
relating to, stamp duty on, 164 
land tax, redemption of, as to, 178 

by Grown tenants, 179 
grantee from Crown, 179 
under Statute, 179 

lease (new) of, operates os a surrender, 166 

leasehold interest in, purchase of, by Commissioners, 161, 168 

(in consideration of annuity, 161) 
repayment by instalments of price of, 101 
leases (invalid) of, confirmation of, 168 

of, assignments of, not to be enrolled, 174 

(buildings having been erected in ignorance of title of 
Crown), 166 

effect of licence or waiver of forfeiture, 166 
exemption from stamp duty, 168 
for military purposes, 201 

tftnall holdings and allotments, 192 
grant able under Crown LandB Act, 1702... 147 
provisions as to, and formalities of, 163 
purchase of; by Commissioners of Woods, 169 
purchased by Commissioners of Woods, h6w dealt with, 
169 

relief from forfeiture for breach of covenant to insure in. 
168 

surrender of, 166 
what may be panted, 161 
lop wood, creation of rights of, a a to, 189 
management of, 122 

unexercised powers of charging. 122 
mortgage of, costs of, 171 

enrolment of, 171 
exempt from stamp duty, 171 
receipt for moneys on, as to, 171 
when permissible, 170 
parsonages, sites for, conveyances of, 192 
Prescription Act, 1832, application of, to, 205 
purchaser of, deposit by, 167 

not bound to see to application of purchase money, 153 
entitled to covenants for title, 157 
quit rents sold, conveyances of, 4, 1 58 
receiver of profits etc., 124 
receivers, enrolment of bonds of, 175 
re-entry on, 163, 164 
registration of, as to, 177 

(below high-water mark), 177 
release from covenants by Commissioners of Woods, 153 
of tenants of, from covenants etc., 167 
rent of, composition for arrears of, 165 

enrolment of apportionments of, 175 
recovery of arrears of, 166 
sales etc. of, auction duty on, 166 

confirmation oMnvalld, 153 
fresh grant on void, 162 
stamp duty on, 164 

to be mode under treasury warrant, 161 

preceded by survey and estimate of value, 169 
survey of, when evidence, 198 

preceding sale etc. of, natdfre of, 162 
Telegraph Acts, restrictions under, 208 
tithes affecting, commutation of, 180 
title to, evidence of, 198 

( « > 
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CONSTITUTIONAL LAW — continued 

Crown lands, title to, made by exemplification or constat of enrolment of letters 
patent, 174 

Treasury warrants, sales eta to be made under. 151 
Lands Act, 1909, effect of, 147 

1866, does not apply to foreshore. 204 
legal officials (minor) of, 77 
advisers, 71 — 77 
representatives of, 71 — 77 

(for Ireland), 72 
(for Scotland), 72 
livings, sale of, as to, 193 

markets and fairs, Markets and Fairs Clauses Act. 1847. does not app'y 
to, 200 

power to abandon tolls of, 200 
Metropolis Management Act, 1865, docs not apply to, 201 
mines (geld and silver), leases of, as to, 203 

the property of the, 117 
leases of, as to, 209 

of base motal, not the property of the, 117 
sale of, os to, 203 
under foreshore, right to, 118 
office of profit, effect of acceptance from, 40 
private estates of, 273 — -277 

affected with prerogative* privileges, 273 

exceptions, 273 

alienation of, how effected, 274 
assurance of, by trustees, 275 
copyholds, vesting of, :n trustees, 276 
descent of lands in gavelkind, 273 
undisposed, 275 

land descending from collateral ancestors, 273 

E urchased before accession, as to, 273 
eld feudally under a subject superior or in lease in 
Scotland, vesting of. In trustees, 276 
leaseholds, vesting of, in trustees, 276 
rates upon, 276 

right of Sovereign to dispose of, 274 
statutory definition of, 274 
suits relating to, os to, 276 
taxation of, 276 

(in Scotland), alienation of, how effected, 276 
personalty of, statutory, as to, 277 
property, exemption of, from taxation, 118 — 121 
liable to taxation, when, 120 

Public Health Acts Amendment Act, 1907, not affected by, 206 
quit rents payable to, as to, 207 

removal by, from office, on address from both Houses of Parliament, 

* 23 

rents payable to, apportionment of, 206 

reference to Board of Agriculture, 2oC 
for piers etc. on Thames, 208 
responsibility of Ministers for acts bf, 47 
revenues (hereditary) of, sources of, 108 — 109 

surrender of, 109 — 111 
(private), -sources of, 111 
(retained), of a hereditary nature, 217 — 271 
rules and regulations to be made by Treasury, 126 
(surrendered); application of residue, 180 
* arcing from Crown lands, 111 — 209 

prerogative rights, 209 — 217 
as to possible resumption of, 111 
(ecclesiastical pensions, application of purchase- 

money of. 181 
surrender or, 181 

r If resumed, to be charged with certain earns, 
128 

mines account, 129 

payment of ancient perpetuities eta oat of, 180 
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CONSTITUTIONAL LAW — continued. 

Crown revenues (surrendered), pensions charged on, when payable, 139 

power of Treasury to release debts, 130 
receivers of, 139 

accounts of, 140 
distress by, 139 

payments to Commissioners of Woods 
by, 139 

records and enrolments, 137 
surplus, disposition of, 129 

raising of money from, 129 
rights of, in foreshore, protection of, 118 
saltpetre, right to dig for, 118 
servants of, dismissal of, 22 
sewer rate, liability of, to, 206 
taxation, exemption from, of Crown property, 113 
title of, to estrays, 214 

flotsam, jetsam, and lagan or ligan, 210 
intestate's unclaimed personalty, 209 
royal fish, 215 

swans, 216 
treasure trove, 213 
waifs, 213 

Town Gardens Protection Act, 1863, does not apply to, 208 
viscontial rents payable to, as to, 207 
water rights of, power to waive, 208 

Workmen's Compensation Act, 1906, application of, to, 209 
wreck, right of passage to obtain, 212 , 

deeds, enrolment of, touching Crown lands, 172 

(by deposit of duplicate), 173 
(validity of), 174 

Defence Act, 1842, application of, to Duchy of Cornwall, 257 

Lancaster, 237 

deodand, meaning of term, 108 

Department of Woods, Forests, and Laud Revenues, 122 — 132. See Woods, Forests, 
and Land Revenues. 

Works and Public Buildings, 182 — 137. See Works and Public 
Buildings. 

Departments of the State (in general), 79 — 82 
non-political, as to, 80 
political, as to, 80 

deportation, powers as to, entrusted to Home Secretary, 84 
diluvion land, property of whom, 116 
Director of Army Finance, duties of, 94 
Public Prosecutions, as to, 78 
dismissal of servants of Crown, 22 
documents, executive, 8 — 18 
Duchy of Cornwall, accounts of, as to, 242 

presentation of, to Parliament, 242 
actions relating to, as to, 240 

Agricultural Holdings Act, 1908, application of, to, 255 
assosslonable manors in, enumeration of, 261 
mining rights In, 261 
respect of which mineral rights were 
reserved, 262 

building for church, school, or residence, grant of, 245 
capital money, application of, 248 

certificate on ule of lands for redemption of land tax, 
248 

conventionary tenemenA in, as to, 261 
Copyhold Act, 1841, application of, to, 256 
copyholds of, enfranchisement of, application of purchase- 
money, 250 * 

licences as to, entry on court rolls, 245 
to build on, 244.. 
demise. 244 * 

Improve, 244 

Defence Act, 1842, application of, to, 257 
descent of, 239 


n.L. — vn. 
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CONSTITUTIONAL LAW — continued. 

Dnohy of Cornwall, enrolment in office of (or examined copy or certificate), proof 

Of original instrument, 255 
of instruments affecting property In, 254 
foreshore In, 118 

mines and minerals under, arbitration as to compen- 
sation for, 260 
as to, 259 

compensation for damage 
occasioned by access to, 
260 

right of access to, 259 

high or low water marks, reference of difference as to, to 
arbitration, 260 

Improvement of Land Aot, application of, to, 257 
Improvements, application of capital money to, 249 

charge of sumB advanced for, oh revenue of 
DUchy, 249 

Inclosure Acts, application of, to, 266 
informations filed by, as to, 240 
investments of, 


informations filed by, as to, 240 
Investments of, payment of dividends of, 251 
sale of, 250 

application of money produced by, 260 
variation of* 260 

keeper of records of, suit against, 241 

lands of, alienation of, annual sums reserved on, redemption 
of, 244 
as to, 242 

consideration for, as to, 243 

payment of, 248 
of annuity or rent, 244 

nssu ranees of, memorandum by auditor must be 
indorsed on, 248 
nature of, 24S 

enforcement of payment of annuity charged on, 246 
exchanges of, enrolment of, 264 

grant of annuity in extinguishment of outstanding 
interest in, 246 
for church Or school, 245 
cemetery, 245 
residence of clergyman, 245 
under Literary and Scientific Institutions Aot, 
1854... 256 

Inalienable except under express statutory power, 
239 

leases (building) of, 252 

of, covenants in, effect of, 253 
enrolment of, 204 

for purposes of small holdings and allot- 
meats, 253 

in Lamboth, Surrey, 263 
new, In consideration of surrendered 
interests, 252 

rent to be reserved on, 252 
restrictions on, 252 

fines, 252 

surrenders of, 252, 253 
under Military Lands Aot, 1892...25S 
with a view to inclosure, 252 
nrcuase-mbney of, application of, 248 


money, B48 
Ales of, application of purchase-money, 250 
enrolment of, 254 
for redemption of land tax, 248 
leases,' what leases may be made, 261 
lessee of, Severance of reversion not to prejudice, 268 
limitation of actions, 267 

as to mine* and minerals, 269 
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CONSTITUTIONAL LAW — eontfKued. 

Duchy of Cornwall, limitation of actions, as to real property not within the oounty 

«f Cornwall* 267 
within the county of 
Cornwall, 268 

Literary *nd ScieuUflo Institutions Act, 1854, application of, 

management of, Aota regulating, 939 

daring minority of Duke of Cornwall, 239 
when no duke la in existence, 240 
Manor of Tywaxnhaile Tyas, as to, 263 
Metropolis Management Act, 1862, application of, to, 257 
mines etc. in, right of Duke to search for and work, 264 
right to pull down machinery used in working, 266 
mining matters dealt with by judge of oounty courts in Corn- 
wall, 266 

moneys of, in Bank of England, authorisation of payment 
ont of, 250 
officers of, 241 

payment for redemption of laud tax, 248 
Prescription Act, 1832, application of, to, 258 
property comprised in, in 1837, as to, 238 

of, arrangement of disputes concerning, 247 

disputes concerning reference to arbitration, 247 
b enrolment of arbitration award concerning, 247 
protection of persons paying money under authority of, 251 
purchasers fvquii 261 
purchase of rents, annuities etc, by, 246 

rights of common etc. by, 246 * 

redemption of tand tax, application of capital money in, 248 
under Land Tax Redemption Act, 
1802... 248 

registration of lauds of, 177 
revenues of, 238 — 270 

excluded from surrender by George III., 110 
Beal of, cnBtody of, 240 

second sons of King take by inheritance, not by fresh creation, 
239 

solicitor to, 77 

Stannaries Court, abolition of, 241 
title to, 238 

Treasury control over, as to, 242 
Duke of Cornwall, enforcement of claims in equity against. 241 

meaning of, in Duchy of Cornwall Management Aot, 1863... 342 
mines eto. right to search for, and work, 264 
purchase of lands by, 246 

Duchy of Lancaster. Sea alao County Palatine of Lancaster, 
accounts of, as to, 220 
acquired lands, how annexed to, 220 
afforestation in, 227 

Agricultural Holdings Act, 1908, application of, to, 235 
Attorney-General of, 76 
commission of sewers, direction of, into, 237 
Copyhold Act, 1894, application of, to, 236 
copyholds (enfranchised), charge on, by tenant for life, 225 
enfranchisement of, as to, 224 

by tenants for life, 225 
enrolment of, 238 
fees on, 226 

saving for leases on, 226 
stamp duty on, 926 

Defence Act. 1842, application of, to, 237 
enrolment or Instruments in, 238 * 

extent of, 218 

forest rights within, sale of, 223 

grant of land for churches and chapels, 223 * • 

inclosures and divisions, discharge of sums charged through, 230 
Intestates Estates Act, 1884, application of, to, 286 
Land Tan Redemption Act, 1802, application of, to, 237 
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CONSTITUTIONAL TjAW—eoiUimisd. 

Bach j of Lancaster — continued. 

Lands Act, 1876, application of purchase-money arising from sales authorised 
by, 230 

lands in, application of money to improvement expenses, 229 

enfranchisement of, application of purchase-money on, 228, 230 
payment of purchase-money on, 228 
enumeration of Acts containing provisions as to application to, 235 
exchange of, 220 

conveyance on, 227 
enrolment of, 298 
payment for equalisation of, 227 
survey on, 226 

grant of, to literary and scientific institutions, 222 
Improvement of Land Act, 1864, application of, to, 236 
lease (new) of adjacent, (on erection of new buildings), 232 
leases of (buildings to be repaired or re-edified), 232 
as to, 281 
enrolment of, 238 
for accommodation of houses, 233 
building purposes, 231 

rent to be reserved on, 291 
gardens or other appurtenances, 233 
military purposes, 234 

purposes of small holdings or allotments, 234 
rent to be reserved on, 231 
management of, 219 

(mortgaged), lessees of, agreement with (for discharge of mortgage) 
234 

mortgage of, charge of moneys paid in discharge of, 234 

interest payable by lessee on discharge of, 234 

distraint for, 234 

mortgagees of, agreements with (for discharge of mortgage), 234 
redemption of land tax on, 228 
sale of, 221 

application of purchase-money on, 228 
assurance on, 221 

bank annuities for improvement of, 229 
(Duchy only entitled to undivided sliare), 223 
enrolment of, 238 
for purposes of Defence Acts, 222 
redemption of land tax, 222 
(grounds pertaining to gaol etc.), 223 
(intermixed with property of individuals), 223 
payment of purchase money on, 221, 228 
remote from other property of Crown, 223 
to local authority, 221 
Postmaster-General, 222 
manorial rights of, sale of, 223 

Metropolis Management Amendment Act, 18G2, application of, to, 236 
officers (ancient) of, 220 
(present) of, 220 
purchase of lands by, as to, 234 

conveyance on, 236 

rents of, sale of, 224 

application of purchase-money arising from, 230 
revenues of, 217 — 238 

excluded from surrender by George III,. 110 

feal of, 219 

solicitor to, V7 * 

timber, sale of, on land leased for life or years, 227 
to owners in fee farm, 227 
tithes of, sale of, 223 « 

title of Sovereign to, 218 
tolls, markets etc. of, sale of, 223 
, wasted of Crown wftlifn, sale of, 223 
eoolesiastlcal pensions charged on hereditary revenues, application of purchase- 
money of, 131 

charged on hereditary revenues, surrender of, 131 
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CONSTITUTIONAL LAW — continued, 

enrolment, Crown copyholds, of deeds of enfranchisement of, by keeper of records, 

195 

on sale of (for purpose of enfranchising), by steward 
of manor, 194 

of deeds etc. touching Crown lands, 179 
instruments In Duchy of Lancaster, 238 
Epplng Forest, Commissioners of, disobedience to order of, 190 
enrolment of licences to hnnt etc. in, 190 
management of, by Commissioners of Works, 135 
estrays, definition of, 214 

King's beasts roast not be taken as, 214 
preservation of, as to, 214 
property la, how acquired, 214 

evidence, doonments relating to Crown lands, how proved, 198 

enrolment in Duchy (of Cornwall) office of examined copy of Instru- 
ments, 254 

exchange of Crown lands, 169 
money for equality of, 169 
exchanges in Dnchy of Lancaster, 227 
Exchequer, the, 100 — 102 

executive, Crown and executive (In general), 6 — 33 
documents, 8 — 18 
offices, appointment to, 19 — 24 

, by commission under the sign manual and 
signet, 21 

declaration of the Sovereign, 21 
delivery of seals of office by Crown, 20 
letters patent under the Great Seal, 21 
minor, modes of, 21 
tenure of, 19 — 24 
officers, oaths to be taken by, 21 
powers of Crown, delegation of, 5 — 8 
eyre, the, a court of the royal forests, 188 
articles of, as to, 183 

Factory and Workshop Act, 1901, application of, to Crown, 199 
fees, clerk of Crown in Chancery, payable to, 17 

Crown Offico department of Central Office, payable in, 18 
enfranchisement in Duchy of Lancaster, 226 
enrolment of deeds concerning Crown lands, 1 72 
Great Seal Patent Office, payable in, 18 

Lord Chancellor, payable on appointment or nomination by, 18 
patents of creation, 17 

Petty Bag Rnles, 1848, payable under, 18, 19 
roll of solicitors, relating to, 20 

Royal giant, payable on appointment or nomination by, 18 
warrants for letters patent, 18 
fishery, oyster and mussel, leases of, 147 

meaning of term, 146 

flotsam, definition of, 210 

foreign enlistment, powers as to, vested in Home Secretary, 84 
Foreign Secretary, 86 

foreigners, powers relating to, Intrusted to Home Secretary, M 
foreshore, county palatine of Durham, in, 114 

Crown Lands Act, 1866, does not apply to, 204 
Crown’s interest in, Board of Trade's powers over, 144 
disputed claims to, as to, 144 
exceptions from transfer of, to Board of Trade, 142 
management of, by Board of Trade, 142 
transfer of [from Board of Trade to Commissioners 
of Woods Ad vies vend] provisions for, 144 
rights to, 112—116 

protection of, 113 

deposit of plans relating to works on, 1 46 
Duchy of Cornwall, in, 118 

grant of, and bed of a river, by Crown, 153 , 

grantee of (from Crown), takes subject* o public rights, 118 
l eases of, by Board of Trade, 145 
mines under (in Cornwall), as to, 258 
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CONSTITUTIONAL LAW — continued. 

foreshore, mines under, right of Grown to, 118 

protection of, provisions relating to, 146 
right of access over, to mines and fisheries, 147 
Grown to, US 
rights (public) in, 112 
works on, examination of proposed, 146 
forest, beasts of, as to what are, 182 
definition of, 118 

Forest of Dean, gaveller appointed by Treasury Commissioners, 123 
inelosure or land In, 100 

Forest of Hainault, award of Commissioners relating to, 190 
forests, charters of, enumeration of, 182 
cases relating to the law of, 182 
deer in, enumeration of statutes relating to, 182 
law of, distinct from common law, 188 
leases of, for making railways, 206 
wastes of, as to what beasts are commonable in, 182 
forestage, definition of, 182 
foresters of royal forests, 182 

Game Act, 1831, not to affect rights in royal forests, 183 
game, right to, on wastes of Crown, 189 

geological survey, administration of, by Commissioner of Works, 136 
Great Seul of Ireland, use of, 10 

Scotland, >.se of seal in substitution for, 10 
the United Kingdom, charters under, 17 

Commissioners of, judicial duties of, G3 
commissions under, 17 
counterfeiting of, is a felony, 61 
custodian of, Lord Chancellor is, 60 
destruction of old, 61 
grants under, 17 

illegal passage under, a misdemeanour, 14 
in commission, 69 
letters patent under, 17 

passage of documents under, formalities 
necessary to, 10, 1 1 
passage of proclamations under, 14 
under, substitutes for, 18 
use of, as to England and United Kingdom, 10 
Ireland, lO 

wafer seal attached to what documents, 1 3 
writs under, their nature and purposes, 16 
Greenwich Hospital, government of, 90 

liiB Majesty's Household, expenses of, amount allocated, 271 
salaries of, amount allocated, 271 

Horae Ofllce, the, 82 — 86 
scope of, 82 

Horae Secretary, 82 — 86. 3m Secretary of State, Home Department. 

Household, officers of the, 106 — 108 
immigration, powers as to, vested in Home Secretary, 84 
impeachment, responsibility of ministers, enforced by, 4S 
Imperial Defence Committee, assistant^ of, 94 

composition of, 94 
duties of, 94 

Improvement of Land Act, 1864, application of, to Duchy of Cornwall, 267 

Lancaster, 236 

Inelosure Acts, application of, to Duchy of Cornwall, 266 
India Office, 87, 88 

departments of, 88 

permanent staff of, oomposi&on of, 68 
India, Secretary of State for etc., 87. See also Secretary of State. 

Infeotious Diseases (Notification) Act, 1891, does not apply to Crown building etc., 

inquisitions, special and general (royal forests), 1B8 
Inspectoral eneral of the Forces, assistants of, 98 
7 ' duties of, 94 

Intestates Estates Act, 1884, application of, to Duchy of Lancaster, 296 
Irish Office, the, 99, 100 
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CON BTITDTIONAXi LAW —continued 
jetsam, definition of, 310 

judges, writs of summons to Parliament, issue of, to, • 

Justice Seat, Court of, a oourt of the royal forests, 183 
justices of royal forests, 182 

keeper of reoords (land revenue) and enrollments, 187 
King's Harbourmaster, as to, 90 
King's Proctor, duties etc. of, 79 

Lambeth, Surrey, leases in, granted by Duke of Cornwall, 363 
Land Revenue Reoords and Enrolments, Office of, 137 — 189 
land tax. Crown lands, redemption of, 178 

Land Tax Redemption Act, 1802, application of, to Dbohy of Lancaster, 237 

Land Transfer Act, 1897, does not blind the Crown, 178 

lands formed by alluvion and diluvion, 110 

leases, Commissioners of Woods, dealings with, by, 109 

Grown lands, assignments of, not to bo enrolled, 174 
of Crown lands (building), 164 

covenant to insure, relief from forfeiture fbr breach 
of, 168 

effect of licence or waiver of forfeiture, 166 
exemption from stamp duty, 168 
for military purposes, 201 

Small holdings and allotments, 192 
(new) operates as a surrender, 166 
provisions as to, and formalities of, 1G3 
surrender of, 160 
what may be granted, 101 
mines, 208 

land in Duchy of Cornwall, 251 
Lancaster, 231 

pr<* and port fines, as to, 162 
Royal forests, tor railways etc., 106 

vesting in trustee in bankruptcy, 187 
letters patent under the Great Seal, 17 
Ugan, definition of (or lagan), 210 

light, right to, cannot be established against Commissioners of Woods or their 
lessees, 167 

limitation of actions in Duchy of Cornwall, 267 

Literary and Scientific Institutions Act, 1854, application of, to Duchy of OoVn- 
wall, 256 

Local Government Board, the, 108—104 

local authorities, exercises general supervision over, 104 
members of, 103 

lop wood, creation of rights of, In manor In royal forest, 189 
Lord Chancellor, 55—64 

appointment of, how effected, 06 
declaration against trahsubstantiation by, as to, 56 
duties of, administrative, 60, 61 
judicial, 62, 68 
political, 68—60 

ex-Lord Chancellor, an ex officio member of Court of Appeal, 63 

Great Seal, as custodian of, 60, 61 

head of the judiciary, aS, 61, 63 

history of, 68 

judicial officer, as, 62 

jurisdiction, criminal (original), now Obsolete, 03 
of (early), direr bankrupts, 64 
in Scotland, 03 
miscellaneous, 04 
over coroners, 64 

justice of the peace, virtutc qjffidit, 68 
Lord High Steward, as, 6% 

medium of communication between Sovereign and Parliament, 69 

member of the Cabinet, as, 68 

nature of the office (general), 56 — 68 , 

oaths to be taken by, 66 

patronage of the Crown, exercising, 64 

pension of, 67 

place in Parliament of, 57 
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Lord Chancellor — continued. 
political duties of, 68 — 60 
precedence of, 67 

Prolocutor of House of Lords, as, 68, 63 
purse-bearer to, office of, now abolished, 12 
qualifications for post of, 66 
rank of, 60 
salary of, 66 

Speaker of House of Lords, as, 68, 63 
tenure of office by, 67 
treason to slay (being in his place'), 58 
writs of summons tested in name of, 62 
Lord Chamberlain, duties of, 107 

lord Chief Justice, appointment of, as Cabinet Minister unconstitutional, 
37 

Lord High Admiral, office of, history of, as to, 88 
Lord Keeper, jurisdiction of, 60 
Lord Lieutenant, acts of, aro acts of State, 99 
lord Privy Seal, office of, os to, 66 

Mersey, conservator of, appointed by Treasurer Commissioners, 123 
Manor of Tywaruliaile, ns to, 261, 262, 263 

Maikcls and Fairs Clauses Act, 1847, does not apply to Crown, 200 
markets and fairs, tolls belonging to Crown, power to abandon, 200 
matrimonial causes, King a Proctor in, 79 " 

member of Parliament, resignation of, offices necessitating, 40 
Metropolis Management Act, 1866, docs not apply to Crown, 201 

1862, application of, to Duchy of Cornwall, 267 

Lancaster, 236 

Military Lands Act, 1892, land in New Forest not to be taken under, 188 
leases of luuds of Dm by of Cornwall under, 263 
mines, compensation for damage done by Duke of Cornwall in searching for and 
working mines, 265 
Crown property, which aro, 116 

Duke or Cornwall's right to Bearch for and work, 264 
under foreshore, right of Crown to, 118 
Ministry, 34—61 

dismissal of, by Crown in assertion of personal wishes, 49 
dissolution of, 49—61 

death, resignation, or dismissal of Premier, a, 61 
delay In forming new Ministry on, 36 
formation of, 34 — 38 
general status of, 39—41 

members dismissible without cause assigned, 41 

of, not necessarily members of either House, 40 
resignation of, postponed till vote of want of confidence, 60 
tlirongh advene rote of Parliament, 48 
responsibility of, enforced by impeachment, 48 
* for events leading to acceptance of office, 49, 60 

to Parliament of, 47 
retirement of, with Cabinet, 41 
salaries of, usually voted annually, 89 
unanimity of, a corollary of collective responsibility, 49 
mortgage of Crown land, oasts of, 171 

enrolment 171 
"exempt from stamp duty, 171 
receipt for mortgage money, as to, 171 
when permissible, 170 
nautical almanack, published by Admiralty, 91 
ne exeat regno , 84* f 

New Forest, lnolosnre of land in, as to, 190 

military manoeuvres in, as to, 203 
oath, affirmation in lieu of, 26 • 

declaration of fidelity In lieu of, 26 
jujlctal, 24 

municipal, declaration £n lieu of, 26 
Of allegiance, 24 
homage, 26 
official, 24 
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CONSTITUTIONAL LAW — continued. 
oath of Privy Council, substance of, 61 
oaths, judicial, 24 — 28 
of office, 24 — 28 

Roman Clatholio Relief Act, under, 28 
transubatantiation, abolition of, 28 
unaffected by Promissory Oatbs Act, 1868... 26 
office of Land Revenue Records and Enrolments, 137 — 139 
accounts of, 188 
certificates of, 189 
effect of enrolment In, 138 
expenses and fees, 138 

office of profit, effect of acceptance of, from Crown, 40 
officers of the Household, 106 
enumeration of, 107 
offices, creation of new, 41 
official robes, wearing of, as to, 80 
secrets, 30 — 33 

disclosure of, prosecution for, 33 
when a felony, 81 

misdemeanour, 31 

orders, issue of, by Crown, 9 
Orders in Council, nature of, 8 

ordnance. Her late Mnjeaty^s, principal officers of, transference of powers of, 96 
Osborne Estate, management of, 190 

vested in Crown in right of Crown, 109 
Parliament, adverse vote of, resignation of Ministry through, 48 

prerogative of Crown, exercise of, expression of opinion by, 48 
patents of creation, fees on, 17 
pensions for political services, 29 — 30 
amount of, 29 
funds charged with, SO 

inadequacy of private means, necessary condition to, 30 
persons eligible, 29 
suspension or diminution of, 80 
plans, sketches etc., disclosure of, when a felony, 31 

misdemeanour, 31 

police, supervision of, intrusted to Home Secretary, 86 
political services, pensions for, 29 — 30 
Postmaster-General, appointment of, how effected, 106 
duties and powers of, 106 
exemptions of, 106 
land, his powers aa to, 105 

Post Office, 105—106 

officers of, exemptions of, 106 

prt» and post fines, lease of, may be granted by Commissioners of Woods, 1G2 
Prescription Act, 1832, application of, to Crown lands, 205 

Dnehy of Cornwall, 268 * 

Prime Minister, communication between Cabinet and Crown through, 46 

death, resignation or dismissal of, a dissolution of Ministry, 61 

free choice of colleagues by, development of, 36 

history of the word, 86 

office not recognised by law, 36 

official recognition of, 86 

precedence of, 86 

restrictions on Sovereign's choice of, 84 
salary, has none, as such, 85 

Prince and Steward of Scotland, eldest son of Sovereign is, 270 
Prince of Wales, acts concerning, are judicially noticed, 288 
may sue or be sued at common law, 240 
Princesses' trustees, enumeration of, 271 
Principality of Scotland, revenues of, 270 * 

are under management of Commissioners of Woods sad Forests, 270 
prisons, supervision of, Intrusted to Home Secretary, 85 
Privy Council, 51—55 “ 

committees of, 58 
composition of, 61 
legal jurisdiction of, 54 
oath of, substance of, 52 
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CONSTITUTIONAL LAW— mUinued. 

Privy Council — oontinusd. 
powers of, scope of, 64 

transference of, to Cabinet, 64 
Sovereign the president of, 08 
summoning, method of, 63 
Privy Councillors, appointment of, method of, 63 

diamiasjble at pleasure of Sovereign, 68 
persons capable of being, 61 
privileges of, 62 
resignation of, 63 
Privy Parse of their Majesties, 271 
proclamation, issue of, by private person. If 
proclamations, royal, 14 

Public Health Acts Amendment Act, 1907, does not affect Crown, 206 
purlieus of royal forest, meaning of term, 184 
pnrprestnre, meaning of term, 183 
quit rente, nature of, 207 

sale of, by Crown, 168 

receivers of Crown rovenue (surrendered), duties of, 1 39 
enrolment of bonds of, 176 
Regard, the, a court of the royal forests, 183 
registration of Crown lands, 177 

release front covenants ela. qf tenants of Crown land, 187 
removal from office, on address from both Houses of Parliament, S3 
rent of Crown lands, composition for arrears of, 166 
recovery of arrears pf, 165 
rents of assise, nature of, 2Q7 

retired allowances, pro vision for, in Civil LiBt, 272 
revenue (hereditary), sources of, 108, 109 
(private), sources of, 111 

solicitors for Crown in questions of, persons acting as, 77 
(surrendered), arising from Crown lands. 111 — 209 

prerogative rights, 209 — 217 
revenues of a hereditary' nature retained by the Crown, 217 — 271 
Connty Palatine of Durham, 216, 217 
Duchy and County Palatine of Lancaster, 217 — 238 
of Cornwall, 238—270 
Principality of Scotland, 270 

are under management of Commissioners of Woods and Forests, 
271 

loyal charter, words necessary to make it an Act of Parliament, 238 
foreBts, agisters of, 182 

Ashdown Forest, rights of commoners in, 190 
boundaries of, when finally fixed, 184 
court* of, 182 

enomaohments on, compensation for relinquishing, 187 
, Dean Forest, as to, 187 

forestal^htoj^Sttlerpent of dispntedi 181 

grantpf, to' a subject, 184 

E vel etc. not to oe taken from. 187 
bices otf 182 
d In, power to sell, 187 
landowners in, rights of, 184 
lease pf, vesting in trustee in bankruptcy, as to, 187 
leases of, for railways etc., 196 
licences to hunk hawk etq. in, 188 
lob*l statutes nfatlpg to. now in force, 186 

Hew Pprest, japa in, not tQ be wen under Military Lands Act* 

notice board inodes traqtion of by oospznoner, as to, 188 
officers of, 192 

pasturage in, right of , as to, *80 

present control of, 186 

purlieus of, meaning of, 184 

right of common in, claim of, as to, 188 

rights in. Game Act, 1831, not to affect, 188 

■Se of land in, 187 
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CONSTITUTIONAL LAW — continued, 
royal forttta, wardens of, 182 
mines, 116—118 
parks, enumeration of, 188 

management of, by Commissioners of Works. 188 
salaries of His Majesty's Household, 271 
saltpetre, Orown's right to dig for, 118 
seal, second secretarial, 68 
signet, 68 

of Secretary of State, 21 
seals, signet, 68 
Secretariat, the, 68 — 70 

division of duties of, one of convenience, 65 
history of, as to, 66 

Secrotaiy-at-War, office of, history Of, 92 

transference of duties of, 08 
Secretary for Scotland, 98 — 99 
assistants of, 98 
powers and duties of, 99 
Secretary of State, actions against, 66, 67 

appointment of, how effected, 68 

assistants of, 66 

authority of, derivation of, 65 

communication to, privileged, 68 

contracts, liability of Secretary of State for, 67 

departmental orders and regulations issued by, evidence 

disclosure by, of advice given to Crown, 66 

exceptional powers of, 68 

funds Intrusted to him, liability for, 67 

medium of communication between Sovereign and subject, 68 
number of, 68 

powers as to compensation under Blot ('Damages') Act, 1886 
leave of absence for colonial officials, 70 
structural alterations in theatres, 70 
Of commitment for high treason, 68 

opening letters passing through Post Office, 62 
taking possession of railroads etc., 69 
under Census of Production Act, 1906... 70 
to confirm bye-laws (advertisement etc.), 69 

issue warrant for arrest of fugitive foreign criminal, 
69 

responsibility of, to individuals, extent of, 66 
Parliament, extent of, 66 

seals by, use of, 88 

torts, liability of Secretary of State for, 67 
Colonies, tor the, 86 
Foreign Affairs, for, assistants oF, 86 
duties of, 86 

Home Department, for, 82—86 
assistants of, 82 
functions of, 82 

judicial administration, powers in connection with, 84 
medium of communication between Sovereign and 
Church, 83 

medium of communication between Sovereign and subject, 
62 

powers of, derivation of, 82 
precedence of, 82 * 

publio order, powers for maintenance of, 08 
statutory powers in coftnecttoii With the taking cf 
proceedings, 86 

... p re .re. ad **• 88 

iQuttt fW| appointment ofp # 

assistants of, 87 ^ 

duties of, 87 
salary of, 87 
status of, 87 

War, for, legal proceedings by Uad Hgtifaffc 26 
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CONSTITUTIONAL LAW — continued. 

Secretory of State, War, for, responsibility of Army Council borne by, 94 

service of writs etc. on, 97 

Sewers, Commissioners of, direction of, Into Duoby of Lancaster, 237 
sign manual, confirmation of, by seal, as to, 9 
solicitor, Dnchy of Cornwall, to, 77 
Duchy of Lancaster, to, 77 
for the affairs of His Majesty's Treasury, 78 
Solicitor-General, the, 71 — 76 

attendance on House of Lords by, 73 
duties of, 71 

of County Palatine of Durham, 76 
original function of, 71 
salary of, 72 

solicitors, persons exempt from Acts relating to, 77 
Solicitors Act, 1843, persons exempt from provisions of, 77 
Sovereign. See alto Cbown. 

absence abroad of, lords justices formerly appointed daring, 9 
access to. of individual ministers, 46 
advice of Cabinet to, ought to be unanimous, 46 
to, right of ministry to tender, 47 
Cabinet meetings, presence of, at, 46 

expression of opinion to others than Cabinet unconstitutional, 46 
personal functions of, 7 

influence of, decline of, 7 
Privy Council, the President of, 63 

signature of during illness, insanity or absence, how provided for, 10 
visits of, to crowned heads, as to, 7 
stamp duty, enfranchisements on Duchy of Lancaster, 22G 

exemption from, of instruments relating to leases by Commissioners 
of Woods, 168 

mortgages of Crown land, 171 
on instruments relating to Crown lands, 164 
Stannaries Court, abolition of, 241 
State, departments of the (in general), 79 — 82 
statues, erection and repair of, by Commissioners of Works, 135 
surrender of lease of Crown lands, 165 
operates as a surrender. 160 

survey, necessary to, purchase by Commissioners of Woods from incapacitated 
persons, 160 

Swanimote, Court of, as to. 189 
■wans, property in, as to, 216 

taxation, exemption of Crown property from, 118 — 121 
private estates of Crown, 121 
property of Crown, 121 

property occupied from Crown exempted from, 118 
of Crown exempted from, 118 
tithes, ^Crown lands, commutation of tithes affecting, 180 
Town Gardens Protection Act, 1863, does not apply to Crown, 208 
traffic, naval and military purposes, for, 69 
treasure trove, definition of, 212 

grant by Crown of, 213 * 
title of Crown to* 213 
Treasury Board, the, 100 — 102 
Commissioners of, 101 

Treasury, control of .Commissioners of Woods by, 124 

Works, by, 124 



general powers of, 124 — 126 
junior lords of, 101 
meaning of term, 100 
Solicitor, ob to, 78 

transfer by, of powers from Commissioners of Woods to Commissioners 
T of Works, 124 * 

warrant, Bales etc. of Crown lands to be made under, 151 
venison, definition of, 182 
verderers of royal forests, 182 
vert* mewing of word, 181 


< 18 ) 



Index. 


CONSTITUTIONAL LAW — continued* 
vice-comital rents, nature of, 207 
viscontial rente, nature of, 207 
waf&, definition of, 213 

goods of a foreign merchant do not become, 213 
title of Crown to, 213 
wardens of royal forests, 182 
War Office, 92—98 

departments of, 93 
warrants, issue of, by Crown, 9 
warren, fowls and beasts of, rs to what are, 182 
Woods, Forests and Land Revenues, department of, 122 — 124 
Woods, Forests nnd Land Revenues, Commissioners of, 122 
accounts of, 140 


application of moneys leceived by, 127 
banking accounts of, 125 
controlled by Treasury, 124 
conveyance by, execution of, 157 
copyholds, indemnity to trustees on purchase of, 169 
purchase of, by, 194 

Crown lands, contracts relating to, cannot be sued for specific performance 
of, 151 

exempt from personal responsibility in regard to instruments 
concerning, 151 

entry on Crown lands by persons authorised by, 163 

Improvements executed by a capital charge, paid out of income by instal- 
ments, 128 

leases, power to purchase, 159 • 

surrenderor keep on foot purchased, 159 
take, 159 

purchased or taken, power to sell or exchange, 159 
etc. Bale to Commissioners by incapacitated persons, 160 
mortgage of Crown lands by, when permissible, 170 

notices by, to compel performance of contraotsjrelating to Crown lands, 163 

officers under control of, appointed by Treasury, 123 

permanent, salary of, 122 

powers of, 125—132 

purchase by, of lands, rents etc. 158 

release by, of Crown tenants from covenants etc., 167 

report, annual, of, 141 

reports of, copies of, admissible in evidence, 142 
revenues of Principality of Scotland are under management of, 271 
right to light, cannot be established against, 157 
salo to, by incapacitated persona, 160 
application of purchase-money, 160 
survey necessary to, 160 
sales by, what may be included In, 167 
signature of, forgery of, a felony, 126 
validity of acts of. 123 
woodwards, duties of, 184 

Workmen's Compensation Act, 1906, application of, to Crown, 309 
Works and Public Buildings, department of, 182 — 137 
accounts of, audit of, 141 
acquisition of land by, 136 
ancient monuments, care of, by, 136 
appointment of officers of, 133 
composition of, 132 
compulsory purchase of land by, 137 
controlled by Treasury. 124 9 

control of publio buildings by, 135 
corporation with power to hold land, 132 
enrolment of conveyances by or to, 130 » 

Upping Forest, management of, by, 135 
geological survey, administration of, by, 130 
powers of, 133 \ 

over royal parks, 183 

public statues, erection and repair of, by, 136 
salaries of, 182 

transferred powers of (from Commissioners of Woods), f 84 
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CONSTITUTIONAL LAW —continued. 

Works and Pabllo Buildings, department of — oojUinued, 
ralidity of acta of, IS2 
wreck, 210 — 212 

Crown’s right of passage to obtain, 212 
delivery of, to claimant, 211 

receiver of wrecks, 211 
grant of, by Crown, 212 
receiver of, duties of, 211 
sale of unclaimed, 212 
wiit tie exeat regno x 64, 34 
wxito, close, nature of, 16 

of summons to Parliament, issue of, to judges etc., 6 


CONTEMPT OF CO OUT, pp. 279—325. 
attachment and committal, 307 — 325 
appeal from interlocutory order, 323 
order for, 922, 323 

committal under Bankruptcy Act, 1832, S23 
in exercise of criminal jurisdiction does not lie, 822 
when merely civil process to enforce Obedience, lies, 922 
refusal to attach Or commit, 923 
attachment applicable, wuen, 308 * 

application for, form of (O. D.), 309 

(K. B. D.), 810 

bailable, when, 807 
definition of, 307 

duration of imprisonment for, 918 
execution of writ of, 318 
stay of, 320 

injunction in lieu of, 308 
issues ngainBt a party only, 307 
leave to Issue, obtained, how, 309, 310 
order for, 815 — 318 

of ten directed to lie in office for speoified period, 317 
under b. 14 of Judicature Act, 1884, in lieu of, 317 
submission to, not a waiver of protection of Bankruptcy Act, 1833, 
b. 9.. .317 

writ of, only issued by leave oE court or judge, 307 
committal, applicable, when, 908 

application for, form of (C. D.), 809 

(K. B. D.), 310 
how made, 809, 310 
distinction from attachment, 307 
duration of imprisonment on, 818 
execution, 318 
.. injunction in lieu of, 308 
nature of, 307 
never bailable, 307 
order for, 315 — 318 

sentence in, os to, 316, 319 
costs of application for, 317 
discharge from custody, 323 — 325 

application for, 323 
. costs of, 824 

contcmnor without means, S2S 
in cdse of committal for fixed period for criminal con- 
tempt, 304 

jurisdiction of Cohrt as to, 824 
motion for, takes precedence, 824 
under Bettors Act, 1869.. .824 

distinction between, 307 
evidence and procedure, 810 — 315 
« affidavit* in support (original contempt), S10 

(disobedience to ordCr or process), Sll 
(judgment or order for payment of money), 811 
application for attachment to enforce order of Irish Court enrolled In O. D. 
*»of Kngjaud, as to, 813 
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CONTEMPT QT COURT— continued. 
attachment and committa l- -'Continued. 
evidence and procedure — continued. 

contempt in face of Court, notice of application not neeemaij, 815 
mandatory injunction In prohibitory form, enforcement of, 812 
order, indorsement on, 811 

for Interrogatories, discovery or inspection on solicitor, 319 
substituted service of order, 312 
four-da j, how obtained, 312 
(original), production of, at time of service, 313 
personal service of, when necessary, 811 
(prohibitory), indorsement on, not necessary, 311 
to pay money into court (no time named), 312 
undertaking to do an act by a named day, enforcement of, 312 
forthwith, enforcement of, 819 
process, personal service of, when necessary, 311 
proof of default, 814 

service of notice of application for attachment, 914 
execution, 813—820 

prison treatment, on, 319 
notice of motion for, personal service of, 315 
order for, effect of, 916 
nature of, 315 
procedure on, 316 

orders for, are not mode simultaneously, 815 
origin of, in common law courts, 281 
Court of Chancery, 281 
practice in cases of, 308 
prisoners under, visitation of, 325 
privilege from arrest, 320 — 322 

as to whether person arrested under Distress for Rates Act, 1849, can 
claim, 321 

cannot be claimed in criminal contempt, 320 

eundo, redavndo et merando (Chancery rule), now annulled, 321 

(common law rule) exists, 321 
(Parliamentary) will not defeat Bankruptcy 
Act, 821 


refused where civil action available, 281 

when resorted to, 281 

who can make orders for, 315 

Bankruptcy Acts, defaults declared to be contempts by, 304 

not defeated by Parliamentary privilege, 321 
Charity Commissioners, disobedience to requisitions of, 305 
criminal and in procedure, distinction between, 280 
acts held punishable, list of, 293 
by abuse of process of court, 298, 294 

obstruction of officers of the court, 288 — 291 
counsel, by insolt to, 291 
jury, by embracery, 201 

insult to member of, 291 

liquidators (in winding-up by oonrt), interference with, 289 
marshal of Admiralty Division, moving ship in custody of, 290 
process server, 288 

receiver (appointed by the oourt), interference with, 289 
sequestrators, interference with, 289 
sheriff, Interference with, 290 

return of rescue by, effect of, 290 
solicitor, assault upon, when a, 289 
witness, by arrest of (during attendance), 990 
bribe to suppress evidenoe, 981 
dismissal for giving evidenoe, 291 
endeavour to Influence, 991 
intimidation of, -290 
keeping out of the way, 990 

witnesses (interference with), principles applied, 291 J 
obstruction of parties, 291, 292 % 

persons officially connected with court or proceedings, 201 — 296 
bailiffs. 295 
counsel, 295 
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CONTEMPT OF COURT— continued. 

criminal, by persons officially connected with court or proceed I ng*—ao*iinK*d. 
oonnael —aottfinued . 

instances of punishment, 295 

S en, 296 

[es of Inferior oourti, 296 
n. 296 

receivers, 295 
sequestrators, 295 
sheriffs, 295 
solicitors, 294 
character istics of, 281 

oonseqnenoes of committing contempt, by Indemnity against, 292 
creditor in bankruptcy or winding up, by false claim to be, 294 
definition of, 280 

indictment, proceedings by, as to, 281 

inferior courts, in case of, 296, 297 

Information, proceedings by, as to, 281 

in the face of the court, by language or manner, 283 

witnesses, 283 

contempt at chambers is, 283 

before an examiner when a, 284 

registrar in bankruptcy is, 284 
of coart is, 284 

fine and Imprisonment for, 283 
instances of, 288 
Jurisdiction to punish, 280 
lunatic, by failing to produce, 292 

(so found) by marriage with, £92 
misdemeanour, Is a, 280 

no appeal from order for attachment or committal lies, 322 
out of court, attachment for, foundation of power, 284 
by comment after trial, 285 

on pending proceedings, 285 

comments upon proceedings directed to be held in 
private, *87 
delivery of sermon, 286 
making a speech, 286 

misleading circular In winding-up petition, 287 
newspaper articles, 286 

instances in civil proceedings, 286 

criminal prosecutions, 286 
private communications to judges, 286 
publication of copies of pleadings, 287 
evidence, 287 
reflections on parties, 287 

report of proceedings directed to be held in private, 2A7 
scandalous attacks upon judges, 284 
speech or writing, nature of, 284 

theatrical exhibition of incidents of alleged murder, 
287 

vilification of party in advertisement for evidence, 288 
party in contempt, position of, 282 
privilege from arrest cannot' be claimed, 320 
prohibitory order, by aiding and abetting breach of, 292 
pnnlshable In whaf manner, 280, 281 
vexatious proceedings, when contempt of court, 294 
.ward of court, by integferenoe with, 299 
writ of sequestration not applicable to, 809 
writs, by forging of, 298 *■ 

definition of, 280 

discharge from custody. So* attachment and committal 
. embracery Is a criminal contempts court, 291 
in procedure, 297 — 806 

wjbeeaoh'of undertaking, 805 — 806 
* definition of, 280 o 

disobedience (intentional) to process, 297 

« (unintentional) to process, 297 
disobedience to orders for payment, 298 — 309 
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CONTEMPT OF COVUT— continued. 

In procedure — continued. 

disobedience to orders for payment continued. 

by persons in fiduciary capacity, 9M 
solicitors, 801 
trustees, 299 

Crown debts, In case of, 802 
orders other than for payment, 802 — 808 

Bankruptcy Acts, contempts under, 804 
Charity Commissioners’ requirements, 305 
Habeas eorpus, writ of, 804 
mandatory orders, 302 
non-parties, in oase of, 803 
orders improperly obtained, 803 
recovery of chattels, 803 
subpoenas, 803 

privilege from arrest cannot be claimed where misconduct accompanies, 320 
obstruction of the administration of justice, wide sense of, 280 
privilege from arrest of officers of the court, extent of, 290 
See attachment and committal. 

subpoena ad testificandum, inherent jurisdiction of K, B. D. to set aside, 303 
tipstaff, office of, as to, 318 


CONTRACT, S27— 641 

abortive scheme, money advanced for, recovery of, 483 
acceptance, 348 — 352 

absolute and unqualified, must be, 360 
after rejection, 362 
by estoppel, 350 

“ by return of post," meaning of, 363 
by telegram, 354 
communication of, 849 
contemplating reduction to due form, 361 
counter-offer not open after, 352 

delivery of letter of, simultaneously with revocation, 364 
meaning of, in Statute of Frauds etc., 4 
mode of, 348 

must be by person to whom offer is made, 352 
of bidding at auction, 349 
offer made by telegram, 363 

through post, time for, 333 
of reward for Inform at ion, 349 
post, communicated through, 362 
qualified, operates as counter-offer, 860 
subject to conditions, 851 
withdrawal of, 362 
accord and satisfaction, 441 — 444 

agreement need not be in writing or under seal, 441 
by fraud of debtor does not discharge original cause of action, 444 
one of several joint debtors, 443, 444 
discharge of debtors joint, several, or joint and several by, 444 
accord, not a contract, 443 

question of fact, not of law, 44Z 
without satisfaction has no legal effect, 443 
account current, appropriation of payments in case of, 460 
account stated, 489— -493 

admission, acceptance of, necessary to, 490 
admissions (verbal or by conduct) sufficient to support 483 
ascertainment of balance under original agreement not necessarily an, 428 
by agent, 498 

debt between nartles ti nrran ii r i to. 498 

debts irrecoverable through Statute of Frauds, reoovexy of,"t89 

essentials of motion on, 489 , 

illegal contracts cannot be the subject of ar^ 491 

Infant, action does not lie against, 492 

legal obligation, necessary to action, 492 

meaning of, 489 

past transactions only, most refer to, 498 
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CO NTBA.OT — continued. 

account stated — continued. 

privity of contract, what U a suHajent, 490 
reopening acconnt by party relying on, 490 
solicitor may sue on (cross demands and balance struck), 499 
statute-barred debts, recovery of, oar, 491 
trustee's admission of balance renders him liable to action, 491 
Act of God, definition at, 428 
428 

Impossibility, censed by, 427 

admissions sufficient to support action on an account stated, 489 
“ advance " freight Is not in the nature of a deposit, 482 
. advertisements offering rewards, as to, 847 

agent contracting as principal, right of, to sue, 626 

recovery from, of money received under illegal, void and voidable contracts, 
487, 488 

signature by, 977 

agreements not to be performed within a year, 306 
alien enemies, with, S42 
alteration of written contract, 422 — 424 
after execution by some parties, 426 
by consent, filling in details, 426 

Inconsistent with terms, 426 
stranger, 424 

executed contract, in case of, 426 
executory contract, in case of, 426 
material, must be, to effect discharge, 426 
what is, 424 

some parties only agreeing thereto, 425 
time of, presumption as to, 426 
alternative contracts, performance of, 411 
appropriation of payments, 449 

tender by debtor, 419 

arbitration, discharge of right of action for breach of contract by, 461 
provisions for reference to, as to, 399 
articles of association unenforceable by outsiders, 343 
“ as soon ob possible,” construction of, 412 
assignment, 494 — 609 

againBt public policy, 601 
by operation of law, 602 — 506 

of covenants running with the land, 603 
on bankruptcy, 603 
death, 602 
lnnacy, 603 
marriage, 603 
by statute, 600 

essential difference between novation and assignment, 600 
in equity, by mandate and appropriation and assent of debtor or promise to 
pay assignee, 497 

order to pay sum out of particular fund and communication to 
debtor, 497 

complete, meaning of, 499 * 

incomplete, enforcement of, by court, in favour of assignee who has 
given value, 498 
. meaning of, 492 

will not operate aa a declaration of trust, 499 
not effected by mere revocable mandate, 497 
* of debt due under contract, 497 

requisites of, 497 

stamp duty, distinctita between assignment and bill, 499 
modes of, 494 
novation, 611 

of debt. Implication of assignment of securities on, 499 
emoluments of a fellow of a Cambridge College, valid, 5Q1 
fire insurance policy, must be by express agreement, 499 
liabilities by act of parUes, 496 
pensions, 602 

rights by act of parties, 490 — 602 
w at common law, 495 
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assignment — aoittinued* 

of rights b j sot of partita, in oqnttj, 496 
salaries of public office, Void, 601 
salary of chaplain to s workhouse, valid, 601 
righto incapable of assignment, 601 

under contracts Containing agreement against assignment, 609 
purely personal contracts, 602 
where assignment leads to champerty or maintenance, 601 
would be against public policy, 601 

impose greater liability on other party, 601 
power to assign is expressly or impliodly taken away by Act pf 
Parliament, 601 
under Judlcatare Act, 600 

auctioneer, action of money had and received against, 480 

verbal declaration of, cannot be proved to vary or add to printed 
conditions, 623 

award, when a defence to action brought on claim, 461 
bail. Indemnity to, illegal, 898 

Bank of England note, alteration in number, a material alteration, 426 
bank shares, contract for Sale of, not specifying numbers and name, void, 404 
bankrupt partner, release by, 467 

bankrupt's contracts, disclaimer of, by trustee in bankruptcy, 437 
rescission of, by court, 487 
bankruptcy, assignment of contracts on, 608 

discharge of right of action for breach of contract by, 46S 
docs not, as a rule, discharge contracts, 437 « 

bought and sold notes os a, 363 
breach of contract, 438 — 441 
by anticipation, 438 

declaration of insolvency, 440 

repudiation, 438 * 

contract involving a continuing ability to perform promise, in ease of, 438 
delivery by instalments, in case of contract for, 439 
discharge of right of action for, 441 
effect of, 440 
remedies for, 441 

orcach of statutory obligation, agreement between master and servant waiving, 
396 

broker's books as evidence of offer and acceptance, 361 
building society contracts, 340 

cancellation of bond, biil of exchange or promissory note, 426 
written contract, 424 

by removal of seal, 426 

carriage of goods, contract for, prtm&faci* between carrier and person taking risk, 
346 

certificate, licence, or registration, list of traders requiring a, 406 

cestui qvs trust may sue, though nbt a party, 344 » 

champerty, assignments void for, 601 

charitable institutions, contracts with, 340 

classification of contracts, 332 

dubs, ooatraOtfc with, 889 

collateral agreemeuts (to “ void" and "illegal" contracts), difference tn efficacy, 
390 

composition payable by instalments, appropriation of payments, in case of, 461 

with creditors is a contract based on mutual foregoing of claims, 448 
compromise of criminal proceedings, where civil proceedings an Open, not illegal, 

compulsion of legal process, action for snoney had ahd received does not U6 for * 
money paid under, 488 

condition and warranties, construction of, 618 

* •*#«***» “ d 

concurrent, as to, 434 
failure of* as to, 432 
nature of a, 433 

notice of happening Of, when necessary, 488 
preceded, future to perforin, operates as discharge when* 486 
meaning n, 489 • * 
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CONTRACT — continued. 

condition precedent, part performance of, effect of, 436 
performance of, when excused, 436 
test to distinguish from independent agreement, 436 
subsequent, meaning of, 432 

work to be done to satisfaction of a thud party, construction of, 484 

one of the parties, construction of, 431 

consent, 354 — 860 

vitiated by duress, 856 
mistake, 354 
undue influence, 357 
consideration, 383 — 389 
' adequacy of, 384 

collection of, from memorandum to satisfy Statute of Frauds, 878 
compromise of disputed claim as, 387 
definition of, 383 
executed, definition of, 884 
executory, definition of, 384 
failure of, breach of warranty is not, 481 
instances of, 481 

(total), action for money had and received lies on, 481 
forbearance to post as defaulter as, 397 
sue, when valuable, 386 
gratuitous bailment, in cases of, 400 

undertaking, in cases of, 400 
illegality of part of, taints whole contract, 407 
marriage as, 388 

mere existence of debt as consideration, 386 
motive is not good consideration, 336 
moral obligation is not, 386 
moves from promisee, 384 
past, 387 

(parish of settlement oases), 388 

(subsequent promise to pay for services rendered), 388 
promise of an act of no legal effect is not, 385 

obviously impossible Is not, 385 
to perform existing obligation, 385 
when money 1 b held at direction of another for a third party, 389 
constructive contracts, 463 — 494 
account stated, 489 
contribution, 471 
foreign judgments, 493 
money had and received, 473 
paid, 465 

statutory debts, 493 
contract implied by law, 463 

note, definition of, 533 

"contracting out," when precluded by statute, 404 
contribution, 471 — 478 

amongBt co-insurers, 472 
co-sureties, 472 

co-trustees in respect of liability for a breach of trust, 478 
joint contractors, 471 

tortfeasors, non-existent, 473 
partners in reSpeot of particular transaction, 172 
tithe-payers, 472 
aroqunb of, how estimated. 471 
essentials to existence of right, 472 
convict, contract with, 842 f . 

counterclaim, effect of setting up of, 461 
counter-offer equivalent to rejection, 852 
oo\enant, collateral or personal, nfcuuiing of, 504 
f construction of (as joint or several or joint-several), 888 

* definition of, 833 

not to revoke a will, ;ro|d as regards revocation by marriage, 897 
sue, operation of, as a release, 455 
(repairing^ In lease, extent of, how measured, 524 
running with the land, assignment of, by operation of law, 504 
meaning of, 504 
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CONTRACT — continued. 

ooraant, reversion, meaning of, 604 

criminal act, benefits resulting from, are not enforced, 894 

currency, oon tracts must be made in legal, 406 

debt or default of another, promise to answer for, 368 

declaration of war, effect of, on contracts, 483 

deed necessary to contract, when, 860 

definition of contract, 881 

del (trader* agent, as to, 863 

delivery by Instalments, question of breach of contract for, if a question of con- 
struction, 489 

deposit, advance freight not in the nature of, 483 % 

on wager, recovery of, 486 
recovery of, on contract not completed, 482 
determinable contract (within year), not necessarily outside Statute of Frauds, 866 
“directly,” construction of, 412 
discharge of contract, 410 — 168 

by alteration or cancellation of written contract, 425 
bankruptcy, 437 
breach, 486 

breach of condition precedent, 435 
failure of condition, 482 
impossibility of performance, 426 
performance, 411” 
rescission by new agreement, 421 
tender, 417 
waiver, 423 
modes of, 410 

discharge of right of action for breach of contract, 441 — 463 
by accord and satisfaction, 141 
arbitration, 460 
bankruptcy, 462 
death of a party, 461 
help of Statutes of Limitation, 161 
merger, 467 
outbreak of war, 463 
payment, 444 
release, 466 
set-off, 461 

disclaimer of contracts by trustee in bankruptcy, 437 
divisible, distinguished from entire contract, 622 
documents requiring stamps, 634 
donatio mortis oausa, nature of, 499 
drunkard, contract with, 842 

** dum eaeta ** clause, absence of, does not invalidate annuity covenant, 897 
duress, 866, 867 
effect of, 367 

meaning of, 886 * 

of property, 867 

threat of civil proceedings, as a rule, not, 357 
ejusdem generis construction of words, 615 
elections, agreements tending to interfere with, as to, 394 
entire, distinguished from divisible contract, 622 
entry In broker's book as a contract, 861 
escrow, delivery of deed, as to, 627 
estoppel by fraud or wrong, 464 

on leading another to believe that money is held for his use, 466 
evidence. 8es parol evidence. 

secondary, of unstamped agreement wot admissible, 881 
unstamped agreement as, 680 
exceptions in a contract, construction of, 617 
executed consideration for, outside Statute <X Frauds, 866 
con t rac ts within Statute of Frauds, as to, 881 
executor, oontract by, writing when necessary to, 861 
failure of condition, 482 % 

family arrangements, setting aside of, as to, 858 
“ fatal accident” in a mine, meaning of, 610 
fees of office wrongfully received, recovery of, 485 
forbearance to sus^ as consideration, 686 
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form of contract, 360 — 383 
formation of contract) 848 — 889 
by letters, 861 

offer and acceptance necessary to, 848 
fraud on bankruptcy laws, agreements contemplating, as to, 803 
fraudulent preference to creditor, agreements for, as to, 893 

receipt of money, recovery of money and interest on, 486 
funeral expenses of woman separated from her husband, recovery of, 468 
gaming and wagering contracts, 897, 403 
general words, construction of, 516 
• goods delivered in pursuance oft illegal contract, recovery of, 409 

time of payment of the essence in contract for sale of, when, 413 
husband and wife, agreement providing for future separation between, 896 
l*0>U. t primd facie evidence to support account stated, 493 
illegal contract, 390 — 410 

account stated, canuot be the subject of an, 491 
by statute, 401 

course of justice, as tending to pervert, 398 

court's refusal to aid, oven though illegality not pleaded, 390 

distinguished from void contract, 390 

fraud on bankruptcy laws, as being, 393 

creditors, as oeing, 393 ( 

third person or public, as being, 393 
goodB delivered in pursuance of, recovery of, 409 
Illegal associations, contracts to carry out purposes of, 403 
immoral contracts, 400 

money paid can be recovered while contract executory, 409 

cannot be recovered if illegality has been carried out or con- 
tract substantially performed, 409 
received under, by agent, recovery of, 488 
parties to, are in pari delicto , 408 

payments under, recovery of, by action for money had and received, 486 
promises from legal promises, separability of, 408 
public policy, contrnry to, as being, 394 

security knowingly taken for debt arising from an illegal contract is veld, 410 
set aside on proof of pressure or undue influence, 408 
• unlawful act, commission of, as tending to, 392 
Illegality, 390—410 

cannot be set up by defendant receiving money for plaintiff from third party, 
487 

defence, can bo set up as a, 408 
extrinsic evidence when admissible to prove, 407 
nature of, 391 
of purpose, 393 

ignoranco of, 392 
sources of, 392 — 406 
supervening after contract made, 406 

under English law, effect of, on contract to be performed abroad, 406 

foreign laws, effect of, on contracts to be performed is England, 406 
illcgitmate child, mother of, cannot divest herself of obligations, 896 
Immoral contract, 400 
implication of terras by court, 612 
Implied contract, meaning of, 463 
nature of, 334 

(by law) contract, nature of, 334 
impossibility of performance, 420— 432 
caused by act of party, 432 

Act of Parliament afCsr contract made, 481 
State, 483 

contract being on basis of continued existence of subjeot-mafcter, 480 
tu$penlng of future event, 480 
in case of alternative promises, 429 
* conditional promises. 429 

' contract for pef^onal services, 481 

must be physical or legal, to discharge coaMSAt, 437 
not a discharge, promisor and not promisee knowing the impMSlbllityj 437 
' irdemnity, discharge (compulsory) by one person Of another's UUfEUty, on, 461 
implied contract of, 465 
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indemnity, not within Statute of Frauds, s. 4... 363 
of assignee of lease, 466 
surety, 465 

taxes (landlord's) paid by tenant, in ease of, 463 
infant, account stated does not lie against, 409 
release by, 458 

Interest, on money fraudulently reoeiyed, recovery of, 483 
Interpretation of oontraot, B01W628 
admissibility of parol evidence, 623 
alternatives, option Is with doer of act in case of, 530 
ambiguity, 618 

ambiguous instrument (bill or note), election with holder, 520 
conditions and warranties, 68Q 

distinguished from words of expectation and estimate, 591 
context, words construed in harmony with, 512 
correction of errors grammatical, inadvertent etc., 617 
effectuation of instrument, loaning of oonrt towards, 510 
ejuedem generis construction of words, 516 
entire and divisible contracts, 522 
exceptions, construction of, 617 
general words, construction of, 515 
implication of terms by court, 512 
joint, joint and several, and several contracts, 522 
judge and jury, respective functions of, as to, 509 
law applicable to construction of contract, as to, 623 
meaning of words altered by proof of custom, 511 
mercantile contracts, construction of, 516 
misdescription, rejection of, 618 
policy of insurance, construction of, 516 

reconcilement of two contemporaneous documents, leaning of court, 519 
representation, construction of, as condition or warranty, 521 
repugnant condition, rejection of, 617 
technical words, 611 

time, when of the essence of the contract, 522 
uncertainty, 518 

whole contract must be considered, 612 
words are to be taken la their ordinary meaning, 510 
importing agreement, construction of, 514 

distinction from words of mere qualification, 514 
written words prevail over figures, 619 

printed words, 519 

Insolvency, declaration of, effect of, 440 

joint contract will not be construed by equity as joint and several, 511 
contractors, executors of, liability of, 471 
right of, to contribution, 411 
and several promises, meaning of, 337 
joint and several, eevcral promises, construction of, 338 
promise, meaning of, 886 

promisee, devolution of rights on death of, 337 
non-exeeutlon by, effect of, 886 
promisees, suits by, as to, 387 
promisor, devolution of liability on death of, 837 
non -execution by, effect of, 386 

judge and jury, respective functions of, In construction of contracts, 609 
judgment against a joint debtor, effect of, 459 
merger by, 468 

(foreign), affect of, en original cause of action hen, 438 
Implied oontraot arising from, 498 
justice, agreements tending to pervert the course of, 398 
lease, material terms of lease must appear In memorandum of, 874 
legislature, agreements ooTruptly to Influence, 994 
list of traders requiring licence, certificate or registration, 403 
loss of negotiable Instrument in post, 449 

taken ss conditional payment, 449 
written eon tract only affeots proof oroontents, 426 
maintenance, assignments void for, 301 
market-rigging contracts, 894 
marriage, assignment of contracts on, 503 
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JONTBAOT — continued. 
offer — continued. 

revocation of, 847 

(before expiration of agreed time), 848 
tender, in what sense an, 846 

options relating to land, time Is of the essence in the case of, 414 
pert performance, doctrine of, 878 — 882 
applicable to what contracts, 879 

application to contracts in consideration of marriage, 880 
basis of, 881 

part performance most be by person seeking to enforce agreement, 880 
, parties, 885**34 5 

capacity of, 841 — 848 
alien enemies, 342 
convicts, 842 
drunkards, 342 
definite, must be, 335 

description of, sufficient to satisfy Statute of Frauds, B71 
in pari delicto (contract illegal), 406 
number of, 335 
parol evidence, 623 — 528 
agency cases, in, 625 
as to real principal, 525 

of actual condition of document at time of execution, 527 

terms in uoBe of oral acceptance of written proposal with variations, 
527 

where written document does not express all, 525 
agent not being real owner, 525 
condition precedent, 627 
customs, 525 
date, 626 

defendant's request for extension of time for performance, 415 

fact that sale is really a mortgage, 524 

facts tending to Bhow a contract is void or voidable, 623 

Intention to form binding agreement, 526 

latent ambiguities, 526 

matters giving ground for relief in equity, 626 
oral agreement, contemporaneous and collateral, 528 
rescission of written contract by oral agreement, 528 
subject-matter of promise, 370 
surrounding circumstances, 524 

variation of written contract by oral agreement, 628 
payment, 444 — 454 

appropriation of, 449 

in case of account current, 450 

composition payable by instalments, 461 
mode of, 451 

net barred by fact that one debt is guaranteed, 451 
time for, 450 
to what debts, 451 
at request of another, 465 
by forged instrument, 449 
garnishee, 444 

Instalments of existing debt, agreement to aocept, not binding, 442 
negotiable instrument, 447 
presumption 4s to, 447 
post, loss of cheque etc., 449 
surety, effect of, 466 
third'peraon, 446 l 

conditional, by negotiable instrument, 447 
tor another (compulsory), 466 
(voluntary), 467 ■ 

need not necessarily be in money* 444 
i of another's debt, 465 

smaller amount, when » satisfaction, 442, 444 
presumption of, from lapse of time, though debt not barred, 446 
proof 446 

, receipt not under seal not conclusive evidence of, 446 
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CONTRACT — continued. 
payment — oonHmted. 

receipt stamp* on, 4U 

settlement of accounts, when a, 444 
to an agent, 445 

transfer In books of a bank, when a, 445 

under illegal contract (not wholly or partially carried out), recovery of, 486 
(wholly or partially carried out), rec ove r y Of, 487 
voluntary and compulsory, line between, a narrow one, 477 
penalty imposed by statute for protection of public implies a prohibttiom,408 

revenue merely does not imply a prohibition, 403 
(recurrent) imposed by statute implies a prohibition, 403 * 

pencil signature is valid, 510 
performance, 410 — 417 

by whom contract must be performed, 410 

demand for, when necessary, 434 

dependent on concurrence of a third person, 417 

impossibility of, 420 

liability of joint promisors, 411 

mode of, 411 

of alternative contracts, 411 

an accord cannot be enforced, 448 
condition precedent, when excused, 430 
obligations imposed by statute, 494 
place of, 416 ^ m 

alternative places specified, 416 
in case of rent, 417 
not specified, 416 
time for, 412 

when of the essence of the contract, 413 
personal skill, contracts involving, performance of, 410 
policy of insurance, construction of, 616 
post, contracts made through the, 352 — 864 

made through, acceptance, when complete, 368 
delay and loss in post, 363 
delivery to postman, effect of, 353 
revocation of offer made through post, 364 
payment by, loss of cheque etc., 449 

premium paid for learning trade or profession not recoverable on premature death, „ 
483 

privity of contract necessary to action for money had and received, 474 
professional contracts, when unenforceable, 406 
professions and trades, statutory regulation of, 406 
promise, absolute, a question of construction, 430 
conditional, meaning of, 432 

construotion of, as joint or several or joint and several, 338 
definition of, 331 
dependent, nature of, 482 
independent, nature of, 432 

joint, 336 — 339 • 

and several, 337 

devolution of liabilities and rights on death of joint party, S3* 
effect of non-execution by party, 836 
joinder of parties, 337 
several, 336 — 839 

M promise to answer for the debt, dofault or miscarriage of another," 362 
public office, agreements for sale or resignation of, 396 

assignment of or charge on salary etc. of, 895 
policy, agreements contrary to, 894 

purchase-money, recovery of, on total failure of consideration, 481 > 

quantum meruit, application of, to contacts within Statute of Frauds, 381 

based on an implied promise arising from acceptance of an 
executed consideration. 441 

ratification, after time expired, cannot man good unauthorised exercise of option.'-* 
relating to land, 414 

receipt, counsel^ signatures acknowledging payment of fee^ must be Stamped 

not under seal is not conclusive evidence of payment, 446 
penalty for non-stamping etc., 468 
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receipt stamp, cancellation of, 4B3 

•tamping after execution, 453 

with impressed stamp, 453 
stamps on, 453 
unstamped, as evidence, 453 
receipts exempted from stamp duty, 452 
recital, agreement in, when Importing a covenant, Sift 
record, contract by, nature of, 332 
release, 454—457 

Dills and notes, in cose of, 454 
by appointment of creditor as executor, 456 
debtor as executor, 466 
bankrupt pai tner, 457 
covenant not to sue, 455 
infant, 457 
joint creditors, 456 
conditional, examples of, 455 
construction of, 454 

discharge of right of action for breach of contract by, 455 
essentials of validity of, 454 
of joint or joint atui several debtors, 455 
religious education of children, abandonment of right over, illegal, 39 
representation may amount to condition or to warranty, 521 
repudiation of coni met before performance due, 438 
rescission by new agreement, 421 — 423 
contract partly informed, 423 
essentials of, 422 
implied, 423 
novation, 423 

original contract by deed, 422 

required to bo in wiling, 422 
rescission of bankrupt's contracts by court, 437 

requires consent of both parties, how far, 423 
re-stamping, after material alteration, 532 

restitution of conjngul rights, covenant not to sue for, permissible, 393 
restrictive covenants bind assignees of land, how far, 605 
revocable mandate does not effect valid equitable assignment, 497 
salaries of public office, assignments of, 501 

srle, contract of, contents of memorandum to satisfy Statute of Frauds, 372 

of goods, contract for, conditions in, how far enforceable by seller against 
ultimate buyer, 343 
writing when necessary to, 361 
salvage, principle of, confined to maritime law, 464 

satisfaction, acceptance by creditor of something of a different nature is a, 442 
payment of smaller amount cAnnot be relied on as, 442 
where amount due is liquidated, 442 
uncertain, 442 

school managers, resolution by, when a contract, 341 
seal, contracts under, 332 — 334 

distinction from simple contracts, 332 
estoppel, 333 
incidents of, 338 
limitation, period of, 334 ' 
merger, 333 

non-executjng covenantee may sue on, 333 
person, not a party, suing on, 333 
variation by parol of, 334 
peal, removal of, effect jif, on other obligors, 425 

securities given for debts arising from void or illegal contracts, as to, 410 
in respect of bets on _ames, as to, 410 
service, contracts of, what contracts are within Statute of Frauds, 365 
set-off, discharge of right of action for breach of contract by, 461 
settlement of accounts, when a payment, 444 
sexual immorality, contracts tending to, 400 
signature, what is a sufficient, to satisfy Statute of Frauds, 375 
si maniacal contacts are illegal,' "401 
simple contract, definition of, 334 

solicitor, delivery of bill of costs by, must not bs evaded by account stated, 499 
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solicitor, recovery of charges by, depends on enrolment, 405 
stakeholder, action oC money had and received against, 480 

solicitor receiving a action deposit Is primed fo*U not a, 880 
stamp duty, 639 — 641 

affixing stamp, after execution, 639 
agreements specifically charged with, 633 
cancellation of receipt stamp, 463 
documents requiring a stamp, 535 
exemptions from, 688 

agreements for disposition of ship etc., 638 
hire of labourers etc., 688 
sale of goods eto., 688 
with mariners on coast-voyages, 638 
documents Issued by registered building society, 539 
instrument of apprenticeship for service in colonies etc., 638 
matter under £li. ..538 

memorandum under Lord Tentenlen's Act, 638 

policies of insurance eto. in connection with registered friendly societies, 
639 C 

on agreement relating to several distinct matters, 631 
under hand, 529 

agreements relating to sale of property, 634 

bill of exchange containing evidence of agreement othrr than contract 
rn for payment (as agreement), 638 
with indorsed agreement altering terms, 638 

contract note, 533 
conveyance of sale, 536 
counterparts, 529 
deeds, 629 

document evidencing an agreement, 535 

draft agreement orally assented to, but not executed, 635 

duplicates, 529 

hire-purchase agreements, 541 

instrument chargeable under several categories, 632 

instruments under hand on deposit of security transferable by 
delivery, 538 

I. O. U. affording evidence of terms of payment, 535 

promissory note containing evidence of agreement other than usual contract 
for payment, 638 
receipt, 452 

securities for periodical payments, 532 
written acceptance of an oral proposal, 535 

document incorporated by reference In oral agreement, 535 
penalty for neglect to cancel adhesive stamp, 529 
remission of, by Inland Revenue Commissioners, 529 
receipts exempted from, 452 
statute, contracts declared void by, 403 
prohibited by, 401 

statute-barred debts, appropriation of payments to, 451 
recovery of, on account stated, 491 
Statute of Frauds, contracts within, 861 — 383 

application of doctrine of part performance to, 379 
plea of accord and satisfaction to, 382 
quantum meruit to, 381 

recovery by plaintiff upon account stated, 362 

of money paid at defendant's request, 883 
received to plaintiff's use, 382 

Statute of Frauds, contracts partly within, divisible contracts, 883 

entire contracts, 382 

effect of non-compli mce with, on Insurable Interest etc., 362 
statutory confirmation of void contracts, as to, 407 
debts, enforcement of, 494 

limitation of actions for, r *94 
stifling prosecution, agreement for, illegal, 399 
stranger to contract, liability of, in tort, 845 
strangers to contract, remedy of, in tort, 343 % 
rights and liabilities of, 842—845 
subrogation, of Insurers, 478 
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Sunday, contract made on, when illegal, 408 
technical words, construction of, 911 
telegram, contract made by, 864 
tender, 417-481 

buyer failing to take delivery of goods, 418 
by <md to agent, 421 

negotiable instrument, 420 
conditional, 420 

defeated by demand for performance, 418 
<?*ect of, 418 

of balance after setting off, 419 
rent, Implied authority of bailiff to receive, 491 
separable part, 419 
promise being to pay money, 418 
requisites of, 418 

stipulation for receipt, effect of, on, 421 
time of, 420 
time clauses, as to, 622 

fiade of the essence by notice, 416 
originally of the essence, effect of extension, 416 
" reasonable,” a question of fact for jury, 029 
when of the essence of the contract, 419 
in contracts relating to land, 414 
tippling contracts, 404 

title, agreements in consideration of obtaining, 398' 

tort, waiver of, on institution of action for money had and received, 484 

trade, in restraint of, requiro consideration, 932 

uberrima Jidee, required in what contracts, 306 

ultra vi ret contract, 391 

undue influence, 357—360 

burden of proof in cases of, 359 
effect of, 369 

equitable relief In case of, 368 
nature of, 367 
of third person, 369 

presumption of, arising from particular relationships, 368 

relationship of husband and wife 
unincorporated associations, contracts with, 339—841 
, officers of society cannot be authorised to sue or be sued, 343 
payment looked for from a particular fund, 341 
unprofitable contracts, disclaimer of, by trustee in bankruptoy, 437 
unstamped agreement os evidence, 680 

document shown to witness to refresh memory, 630 
vie major, meaning of, 428 
void contracts, 890—410 

agreements collateral to, 391 
at common law, 398 — 401 

agreements contrary to public policy, 894 

tending to pervert the course of justice, 898 
to commit a wrongful act, 393 
immoral contracts, 400 
by statute, 403 — 406 
consideration partly unlawful, 407 
court’s refusal to aid, though Gaming Act not pleaded, 389 
definition of, 331 
distinguished from “ illegal," 990 
security for debt arising from, as to, 410 
statutory confirmation of, 407 
' ultra viree contract, 391 
*■ voidable eohtracts, definition of, 831 ( f 

money reoelved by agent under, recovery of, 488 
voluntary associations for temporary purposes, contracts with, 840 
^volunteer corps, contracts with, 84t 
wager, deposit on, recovery of, 486 
wagoring contracts, 397, 403 

policies, 404 d' 

wages, agreement# for payment of, otherwise than In current oofn, illegal, 401 
waiver, in case of bills of exchange and promissory notes, 424 

( 80 ) 
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OONTBAOT — ooHtinvd, 
waiver, nature of, 423 

not binding without consideration, 424 
of tort, on instituting action for money had and received, 484 
verbal, of contract required to be In writing, 424 
warranty, meaning of, 495 

on sale of goods, definition of, 521 

weights or measures established by statute, contracts moat be MnoMin g to, 406 
words importing agreement, construction of, 614 * 

an agreement distinguished from words of mere qualifip ‘itfon, 516 
writing necessary to contracts, when, 361 

essentials of, 867 

written contracts, alteration and cancellation of, 424 

interpretation of, 510 ' 

wrongful act, agreement to commit, 302 
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